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O'COKN'OR  vs.  THE  STATE.  ' .  ^ 

[INDICTMKST  FOB  OBTADflNO  A  HORSE  BT  FAI^B  PRETKXSES.] 

1.  Suffidency  of  indictment. — An  indictment,  in  the  form  prescribed  by  the 
Code,  for  obtaining  property  by  false  pretenses,  is  suflSciently  certain  and 
definite. 

2.  Variance  between  allegation  and  proof  of  pretense, — A  pretense  by  the  prisoner, 
"that  he  had  in  Macon  seven  thousand  dollars,"  is  materially  variant  from 
8 pretense,  "that  he  had  seven  dollars  less  than  seven  thousand  in  a  bank 
in  Macon." 

3.  What  constitutes  obtaining  goods  by  false  pretenses. — To  make  out  the  statutory 
offense  of  obtaining  goods  by  false  pretenses,  (Code,  §  3142,)  it  is  not  enough 
to  prove  that  the  pretense  was  false,  and  that  the  prisoner  thereby  obtained 
the  property  ;  but,  in  addition  thereto,  the  fraudulent  intent  at  the  time 
must  be  proved. 

From  tlie  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  C.  W.  Rapier. 

The  prisoner,  Daniel  O'Connor,  was  indicted  at  the 
fall  term,  1855,  of  the  circuit  court  of  Heniy,  for  obtain- 
ing from  one  John  L.  Hays  a  horse,  of  the  value  of  one 
hundred  dollars,  by  falsely  pretending,  with  the  intent 
thereby  to  defraud  said  Hays,  "that  he  had  in  Macon, 
Georgia,  the  sum.  of  seven  thousand  dollars."  A  demur- 
rer to  the  indictment  was  interposed,  and  overruled. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
State  introduced  John  L.  Hays  as  a  witness,  who  testified. 
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that  the  prisoner  called  on  him,  at  Woodville,  in  said 
county,  in  the  eariy  part  of  April,  1855,  to  purchase  a 
horse ;  that  he  was  unwilling  to  sell  the  horse  to  the  pris- 
oner, unless  the  money  would  certainly  be  paid  at  ma- 
turity; that  the  prisoner  told  him,  that  he  had  seven 
thousand  dollars  deposited  in  a  bank  at  Macon,  Georgia, 
or  in  the  Macon  Bank,  or  the  Bank  of  Macon,  (witness 
was  not  certain  which,  but  the  conversation  referred  to 
Macon,  Georgia;)  that,  believing  this  statement  to  be 
true,  he  consented  to  let  the  prisoner  have  the  horse,  re- 
ceiving his  note  for  one  hundred  dollars,  due  Jan.  1, 1856  ; 
that  he  would  not  have  sold  the  hoi'se  to  the  prisoner,  but 
for  this  statement ;  that  the  prisoner  had  bought  from  him  a 
barrel  of  ilour  a  short  time  previously,  and  had  had  some 
difficulty  in  paying  for  it  ;  that  he  became  uneasy  about 
the  debt  a  short  time  after  the  sale,  and  called  upon  the 
prisoner  in  relation  to  it ;  that  the  prisoner  then  admitted 
to  him,  that  he  had  no  money  deposited  in  bank  at  Ma- 
con, Georgia,  or  at  any  other  place  in  Macon, — refused 
to  let  witness  take  back  the  horse,  and  give  up  the 
note,  and,  said,  'he  had  his  horse,  and  he  might  help 
himself.'  Dr.  Wakefield,  another  witness  for  the  State, 
testified,  that  the  prisoner  told  him,  in  the  fall  of  1854, 
that  he  had  seven  dollars  less  than  seven  thousand  in  the 
hands  of  a  friend  at  Macon,  Gi3orgia ;  that  the  prisoner's 
standing  in  the  community  was  good,  but  witness  would 
not  have  credited  him  for  one  hundred  dollars,  except  on 
the  faith  of  the  alleged  deposit  at  Macon ;  and  that,  be- 
lieving his  statement  in  respect  to  said  deposit,  witness 
had  tried,  but  without  success,  to  sell  the  prisoner  a  house 
and  lot  worth  fifteen  hundred  dollars. 

"One  James  Pynes  was  then  introduced  as  a  witness 
by  the  prisoner,  and  testified,  that  the  prisoner,  together 
with  his  sons,,  in  the  latier  part  of  1854  and  the  early  part 
of  1855,  had  done  a  job  of  ditching  for  him  in  a  short 
time,  for  which  he  paid  the  prisoner  three  hundred  and 
fifty  dollars ;  that  he  also  knew  of  the  prisoner's  having 
other  profitable  jobs  of  ditching  about  the  time  of  the 
purchase  of  said  horse ;  that  the  prisoner's  standing  and 
resources,  in  April,  1855,  and  for  some  months  before  and 
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after  that  time,  were  such  that  any  reasonable  man  in 
"Woodville,  having  a  horse  to  sell  for  one  hundred  dollars, 
would  readily  have  sold  him  to  the  prisoner,  on  credit, 
without  reference  to  the  alleged  deposit  of  money  at  Ma- 
con, and  solely  on  the  faith  of  his  pecuniary  condition, 
character  and  habits  at  Woodville ;  that  the  prisoner  was 
an  industrious  man,  of  good  character,  and  fully  able  to 
pay  for  the  horse  at  the  maturity  of  the  note,  if  his  busi- 
ness had  not  been  broken  up  by  an  arrest  and  imprison- 
ment at  the  suit  of  Bowden,  Hays  &  Co.,  of  which  firm 
said  John  L.  Hays  was  a  member ;  that  his  credit  was 
good  up  to  that  time,  which  was  some  time  in  the  sum- 
mer or  fall  of  1855,  but  was  greatly  impaired  in  conse- 
quence of  the  arrest  and  detention  from  work.  There 
was  other  evidence,  also,  conducing  to  show  that  the 
prisoner,  about  the  time  of  the  purchase  of  the  horse  from 
Hays,  was  profitably  and  industriously  engaged  in  ditch- 
ing ;  that  he  had  completed  jobs  to  a  considerable  amount, 
and  had  others  engaged ;  and  that  his  pecuniary  resources 
and  standing,  without  reference  to  the  alleged  deposit  at 
Macon,  were  such  as  to  give  him  credit  for  at  least  the 
amount  of  one  hundred  dollars,  and  afibrd  a  good  prospect 
of  payment  of  that  amount. 

"Upon  this  state  of  facts,  the  prisoner  requested  the  fol- 
lowing charges : 

"1.  That  if  the  indictment  charges  the  prisoner  with 
having  falsely  pretended  that  he  had  seven  thousand  dol- 
lars in  Macon,  Georgia ;  and  the  evidence  shows  that  the 
pretense  was,  that  he  had  seven  thousand  dollars  deposit- 
ed in  the  Macon  Bank,  or  in  the  Bank  of  Macon, — ^there 
is  a  fatal  variance  between  the  allegations  and  proof. 

"2.  That  if  the  indictment  charges  the  prisoner  with 
having  falsely  pretended  that  he  had  seven  thousand  dol- 
lars in  Macon,  Georgia,  and  the  proof  shows  the  pretense 
to  have  been,  that  he  had  seven  thousand  dollars  deposit- 
ed in  the  Macon  Bank,  or  in  the  Bank  of  Macon,  or  a 
bank  at  Macon, — there  is  a  fatal  variance  between  the  al- 
legations and  proof. 

"3.  That  if  the  indictment  alleges  the  false  pretense  to 
have  been,  that  the  prisoner  had  seven  thousand  dollars 
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in  Macon,  Georgia ;  and  the  proof  shows  the  pretense  to 
have  been,  that  he  had  seven  dollars  less  than  seven 
thousand  in  a  bank  at  Macon, — there  is  a  fatal  variance 
between  the  allegations  and  proof. 

"4.  That  to  constitute  the  offense  for  which  the 
prisoner  is  indicted,  it  is  indispensable  that  he  should  have 
intended  to  defraud ;  and  that  if  they  believed  from  the 
evidence  that  he  intended,  at  the  time  of  the  purchase,  in. 
good  faith  to  pay  the  note  at  maturity,  and  had  grounds 
for  a  reasonable  belief  that  he  would  be  able  to  do  so, 
then  they  must  find  him  not  guilty,  even  though  the  pre- 
tense was  false,  and  was  used  to  induce  Hays  to  make 
the  trade. 

"5.  That  if  they  entertained,  upon  the  evidence,  a 
reasonable  doubt  as  to  whether  the  defendant  designed 
at  the  time  to  defraud,  or  intended  in  good  faith  to  pay 
for  the  horse,  they  must  find  him  not  guilty." 

,  The  court  refused  each  one  of  these  charges,  and  in- 
structed the  juiy,  in  effect,  1st,  that  there  was  no  variance 
between  the  allegations  of  the  indictment  and  the  proof; 
and  2dly,  that  if  the  pretense  of  the  prisoner,  as  to  his  de- 
posit of  money  in  Macon,  was  false,  and  was  made  for  the 
purpose  of  inducing  Hays  to  part  with  the  horse,  and  did 
so  induce  him,  then  they  must  find  the  prisoner  guilty, 
although  they  might  believe  that  he  intended  in  good 
faith  to  pay  for  the  horse,  and  had  reasonable  grounds  for 
believing  that  he  would  be  able  to  do  so. 

The  overruling  of  the  demurrer  to  the  indictment,  the 
refusal  of  the  charges  asked,  and  the  chargas  given,  are 
the  matters  now  assigned  as  error. 


^to' 


E.  C.  Bullock  and  Jas.  L.  Pugh,  for  the  prisoner,  cited 
the  following  authorities:  1.  On  the  question  of  variance : 
2  Russell  on  Crimes,  310 ;  Roscoe's  Criminal  Evidence, 
101 ;  3  Starkie's  Ev.  1531.  2.  On  the  question  of  intent 
to  defraud,  as  an  ingredient  of  the  offense :  Scitz  v.  The 
State,  23  Ala.  42 ;  Ogletree  v.  The  State,  28  Ala.  693  ; 
2  Russell  on  Crimes,  274 ;  7  Johns.  201. 

M.  A.  Baldwin,  Attorney-General,  contra,  cited,  on  the 
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question  of  variance,  People  v.  Haynes,  11  "Wendell,  557 ; 
People  V.  Lambert,  9  Cowen,  558  ;  Wliarton's  Criminal 
Law,  464.  On  the  question  of  intent,  People  v.  Ilerrick, 
13  Wendell,  87 ;  People  v.  Genuug,  11  Wendell,  18. 

EICE,  C.  J. — The  defendant  is  indicted  under  section 
3142  of  the  Code,  for  obtaining  from  JohnL.  Hays  a  horse  of 
the  value  of  one  hundred  dollars,  by  a  false  pretense,  and 
"with  intent  to  defraud.  The  first  count  of  the  indictment 
is  in  the  form  prescribed  by  the  Cqde,  and,  of  course, 
must  be  deemed  sufiicient. 

The  ingredients  of  the  offense  are,  the  obtaining  of  the 
horse  by  the  false  pretense,  and  the  intent  to  defraud ;  and 
there  cannot  be  a  conviction  according  to  law,  unless  the 
intent  and  the  pretense  set  out  in  the  indictment  arc 
proved. 

There  are  cases  in  which  it  is  not  necessary  to  prove 
the  whole  of  the  pretense  charged ;  as,  where  the  part 
proved  is  a  separate  and  independent  pretense,  and  suf- 
ficient in  point  of  law ;  or,  where  the  part  in  which  the 
variance  between  the  allegation  and  proof  occurs,  may  be 
rejected  as  surplusage.  But  in  a  case  like  the  present, 
where  only  a  single  pretense,  not  susceptible  of  division 
into  separate  or  independent  pretenses,  is  stated,  any  ma- 
terial variance,  between  the  pretense  alleged  and  that 
proved,  is  fatal  to  the  prosecution.  A  pretense  by  the  de- 
fendant, that  he  "had  in  Macon,  Georgia,  the  sura  of  seven 
thousand  dollars,"  is  materially  variant  from  a  pretense  that 
he  "had  seven  dollars  less  than  seven  thousand  dollars  in  a 
bank  in  Macon."  To  avoid  objections  for  vaj'ianccs  of 
this  kind,  the  offense  ought  to  be  stated  differently  in  dif- 
ferent counts,  to  correspond  with  the  various  phases  of  the 
case,  as  disclosed  by  the  proof  at  the  command  of  the 
grand  juiy  or  the  prosecuting  ofliccr. — Watennan's  Arch- 
bold's  Cr.  PL  470  to  471-2. 

.  It  is  not  enough  to  prove  that  the  pretense  of  the  de- 
fendant was  false,  and  that  he  thereby  obtained  the  horse ; 
but,  in  addition  thereto,  it  is  essential  to  prove,  to  the 
satisfaction  of  the  jur}^,  that  at  the  time  he  intended  to  de- 
mand.— Rex  V.  Williams,  7   Carrington   &   Payne,    354 ; 
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3  Waterman's  Archbold's  Grim.  PL  471-3 ;  Barclay  v.  Dix- 
on, 22  Ala.  Rep.  380 ;  Ogletree  v.  The  State,  28  Ala.  Rep. 
693 ;  The  State  v.  Merrick,  19  Maine  R.  398. 

It  is  a  familiar  rule  of  criminal  law,  that  if  the  jury  en- 
tertain a  reasonable  doubt  of  the  existence  of  any  fact 
which  is  one  of  the  ingredients  of  the  offense  charged, 
they  ought  to  acquit  the  party  charged. 

Applying  the  views  above  expressed  to  the  rulings  of 
the  court  below,  we  think  it  erred  in  the  charge  given, 
and  in  refusing  the  3d,  4th,  and  5tli  charges  asked  by  the 
defendant.  But  there  was  no  error  in  refusing  the  Ist 
and  2d  charges  asked  by  him.  Each  of  them  claims  the 
acquittal  of  the  defendant,  upon  a  supposed  variance  be- 
tween the  allegation  and  proof,  as  to  the  pretense.  That 
supposed  variance,  however,  does  not  exist,  if  the  defend- 
ant meant  to  be  understood,  and  was  understood,  as  pre- 
tending or  assertingthat  the  bank  referred  to  by  him  was 
"in  Macon,  Georgia." 

There  was  evidence  tending  to  show  that  he  meant  to 
be  so  understood,  and  that  he  was  so  understood.  And  the 
defendant,  therefore,  was  not  entitled  to  claim  his  acquit- 
tal, for  the  cause  alleged  in  the  1st  and  2d  charges  asked 
by  him,  without  giving  the  jury  an  opportunity  to  find 
that  he  meant  to  be  understood,  and  was  understood,  as 
asserting  that  the  bank  referred  to  in  the  pretense  was  in 
Macon,  Georgia. 

Eor  the  errors  above  pointed  out,  the  judgment  is  re- 
versed, and  the  cause  remanded.  The  defendant  must  re- 
main in  custody,  until  legally  discharged.  . 


LAWSON  vs.  THE  STATE. 

^  [indictment  for  an  assault  and  battery.] 

1.  Assault  defined. — To  constitute  an  assault,  there  must  be  the  commencement 
of  an  act,  which,  if  not  prevented,  would  produce  a  battery  :  the  drawing  of 
a  pistol,  without  presenting  or  cocking  it,  is  not  an  assault. 
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From  the  Circuit  Court  of  Maeon.  .•« 

Tried  before  the  Hon.  E.  W.  Pettus, 

The  prisoner  was  indicted  for  an  assault  and  battery  on 
one  William  Walker,  and  was  convicted.  The  charge  of 
the  court,  which  was  predicated  on  the  evidence,  and 
which  is  assigned  as  error,  was,  that  if  the  prisoner  "drew 
a  pistol  on  the  prosecutor,  with  the  intention  of  shooting 
him,  and  was  then  within  shooting  distance,  then  he  is 
guilty  of  an  assault,  although  the  pistol  was  not  cocked  or 
presented." 

Wm.  p.  Chilton  and  Jas,  E.  Belser,  for  the  prisoner. 
M-  A.  Baldwin,  Attorney-General,  and  Geo.  W.  Gunn, 
eontra. 

WALKER,  J. — To  constitute  an  assault,  there  must  be 
the  commencement  of  an  act,  which,  if  not  prevented, 
would  produce  a  battery. — State  v.  Blackwell,  9  Ala.  79 ; 
State  V.  Davis,  1  Iredell's  Law  R.  125 ;  Bishop  on  Crimi- 
nal Law,  409 ;  2  Arehbold's  Criminal  Law,  (Waterman's 
Kotes,)  282-83 ;  Roscoe's  Criminal  Evidence,  287.  The 
drawing  of  a  pistol,  without  presenting  or  cocking  it,  is 
not  the  commencement  of  such  an  act.  The  court  erred, 
therefore,  in  the  charge  given. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 

Rice,  C.  J.,  not  sitting. 


SAYRES  vs.  THE  STATK 

[INDICTMEXT   FOB  IJ^RCEXY   raOM   THE  PERSON.] 

1.  Opinion  of  witness  inadmissible. — The  prisoner  was  indicted  by  the  name  of 
Saeyvs,  and  pleaded  in  abatement  that  his  name  was  Sayres ;  to  which  the 
State  replied  idem  sonans,  and  issue  was  joined  thereon.    Ueld,  that  a  wit- 
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ncss,  who  was  acquainted  with  the  handwriting  of  the  pleader  by  whom 
the  indictment  was  drawn,  could  not  be  allowed  to  state,  "that  he  was  ful- 
ly of  the  opinion  that  the  letter  v,  as  written  in  the  prisoner's  name  in  the 
indictment,  was  intended  by  the  pleader  for  an  r,  although  he  generally 
made  the  letter  r  as  other  persons  usually  make  it." 

2.  Proof  of  ownership  of  stolen  property. — The  stolen  bank-notes  having  beea 
found,  in  a  place  pointed  out  by  the  prisoner,  and  handed  to  the  person  from 
whom  they  are  alleged  to  have  been  stolen,  it  is  not  permissible  for  the 
prosecution  to  prove  that  he  "received  them  as  his  own";  nor  does  the 
death  of  the  alleged  owner  before  the  trial  render  such  evidence  competent. 

3.  Bear  say  inadmissible. — The  declarations  of  the  person  from  whom  the  bank- 
notes are  alleged  to  have  been  stolen,  made  on  the  morning  after  the  night 
of  the  prisoner's  arrest,  "to  the  effect  that  he  and  the  prisoner  were  drunk 
together  on  that  night,  that  he  let  the  prisoner  have  said  bank-notes  for 
the  purpose  of  investing  them  in  the  grocery  business,  and  that  they  were 
not  stolen,"  are  not  competent  evidence  for  the  prisooer,  although  the  de- 
clarant has  since  died. 

From  tlie  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  C.  W.  Rapier. 

The  prisoner  was  indicted  by  the  name  of  Major  S. 
Saeyrs,  alias,  Major  S.  Saivyers,  for  tlie  larceny  of  certain 
bank-notes  from  the  person  of  one  William  Cunningbam. 
He  pleaded  in  abatement  that  his  true  name  was  Sayres  ; 
to  [which  the  State  replied  idem  sonans,  and  issue  was 
joined  thereon.  On  the  trial  of  this  issue,  as  appears  from 
the  bill  of  exceptions,  "the  State  introduced  a  witness 
who  testified,  that  he  was  well  acquainted  with  the  hand- 
writing of  the  attorney-general,  by  whom  the  indictment 
was  drawn,  and  was  fully  of  the  opinion,  from  his  knowl- 
edge of  said  handwriting  and  a  view  of  the  writing  of  the 
indictment,  that  the  letter  v,  as  written  in  the  prisoner's 
name  in  the  indictment,  (which  was  conceded  by  the  State 
to  be  on  its  face  a  v,)  was  intended  by  said  attorney-gen- 
eral for  an  r  ;  and  that  said  attorney-general,  although  he 
generally  made  the  letter  r  in  the  way  in  which  it  is  usu- 
ally written  by  others,  sometimes  made  it  as  it  appears 
written  in  this  name,  so  as  to  resemble  a  v.  The  prisoner 
objected  to  all  and  each  portion  of  this  evidence,  because 
it  was  incompetent;  but  the  court  overruled  the  objection, 
and  allowed  the  evidence  to  be  given;  and  the  prisoner 
excepted.  It  was  shown,  also,  that  the  letter  r,  occurring 
in  other  words  in  the  indictment,  was  written  as  it  is  usu- 
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ally  written  by  other  people,  and  was  only  written  like  a 
V  in  the  prisoner's  surname.  This  was  all  the  proof  in 
relation  to  said  issue,  and  the  court  thereupon  decided  the 
same  against  the  prisoner;  to  which  he  excepted." 

In  the  further  progress  of  the  trial,  a  witness  for  the 
State  testified,  "that  the  prisoner,  on  the  day  after  his 
aiTest  upon  this  charge,  told  him  that  the  bank-notes,  al- 
leged to  have  been  stolen  from  Cunningham,  might  be 
found  hidden  under  a  plank  in  a  certain  warehouse  near 
the  prisoner's  residence,  and  that  Cunningham  had  let  him 
have  the  money  to  set  up  a  grocery  business,  in  which 
they  were  to  be  jointly  interested ;  that  witness  looked  in 
the  place  designated  by  the  prisoner,  and  found  the  bank- 
notes, and  gave  them  up  to  said  Cunningham,  who  received 
them  as  his  own."  The  prisoner  objected  to  the  last  por- 
tion of  this  evidence,  and  excepted  to^  the  overruling  of 
his  objection. 

"It  being  shown  that  said  Cunningham  had  died  before 
the  'present  term  of  the  court,  the  prisoner  ofiered  to 
prove  his  declarations,  made  on  the  morning  after  the 
night  of  the  prisoner's  arrest,  to  the  effect  that  he  and  the 
prisoner  had  been  drunk  on  that  night,  that  he  had  let 
the  prisoner  have  the  said  bank-notes  for  the  purpose  of 
investing  them  in  the  grocery  business  at  Eufaula,  and 
that  they  had  not  been  stolen."  The  court  excluded  this 
evidence,  and  the  prisoner  excepted. 

These  several  rulings  of  the  court  are  now  assigTied  as 
error. 

Jas.  L.  Pugh  and  E.  C.  Bullock,  for  the  prisoner. 
M.  A.  Baldwin,  Attorney-General,  contra. 

STOXE,  J. — The  issue  in  this  case  was  idem  sonans. 
Generally,  such  issue  is  triable  by  the  court,  without  evi- 
dence, and  not  by  the  jury. 

We  will  not  say  there  might  not  be  cases  in  which  it 
would  be  permissible  to  introduce  evidence  on  this  issue. 
A  foreign  name  might  be  in  issue ;  and,  although  the  or- 
thography of  the  two  supposed  names  might,  according 
to  the  laws  of  our  language,  requires  us  to  affix  to  each  a 
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different  sound,  yet  in  fact  the  foreign  orthography  might 
be  then  sounded  precisely  as  the  letters  employed  by  the 
American  pleader  would  be  here  pronounced.  Whether,  in 
such  case,  the  proper  issue  is  idem  sonans,  or  that  the  party 
is  as  well  known  by  the  one  name  as  the  other ;  or,  if  the 
former,  whether  the  issue  thereby  becomes  one  for  the 
jury",  we  do  not  now  determine.  See  Armstrong  v.  Bur- 
rows, 6  Watts,  266 ;  Wushtoff  v.  Dracourt,  3  Watts,  240 ; 
Jennings  v.  Sheinvood,  8  Conn.  127 ;  Sidwell  v.  Roberts, 

I  Penn.  Rep.  386 ;  Welsh  v.  Dusar,  3  Binn.  337 ;  Deni- 
son  V.  Wertz,  7  Serg.  &  R.  372 ;  Moore  v.  Miller,  4  Serg. 
&  R.  279 ;  Watson  v.  Blaine,  12  Serg.  &  R.  131 ;  Overton 
V.   Tracey,  14  Serg.  &  R.  311 ;  Etting  v.  U.  S.    Bank, 

II  AYheat.  59 ;  Goddard  v.  Pratt,  16  Pick.  412. 

There  are  some  authorities  which  hold,  that  "where 
the  writing  is  illegible,  or  obscure,  the  question  what  the 
letters  really  are,  is  a  matter  of  fact  to  be  decided  by 
the  jury." — Armstrong  v.  Burrows,  6  Watts,  206.  There 
are,  however,  decisions  the  other  way. — Remon  v.  Hay- 
ward,  2  Ad.  &  El.  666 ;  Jackson,  ex '  dem.  Swaine  v.  Ran- 
som, 18  Johns.  107. 

However  the  rule  may  be,  we  are  satisfied  it  cannot  aid 
the  prosecution  in  this  case.  Here  the  evidence  was  not 
called  out  to  prove  what  was  the  meaning  of  an  obscure 
writing.  The  bill  of  exceptions  informs  us,  that  the  let- 
ter, over  which  the,  controversy  arose,  was  plainly  a  v. 
The  opinion  of  the  witness  was,  that  the  pleader  intended 
the  letter  r.  On  what  this  opinion  was  based,  we  are  not 
informed.  He  furnishes  no  fact  from  which  he  draws  his 
conclusion ;  but,  on  the  contrary,  states  that  the  writer 
usually  formed  the  letter  r  as  others  do.  Under  these 
facts,  the  opinion  was  a  mere  conjecture,  and  not  the  judg- 
ment of  an  expert.  We  think  the  evidence  should  not 
have  been  received. — ^Flournoy  v.  Mims,  17  Ala.  36  ;  Barb. 
Cr.  Law,  399. 

It  is  not  our  purpose,  in  thus  declaring  the  law,  to  lay 
down  a  rule  which  ^yi\\  forbid  all  intendment,  where  let- 
ters are  imperfectly  formed.  We  entertain  no  doubt  that 
it  is  the  duty  of  all  courts,  in  cases  of  doubtful  orthogra- 
phy, to  consult  the  context,  and  so  decipher  the  manu- 
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script  as,  if  possible,  to  give  tlie  writing  some  meaning, 
and  carry  the  intention  into  effect.  That  rule  cannot  aid 
the  present  case.  Whether  the  letter  was  v  or  r,  it  fails 
to  make  a  word  with  which  we  are  acquainted.  The  one 
•orthography  produces  S-a-e-y-v-s  ;  the  other,  S-a-e-i/-r-s.  No 
reasonable  intendment  can  give  these  letters,  in  either 
form,  the  same  sound  as  the  letters  S-a-y-r-e-s. 

"We  think  there  was  error,  also,  in  allowing  the  T^fitness 
to  testify  that  Cunningham  "received  the  money  as  his 
own."  "What  act  or  word,  accompanying  the  receipt  of  the 
money,  enabled  this  witness  to  say  he  received  it  as  his 
own,  we  are  not  informed.  Neither  are  we  able  to  com- 
prehend a  distinction  between  receiving  the  money  as  his 
own  or  otherwise,  unless  its  character  was  defined  by  what 
was  said  at  the  time  the  money  was  received.  The  receipt 
of  the  money  was  not  one  of  the  facts  in  issue,  so  as  to  let 
in  the  res  gestce.  It  was,  at  most,  a  collateral  circumstance, 
and,  whether  true  or  false,  could  not  prove  that  the  money 
was  the  property  of  Cunningham, — the  only  poiiit  on 
which  we  suppose  it  was  offered  in  evidence.  The  fact 
that  Cunningham  had  died  before  the  trial,  cannot  legalize 
the  evidence. 

What  Cunningham,  the  deceased  witness,  said,  on  the 
morning  after  the  alleged  larceny,  was  properly  excluded 
from  the  jur}^     It  was  nothing  more  than  hearsay. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded.  Let  the  prisoner  remain  in  custod}^, 
until  discharged  by  due  course  of  law. 


BURNETT  vs.  THE  STATE.  *i 

[INDICTMENT  FOR  GAMING.] 

1.  Sufficiency  of  indictment. — An  indictment  for  gaming,  in  the  general  form 
given  in  the  appendix  to  the  Code,  (p.  707,  No.  70,)  is  sufficient,  because  it 
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pursues  the  prescribed  form,  although  it  charges  that  the  gaming  was  {inter 
alia.)  "at  an  outhouse  tchere peopleresort." 

2.  Magistrate's  office  public  house.— Tha  office  of  a  justice  of  the  peace  is  a  "public 
house,"  within  the  meaning  of  the  statute  against  gaming. 

3.  Ilouse  friviia  facie  entirety. — Where  a  house  consists  of  two  rooms,  front  and 
back,  which  are  connected  by  an  open  space  intended  for  a  door,  and  the 
front  room  is  used  as  a  magistrate's  office,  the  back  room  is  also  within  the 
prohibition  of  the  statute,  although  only  used  by  the  partners  of  a  dissolved 
firm  for  the  occasional  settlement  of  their  outstanding  accounts. 

From  the  Circuit  Court  of  Coneculi. 
Tried  before  the  Hon.  Andrew  B.  Moore. 

The  indictment  in  this  case  was  in  the  general  form 
prescribed  by  the  Code,  page  707,  No.  70.  The  defendant 
demurred  to  it,  on  the  ground  that  the  outhouse,  at  which 
the  playing  was  alleged  to  have  occurred,  "was  only 
charged  to  be  'an  outhouse  w^here  people  resort'  at  the 
time  of  the  finding  of  the  indictment,  and  not  at  the  time 
of  the  alleged  playing;"   but  his  demurrer  was  overruled. 

The  evidence  adduced  on  the  trial,  is  thus  stated  in  the 
bill  of  exceptions:  "The  testimony  showed,  that  the  de- 
fendant played  at  cards,  within  twelve  months  before  the 
finding  of  the  indictment,  in  a  house  located  in  the  village 
of  Sparta  in  said  county,  which  had  two  rooms ;  one 
fronting  on  the  street,  wdth  one  door  and  window,  and  the 
other  a  back  room.  The  front  room  of  said  house  was 
used  by  a  justice  of  the  peace,  for  the  purpose  of  keeping 
his  docket  and  papers;  but  he  had  not  held  court  in  said 
room,  for  more  than  twelve  months  before  the  playing 
took  place.  When  persons  came  to  settle  cases,  he  took 
them  into  that  room,  and  settlements  were  there  made. — 
The  back  room  of  said  house  w^as  connected  with  the  front 
by  a  door,  to  which  there  was  no  shutter,  and  was  used 
only  for  the  purpose  of  keeping  the  old  account-books  of 
the  firm  of  Robinson  &  Pettibone,  merchants,  who  had 
done  business  in  another  house  in  said  village  about  two 
years  before  the  playing  took  place.  It  was  further  prov- 
ed, that  one  of  the  partners  of  said  firm  usually  attended 
the  sessions  of  the  circuit  court,  and,  w^hen  necessary, 
used  said  back  room  in  settling  the  outstanding  accounts 
of  the  firm,  and,  in  doing  so,  at  times  invited  their  debtors 
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to  said  back  room  ;  that  one  of  said  partners  visited  Sparta 
once  in  two  months,  and  at  public  gatherings  there,  and 
at  such  times  stayed  a  day  or  two,  and  invited  debtors  to 
said  back  room  for  settlement,  and  used  it  as  the  place  of  ' 
settling  said  accounts.  The  playing  by  the  prisoner  took 
place  in  said  back  room,  at  a  time  when  there  was  no 
court  or  public  gathering,  and  when  neither  partner  of 
said  firm  was  in  Sparta ;  the  front  door  and  "window  were 
both  closed  and  locked,  and  no  other  person  than  the 
four  or  five  who  were  playing,  and  who  went  by  invitation 
from  one  w^ho  had  the  key  of  said  house,  was  permitted 
to  go  into  either  room ;  and  it  was  further  proved,  that  no 
person  could,  by  passing  the  street  or  other  side  of  the 
house,  have  seen  them  playing." 

Upon  this  evidence,  the  court  charged  the  jury,  in  effect,, 
that  if  they  believed  it  they  must  the  defendant  guilty  of 
playing  cards  in  a  public  house ;  and  to  this  charge  the 
defendant  excepted. 

The  overruling  of  the  demurrer  to  the  indictment,  and 
the  charge  of  the  court,  are  the  mattei's  now  assigned  as- 

error. 

* 

"Watts,  Judge  &  Jackson,  for  the  prisoner. 
M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J. — We  hold  the  indictment  sufficient,  upon 
the  single  ground,  that  it  is  in  the  form  prescribed  in  the 
Code.— Noles  v.  The  State,  24  Ala.  R.  672 ;  Elam  v.  The 
State,  26  Ala.  R.  48 ;  Mayo  v.  The  State,  at  present  term. 

A  justice's  office,  like  a  register's  office,  is  a  "public 
house,"  within  the  meaning  of  section  3243  of  the  Code. 
The  reason  is,  that  by  the  very  nature  of  the  business  to 
which  it  is  appropriated,  every  person  who  has,  or  desires 
to  have,  any  official  transaction  with  such  officer,  or  who 
has  any  interest  in  examining  his  official  books,  is,  in  legal 
contemplation,  invited  or  licensed  to  go  to  his  office.  In 
no  just  sense,  can  such  office  be  called  a  private  house. 
Arnold  v.  The  State,  29  Ala.  R.  46 ;  Huffman  v.  The 
State,  29  Ala.  R.  40. 

As  the  front  room  of  the  house  mentioned  in  the  cvi- 
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dence,  and  in  the  charge  in  this  case,  is  within  the  prohi- 
bition of  section  3243  of  the  Code,  the  back  room  frima 
facie  partakes  of  its  character,  and  is  also  within  the  pro- 
hibition, unless  the  proof  shows  that  it  was  so  disconnect- 
ed from  the  front  room,  by  an  appropriation  to  a  distinct 
and  separate  use,  as  to  make  it,  in  law,  as  separate  and 
distinct  from  the  front  room,  as  if  the  two  rooms  were, 
in  fact,  two  distinct  houses.  Under  our  former  decisions, 
it  is  clear  that  no  such  disconnection  is  proved  in  this  case. 
See  cases  cited  supra. 

This  case  is  unlike  Dale  v.  The  State,  27  Ala.  E.  31. 
In  that  case,  the  playing  was  shown  to  have  occurred  in 
a  room  rented  and  occiqned  by  one  person  for  a  sleeping 
apartment,  in  the  second  story  of  a  house ;  and  we  held, 
that  the  fact  that  the  first  story  was  used  by  another  2')erson 
for  the  sale  of  vinous  and  spirituous  liquors,  did  not,  of 
itself,  make  the  part  which  was  appropriated  to  such  sepa- 
rate purpose  partake  of  its  character,  so  as  to  warrant  a 
conviction  under  the  section  of  the  Code  above  cited. — 
The  disconnection  in  that  case  was  clearly  proved,  and 
the  decision  was  correct  upon  the  facts.  But  here  no 
such  disconnection  is  proved. 

The  charge  of  the  court  below  is  free  from  error,  and 
the  judgment  is  affirmed. 


WINTER  vs.  THE  STATE. 

[indictment  FOR  KEEPING  RESTAURANT  WITHOUT  LICENSE.] 

1.  What  constitutes  an  eating-house. — An  oyster-stall,  in  a  room  which  is  also 
used  for  retailing  spirituous  liquors,  at  which  raw  oysters  are  sold  by  retail, 
with  pepper,  salt  and  crackers,  and  eaten  at  the  stand,  is  an  eating-house, 
within  the  provisions  of  the  revenue  law.    Code,  §§  397,  399. 

2.  Criminal  liability  of  agent. — It  is  no  defense  to  an  indictment  for  keeping  an 
eating-house  without  a  license,  that  the  defendant  carried  on  the  business 
on  account  of  an  employer,  and  not  for  himself. 
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From  the  City  Court  of  Mobile.  ,  ^ 

,Tried  before  the  Hon.  Alex.  McKinstry. 

The  prisoner  was  indicted  for  keeping  a  restaurant,  or 
eating-house,  without  a  license.  The  evidence  was,  in 
substance,  that  he,  as  a  clerk  of  Hodge  &  Reel,  kept  an 
oyster-stand  in  one  corner  of  a  regularly  licensed  bar- 
room belonging  to  one  "Woodward ;  that  raw  oysters,  with 
crackers,  pepper,  salt,  &c.,  but  nothing  else,  were  sold  by 
retail  at  said  stall,  and  there  eaten  by  the  purchasers ;  and 
that  the  prisoner  was  employed  at  a  monthly  salaiy  by 
said  Hodge  &  Reel,  and  had  no  interest  whatever  in  the 
profits  of  the  business.  On  this  evidence,  the  court  charg- 
ed the  jury,  that  if  they  believed  the  evidence,  the  oystei^  * 
stand  came  within  the  provisions  of  the  Code,  requiring  a 
license  for  the  keeping  of  a  restaurant,  or  eating-house  ; 
and  that  the  fact  of  defendant's  employment  by  Hodge  & 
Reel,  his  principals,  was  no  defense  to  him.  An  excep- 
tion was  reserved  to  each  part  of  this  charge,  and  it  is 
now  assigned  as  error. 

.    E.  S.  Dargan,  for  the  prisoner.  '  , 

M.  A.  Baldwin,  Attorney-General,  contra.  *  •    '. 

"WALKER,  J. — One  who,  as  a  business,  retails  oysters 
in  a  house  at  a  stall  kept  for  the  purpose,  and^furnishe^p 
th«n  with  the  necessary  accompaniments  of  pepper,  salt, 
and  crackers,  to  be  eaten  when  purchased  at'  the  stall, 
must  be  regarded  as  keeping  an  eating-house ;  audit  is  not 
the  less  an  eating-house  because  the  oysters  are  purchased 
and  eaten  in  the  raw  state.  The  fact  that  a  different  in- 
dividual carries  on  the  business  of  retailing  in  another 
part  of  the  same  room,  does  not  prove  that  he  who  keeps 
the  oyster-stall  does  not  keep  an  eating-house.  The 
oyster-seller  may  keep  an  eating-house,  and  the  liquor- 
seller  a  drinking-house,  in  the  same  apartment. 

It  is  no  defense,  for  one  charged  with  keeping  an  eating- 
house,  that  he  carried  on  the  business  on  account  of  an 
employer,  and  not  for  himself. 

Judgment  afl^rmed. 
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LELES  vs,  THE  STATE. 

[indictment  fob  murder.] 

1.  Admissibility  of  declarations  by  prisoner  and  his  wife  at  time  of  arrest. — The  de- 
ceased was  last  seen  ia  company  with  the  prisoner  and  his  wife,  whom  he 
was  engaged  in  moving  from  an  adjoining  State  ;  and  they  were  seen,  after 
his  disappearance,  pursuing  their  way  in  his  wagon.  A  person  aided  in  the 
arrest,  who  was  acquainted  with  the  deceased  and  the  prisoner,  and  who 
testified,  that  the  prisoner's  wife,  at  the  time  of  the  arrest,  "ran  out  of  the 
house,  and,  slapping  him  on  the  shoulder,  said,  'I  told  you  that.  Tommy  ;' 
to  which  the  prisoner  replied,  'Go  ofi",  God  damn  you,  and  hold  your 
tongue,  and  speak  to  nobody  about  it.'  "  Held,  that  the  prisoner's  reply  to 
his  wife  was  admissible  evidence  against  him  ;  and  that  her  exclamation 
•was  also  admissible,  as  shedding  light  on  his  reply. 

From  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon  "Wm.  S.  Mudd. 

The  prisoner,  Thomas  Liles,  alias,  Thomas  Liles  Wyk, 
was  indicted  and  convicted  for  the  murder  of  one  Wallis 
E.Rose.  The  only  error  assigned  relates  to  the  admis- 
sion, against  the  prisoner's  objection,  of  declarations  made 
by  him  and  his  wife  at  the  time  of  his  arrest,  which  are 
particularly  stated  in  the  opinion  of  the  court. 

ISr.  EoBiNSON,  for  the  prisoner,  cited  McGuire  v.  Maloney, 
1  B.   Monroe,  225 ;   Roscoe's  Criminal  Evidence,    147 ; 

1  Greenl.  Ev.  §§  341-2 ;  2  StarMe's  Ev.  402,  notes  1  and  2 ; 

2  Russell  on  Crimes,  981. 

M.  A.  Baldwin,  Attorney-General,  contra, 

STONE,  J. — Li  determining  how  far  the  conduct  of  a 
prisoner  may  be  evidence  against  him,  we  feel  that  we  are 
treading  on  dangerous  and  doubtful  ground.  One  of  acute 
sensibilities  might  be  overw^helmed  by  a  simple  accusation 
of  crime;  w^hile  a  hardened  offender  would  stand  unabash- 
ed, and  undisturbed  in  muscle,  though  conscious  of  the 
deepest  guilt.  A  respectable  modern  writer,  speaking  of 
the  effect  produced  by  imputation  of  crime,  uses  the  lan- 
guage, that  "it  is  an  impulse  of  nature,  consequent  upon 
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extreme  surprise,  to  which  the  innocent  may  yield  as  well 
as  the  guilty.  It  may  happen  that  the  more  innocent  the 
party,  the  greater  the  shock  occasioned  by  such  a  pro- 
ceeding." Burrill  on  Cir.  Ev.  476-7  ;  Smith  v.  The  State, 
9  Ala.  990-5. 

A  further  weighty  reason,  why  evidence  drawn  from 
this  source  should  be  received  and  weighed  with  great 
caution,  may  be  predicated  on  the  fact,  known  to  all  who 
have  duly  considered  the  subject,  that  when  suspicion  has 
once  taken  direction,  it  seizes  upon  and  magnifies  every 
circumstance,  no  matter  how  insignificant  it  may  in  itself 
be.  "Trifles  light  as  air"  become  "confirmations  strong 
as  proofs  of  holy  writ." 

We  have  indulged  in  these   general  remarks,  because, 
in  our  opinion,  undue   influence  is  frequently  accorded  'to 
circumstances  which  are,  in  themselves,  of  but  little  ira-      ,, 
portance.     It  is  not  our  purpose  to  lay  down  a  rule  which 
will  exclude  this  species    of   evidence  when  pertinent. 
Our  only  object  is,  to  guard  against  an  improper  use  of  it. 
The  question  for  our  decision  arose  under  the'  follow- 
ing state  of  facts :     The  deceased,   with  his  wagon   and 
team,  was  engaged  in  moving  the  prisoner  and  his  wife 
and  children  from  the   State  of  Tennessee  to  this  State. 
They  were  seen  in  Madison  county ;   the   deceased  being 
in  company  with  the  prisoner   and  his   family.     On  the 
next  day,  the  prisoner  and  his  family,  having  possession  of 
the  wagon  and  team  of  the  deceased,  were  seen  pursuing 
their  journey.     They  proceeded  to  Florence  in  this  State ; 
the  prisoner  there   disposed  of  the  wagon  and  team,  and 
he  and  his  family  proceeded  thence  to  Mississippi.     Near 
the  place  in  Madison  county  where  the  prisoner  and  his 
family  and  the  deceased  were  seen  in  company,  the  body 
of  the  deceased  was  shortly  aftenvards   found,   bearing 
upon  it  marks  that  he  had  come  to  his  death  by  violence. 
When  the  prisoner  was  arrested,   one  Person,  who  knew 
both  the  prisoner  and  his  wife  in  the  state  of  Tennessee, 
was  present.     Immediately  after  the  arrest,  the  wife  of  the 
prisoner,  running  out  of  the  house,  slapped  him  on  the 
shoulder,  and  exclaimed,  "I  told  you  that,  Tommy."     The 
prisoner  replied,  "Go  ofi*,  G — d  d — n  you,  and  hold  your 
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tongue,  and  speak  to  nobody  about  it."  This  evidence 
was  admitted,  against  the  objection  of  the  prisoner,  and 
raises  the  only  question  in  the  case. 

"We  do  not  regard  this  evidence  as  a  confession.  It 
makes  no  direct  allusion  to  the  deceased,  nor  to  the  fact  or 
circumstances  of  his  death.  Was  the  reply  of  the  prisoner 
to  the  exclamation  of  his  wife,  idewed  in  the  light  of  his 
conduct  on  the  occasion  of  his  arrest,  admissible  in  evi- 
dence against  him  ? 

It  must  certainly  be  regarded  as  settled,  that  in  crimi- 
nal trials,  the  conduct  of  the  accused,  at  or  about  the  time 
the  offense  is  alleged  to  have  been  committed,  and  at  or 
about  the  time  of  the  arrest,  may  go  in  evidence  to  the 
jury,  as  one  means  of  establishing  the  fact  and  extent  of 
the  defendant's  guilt.  This  species  of  evidence  has  been 
so  often  received,  that  we  will  not  undertake  to  cite  the 
numerous  authorities. — See  Johnson  v.  The  State,  17  Ala. 
624 ;  Martin  &  Flynn  v.  The  State,  28  Ala.  81. 

It  is  said  in  Roscoe's  Criminal  Evidence,  115,  that  "not 
unfrequently,  a  presumption  is  formed  fi-om  circumstances 
which  would  not  have  existed  as  a  ground  of  crimination, 
but  for  the  accusation  itself;  such  are  the  conduct,  de- 
meanor, and  expressions  of  a  suspected  person,  -when 
scrutinized  by  those  who  suspect  him."  While  this  is  an 
authority  enjoining  on  courts  and  jury  the  duty  of  exer- 
cising great  caution  in  receiving  and  weighing  such  evi- 
dence, it  is  nevertheless  a  direct  authority  for  receiving 
evidence  of  the  conduct,  demeanor,  and  expressions  of 
the  accused. 

The  argument  for  appellant  seems  to  assume  that  the 
circuit  pourt  allowed  the  declarations  of  the  wife  of  the 
accused  to  be  given  in  evidence  against  him.  We  do  not  so 
understand  the  record.  The  real  object  in  making  the 
proof  must  have  been  to  lay  before  the  jury  the  declara- 
tion of  the  defendant.  The  exclamation  of  his  wife,  to 
which  his  declaration  was  a  response,  was  doubtless  ad- 
mitted, because  it  shed  light  on  the  reply  of  defendant.. 
For  that  purpose,  it  was  clearly  competent. 

We  think  there  was  no  error  in  admitting  the  evidence, 
tending,  as  it  did,  to  prove  the  conduct  of  the  prisoner  on 
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the  occasion  of  his  arrest.  The  fact  of  his  a'rrest  would 
naturally  suggest  to  him  the  inquiry  why  he  was  arrested. 
The  presence  of  one,  kno\\jn  in  the  State  from  which  he 
had  recently  removed,  both  to  himself  and  his  wife ;  one, 
too,  who  probably  knew  Rose,  the  deceased,  and  knew 
that  he,  in  company  with  the  prisoner  and  his  wife,  had 
left  the  State  of  Tennessee,  and  had  never  returned, — was 
well  calculated  to  impress  on  the  defendant  the  necessity 
of  great  secrecy,  if  he  had  perpetrated  the  murder.  The 
disappearance  of  deceased,  while  the  prisoner  and  his 
wife  were  traveling  in  company  with  him,  was  a  strong 
circumstance,  tending  to  show  that  both  the  prisoner  and 
his  wife  knew  that  he  had  disappeared,  if  not  that  he 
had  been  murdered.  Considering  the  circumstances  by 
which  the  prisoner  was  surrounded,  and  construing  his 
reply  in  the  light  aftbrded  by  those  circumstances,  and  by 
his  wife's  exclamations,  we  think  his  remark  probably  had 
reference  to  the  murder  of  the  deceased.  He  evidently 
understood  her  as  alluding  to  something  about  which  he 
did  not  wish  her  to  speak ;  and  hence  his  command  that 
she  should  be  silent.  If  there  was  any  other  circumstance 
to  which  the  remark  could  have  related,  it  was  evidently 
the  privilege  of  the  defendant  to  prove  that  circumstance, 
and  thus,  perhaps,  deprive  the  remark  of  all  tendency  to 
affect  him  injuriously. 

The  question  in  Brock  v.  The  State,  26  Ala.  104,  was 
unlike  the  one  we  are  considering.  In  that  case,  it  was 
shown  that  the  prisoner's  remark  referred  to  a  circumstance 
having  no  connection  with  the  offense  for  which  he  was 
tried. 

It  results  from  what  we  have  said,  that  there  is  no  error 
in  the  record;  and  the  judgment  of  the  circuit  court  is  af- 
firmed. 

As  the  sentence  of  conviction  has  been  suspended,  that 
the  case  might  be  reviewed  in  this  court,  it  is  adjudged 
that  the  prisoner  be  executed  by  the  sheriff  of  Jackson 
county,  in  the  manner  prescribed  by  law,  on  Wednesday, 
the  11th  day  of  March,  1857,  between  the  hours  of  10 
o'clock,  A.  M.,  and  4  o'clock  P.  M.,  by  being  hanged  by 
the  neck  until  he  is  dead.     The  sheiiff  of  Madison  county. 
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in  wliose  custody  said  prisoner  is  lodged  for  safe  keeping, 
must  deliver  him  to  the  sheriff  of  Jackson  county,  on  de- 
mand. The  prisoner  must  .be  executed  in  Jackson 
county. 


THOMPSOi^  vs.  THE  STATE. 

[indictment  for  forgery.] 

1.  Proof  of  forged  instrument. — If  the  instrument  alleged  to  have  been  forged 
is  set  out  literally  in  the  indictment,  and  is  proved  to  have  been  mutilated, 
the  State  may  resort  to  secondary  evidence  of  the  contents  of  the  mutilated 
part,  after  first  proving  the  existence  of  the  writing  before  mutilation  as 
described  ;  and,  in  connection  with  such  secondary  evidence,  may  then 
offer  in  evidence  the  mutilated  writing  itself. 

2.  Charge  held  erroneous,  because  invading  province  of  fur g. — A  charge,  which  in- 
structs the  jury,  that  they  may  infer  the  prisoner's  guilt  from  certain  facts, 
hypothetically  stated,  "and  other  circumstances  in  the  cause,"  is  erroneous, 
because  it  assumes  the  existence  of  "other  circumstances  in  the  cause,"  in- 
stead of  leaving  the  jury  to  decide  upon  the  credibility  of  the  evidence 
tending  to  prove  them. 

From  the  Circuit  Court  of  Marion.       -  < 

Tried  before  the  Hon.  S.  D.  Hale. 

The  prisoner  was  indicted  for  the  forgeiy  of  a  promissory 
note  for  $50,  which  purported  to  be  signed  by  William 
iTice  as  makeT,  and  which  was  set  out  literally  in  the  in- 
dictment. On  the  trial,  as  the  bill  of  exceptions  discloses, 
the  State  offered  in  evidence  a  writing  which  correspond- 
ed in  every  particular  with  the  alleged  forged  instrument, 
except  that  no  name  was  signed  to  it ;  but,  on  the  prison- 
er's objection,  the  court  excluded  it  from  the  jury.  The 
State  then  introduced  William  Nice  as  a  witness,  who 
testified,  that  his  name  had  been  signed  as  maker  to  this 
writing,  but  without  his  knowledge  or  authority ;  and 
that,  on  its  being  presented  to  him  by  the  prisoner,  who 
then  held  a  genuine  note  on  him,  of  like  date,  tenor  and 
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amount,  he  tore  off  Ms  name,  and  a  part  of  the  word 
"hundred"  in  the  date.  In  connection  with  this  evidence, 
to  which  the  prisoner  objected,  the  court  allowed  the  mu- 
tilated note  to  be  read  to  the  jury ;  and  the  prisoner  ex- 
cepted. The  prisoner  offered  evidence,  "showing  that 
the  name  signed  to  said  note  was  not  that  of  William 
Mce,  but  of  one  William  Bird,  in  whose  handwriting  the 
note  was ;  and  that  said  note  was  handed  by  him  to  Xice 
instead  of  his  (Nice's)  own  note." 

On  this  evidence,  the  prisoner  asked  the  court  to  in- 
struct the  jury,  that,  "unless  they  believed  from  the  evi- 
dence that  the  name  of  William  Nice  was  signed  to  the 
note  offered  in  evidence,  and  was  so  signed  by  the  defend- 
ant, with  the  intent  to  injure  or  defraud  said  Mce  or 
some  one  else,  they  must  acquit  him."  The  court  gave 
this  charge,  .and  further  instructed  the  jury  as  follows: 
^'That  if  they  find  from  the  proof,  that  the  name  of  Wil- 
liam Nice  was  attached  to  the  note  when  he  received  it, 
and  that  he  received  it  from  the  prisoner,  they  may  infer 
from  this,  if  it  is  unexplained,  and  other  circumstances 
in  the  cause,  that  the  prisoner  put  the  name  of  said  Nice 
to  said  note ;"  to  which  charge  the  prisoner  excepted. 

The  admission  of  the  evidence,  and  the  charge  of  the 
court,  to  which  exceptions  were  reserved,  are  now  assign- 
ed as  error. 

E.  W.  Peck,  for  the  appellant. — 1.  The  writing  offered 
in  evidence  by  the  State,  as  the  note  described  in  the  in- 
dictment, ought  not  to  have  been  read  to  the  juiy,  because 
the  indictment  was  not  properly  framed  for  that  purpose  ; 
and  for  the  same  reason  the  testimony  of  William  Nice 
ought  to  have  been  excluded. — Commonwealth  v.  Haugh- 
ton,  8  Mass.  107 ;  Chitty's  Cr.  Pr.  536. 

2.  The  charge  of  the  court  was  not  warranted  by  the 
evidence ;  was  calculated  to  mislead  the  jury ;  authorized 
them  to  look  outside  of  the  evidence  in  the  cause,  and 
assumed  the  existence  of  "other  circumstances"  than  those 
hypothetically  stated. 

M.  A,  Baldwin,  Attorney-General,  contra. — 1.  In  all 
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cases  of  forgery,  it  is  necessary  to  describe  particularly 
tlie  forged  instrument ;  but,  where  the  description  cannot 
be  given,  either  literally  or  substantially,  the  reason  for 
the  omission  must  be  stated. — Wharton's  Criminal  Law, 
345  ;  1  East,  180  ;  16  Wendell,  56  ;  3  Mass.  85 ;  2  Cowen, 
524 ;  4  Leigh,  697 ;  Archbold's  Cr.  Law,  vol.  3,  p.  554. 

2.  Where  the  instrument  is  described  literally,  it  is  not 
necessary  to  aver  the  loss  or  destruction  of  the  instrument ; 
but  parol  proof  of  its  existence  and  subsequent  loss  is 
admissible,  under  the  general  rule  regulating  the  recep- 
tion of  secondary  evidence. — 2  Mason,  464 ;  4  Halstead,  26 ; 
1  Baldwin,  526  ;  6  Randolph,  693. 

RICE,  C.  J. — The  rules  of  evidence  are  distinct  from 
the  rules  of  pleading.  Objections  to  pleadings  must  be 
determined  by  the  rules  of  pleading.  Qbjections  'to 
evidence  must  be  determined  by  the  rules  of  evidence. — 
It  is  a  general  rule  of  pleading,  that  in  an  indictment  for 
forgery,  the  instrument  alleged  to  be  forged  should  be  set 
forth  in  words  and  figures,  or  that  its  tenor  should  be 
accurately  stated.  There  are  exceptions  to  this  rule,  but 
we  need  not  notice  them  in  this  case ;  for  here  the  indict- 
ment is  clearly  in  conformity  with  the  general  rule  above 
stated,  and  the  objection  is  not  to  the  pleading,  but  to 
the  evidence. 

As  the  indictment  professes  to  describe  the  instrument 
alleged  to  be  forged  only  by  setting  it  forth  in  words  and 
figures,  the  State  is  precluded  from  the  right  to  insist  on 
any  proof  short  of  the  description  thus  given.  But,  to 
establish  that  description,  the  State  may  resort  to  second- 
ary evidence  of  the  contents  of  the  instrument,  as  it  was 
before  it  was  lost  or  destroyed,  upon  first  proving  that  it 
■\vas  lost  or  destroyed ;  or,  if  there  is  proof  that  only  part 
of  the  instrument  was  lost  or  destroyed,  secondary 
evidence  of  the  contents  of  that  part  is  admissible.  All 
tliat  can  be  required  of  the  State,  in  such  a  case  as  the 
present,  is,  to  produce  the  best  evidence  the  nature  of  the 
case  admits  of,  and  that  is  within  its  reach.  If  the  prose- 
cutor, after  receiving  the  instrument  from  the  defendant, 
tore  ojff  and  destroyed  his  name  and  one  of  the  letters  in 
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the  word  hundred,  as  he  testified,  then,  unless  it  is  shown 
that  there  is  within  the  reach  of  the  State  or  prosecutor 
an  examined  copy  of  the  instrument,  as  it  was  before  the 
prosecutor  thus  destroyed  these  parts  of  it,  the  contents 
of  the  parts  thus  destroyed  may  be  proved  by  him,  or  by 
any  other  witness  who  saw  and  read  the  instrument 
before  the  destruction  of  these  parts  of  it,  and  who  can 
speak  pointedly  and  clearly  to  the  tenor  and  contents  of  these 
lost  parts.  If  the  jury  believe  such  parol  evidence  of  the 
contents  of  the  lost  parts,  and  if  they  further  believe  from 
it,  in  connection  with  the  parts  of  the  instrument  which 
were  not  destroyed,  and  the  other  evidence  in  the  cause, 
that  the  instrument,  as  it  was  before  the  destruction  of 
these  lost  parts,  and  as  it  is  described  in  the  indictment, 
was  forged  by  the  defendant,  or  that  it  was  uttered  and 
published  by  him  as  true,  with  intent  to  defraud,  knowing 
it  to  be  forged,  they  may,  under  the  Code,  find  him  guilty 
of  forgery,  under  the  present  indictment. — Code,  §§  3158, 
3165 ;  Bishop  v.  The  State,  at  the  present  term  ;  United 
States  V.  Britton,  2  Mason's  Rep.  464,  and  other  authori- 
ties cited  by  the  attorney-general. 

But  the  defendant  is  entitled  to  a  trial  by  jury.  The 
■determination  of  the  facts  which  are  essential  to  constitute 
his  guilt,  must  be  left  to  the  jury,  and  must  not  be 
assumed  by  the  court.  The  credibility  of  the  evidence 
must  also  be  left  to  the  jury,  and  must  not  be  assumed  by 
the  court.  In  the  charge  of  the  court  excepted  to  by  the 
defendant  in  this  case,  it  is  assumed  that  there  were 
"other  circumstances  in  the  cause."  The  credibility 
of  the  evidence,  tending  to  prove  those  "other  circum- 
stances," was  not  left  to  the  jury.  In  thus  assuming  the 
existence  of  "other  circumstances,"  without  referring  to 
the  jury  the  credibility  of  the  testimony  by  which  they 
were  assumed  to  be  established,  the  court  below  erred  ; 
for  it  is  manifest  that,  without  the  existence  of  other  cir- 
cumstances than  those  distinctly  referred  by  that  charge 
to  the  determination  of  the  jury,  the  inference  which  it 
authorized  the  jury  to  draw  was  not  legitimate. 

For  the  error  in  that  charge,  the  judgment  is  reversed, 
and  the  cause  remanded.  The  defendant  must  remain  in 
custody,  until  discharged  by  due  course  of  law. 
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MAYO  vs.  THE  STATE, 

[djdictmkxt  for  embezzlement  and  i>abgent  from  a  stokb-hocseJ 

1.  Sufficiency  of  mdictment  in  description  of  stolen  property. — ,An  indictment  for 
embezzlement,  describing  the  property  as  "certain  books,  letter-fiks, 
knives,  bank-shears,  slates,  and  sealing  wax,  to  about  the  value  of  forty 
dollars,"  is  sufficiently  certain  and  definite,  under  the  forms  prescribed  by 
the  Code. 

2.  Joinder  of  offenses. — Embezzlement  and  larceny  from  a  storehouse  may  be 
joined,  in  different  counts,  in  the  same  indictment. 

3.  Election  by  prosecution  under  indictment  containing  several  counts. — When  an 
attempt  is  made,  as  manifested  by  either  the  indictment  or  the  evidence,  to 
convict  the  prisoner  of  two  or  more  offenses  growing  out  of  distinct  and 
separate  transactions,  the  court  should  either  quash  the  indictment,  or 
compel  the  prosecuting  officer  to  elect  on  which  count  he  will  proceed  ;  but,, 
where  the  different  counts  are  joined  in  the  indlctnaent,  for  the  purpose  of 
adapting  it  to  the  different  phases  which  the  evidence  as  to  a  single  offense 
may  assume,  it  should  not  interpose  in  either  mode. 

From  the  City  Court  of  Mobile. 

Tried  before  tbe  Hon.  Alex.  McKinstry. 

N^.  W.  Cocke,  for  tbe  prisoner. 

M.  A.  Baldwin,  Attorney-General,  cantra. 

WALKER,  J. — The  accused  was  charged  under  an 
indictment  containing  two  counts ;  one  for  embezzlement^ 
and  the  other  for  larceny  from  a  storehouse.  Tlie  suffi- 
ciency of  the  count  for  embezzlement,  upon  which  he  was 
convicted,  is  objected  to,  upon  the  ground  that  it  does 
not  describe  with  requisite  certainty  the  property  which 
was  the  alleged  subject  of  the  offense,  and  that  the  value 
of  each  article  is  not  stated.  It  is  unnecessary  to  inquire 
what  would  have  been  the  judgment  of  the  common  law 
upon  this  question,  for  we  regard  it  settled  by  the  Code, 
section  3503  of  which  makes  the  forms  of  indictments 
appended  to  it  controlling  precedents,  having  the'  force  of 
law.— Koles  V.  The  State,  24  Ala.  672 ;  Elam  y.  The 
State,  26  Ala.  48 ;  Salomon  v.  The  State,  27  Ala.  26.— 
The  contested  count  of  the  indictment  strictly  conforms^ 
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in  its  mode  of  describing  the  property  and  stating /its 
value,  to  form  number  36,  on  page  702  of  the  Code.  The 
form  prescribes  the  words,  "promissory  notes  to  about  the 
amount  of  five  hundred  dollars,"  as  a  sufficient  description 
in  an  indictment  for  embezzlement.  In  this  indictment 
the  description  is,  "certain  books,  letter-files,  knives, 
bank-shears,  slates,  and  sealing  wax,  to  about  the  value 
of  forty  dollars  ;'*  which  is  sufficiently  certain  and  definite 
to  meet  the  requisitions  of  the  form  which  we  have  quoted. 
See,  also,  section  3517  of  Code. 

Upon  the  authority  of  Rex  v.  Johnson,  3  M.  &  S.  539, 
and  Johnson  v.  The  State,  29  Ala.  62,  we  hold,  that 
counts  for  embezzlement  and  larceny  from  a  storehouse 
may  be  joined.  The  Code  (§  3147)  prescribes  the  same 
punishment  for  embezzlement  as  for  larceny ;  and  the  two 
offenses  clearly  belong  to  the  same  family  of  crimes,  and  are 
of  the  same  general  nature. 

.  Where  two  distinct  felonies  are  charged  in  different 
counts,  it  is  not  a  matter  of  legal  right  pertaining  to  the 
accused,  that  the  State  should  be  compelled  to  elect  for 
which  one  of  the  offenses  it  will  prosecute ;  nor  will  the 
court  compel  such  election,  where  the  two  counts  are 
joined,  in  good  faith,  for  the  purpose  of  meeting  a  single 
offense,  It  is  a  practice  sanctioned  by  common  custom, 
and  by  the  law,  to  charge  a  felony  in  different  ways,  in 
different  counts  of  the  indictment,  so  as  to  provide  for  the 
different  phases  which  the  evidence  may  present  upon 
the  trial ;  and  where  such  is  the  bona-Jide  purpose  of  the 
joinder  of  counts,  the  court  never  exercises-  its  power  of 
quashing  the  indictment,  or  compelling  an  election. — 
Baker  v.  The  State,  4  Arkansas,  56  ;  Kane  v.  The  People, 
8  Wendell,  203;  Roscoe's  Criminal  Evidence,  231-32; 
Archb.  Cr.  PI.  95,  note  1 ;  Barb.  Cr.  Law,  340 ;  The 
People  V.  Rynders,  12  Wend.  425 ;  The  State  v.  Nelson, 
8  K  H.  163  ;  The  State  v.  Coleman,  5  Porter,  32.  The 
principle  to  be  extracted  from  these  authorities  is,  that 
the  court  should  always  intei'pose,  either  by  quashing  the 
instrument,  or  by  compelling  an  election,  where  an 
attempt  is  made,  as  manifested  by  either  the  indictment 
or  the  evidence,  to   convict  the   accused  of  two  or  more 
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offenses  growing  out  of  distinct  and  separate  transactions ; 
but  should  never  interpose  in  either  mode,  where  the 
joinder  is  simply  designed  and  calculated  to  adapt  the 
pleading  to  the  different  aspects  in  which  the  evidence  on 
the  trial  may  present  a  single  transaction.  It  is  not  in 
any  way  shown  that  the  purpose  or  effect  of  the  joinder 
in  this  case  was  to  require  the  accused  to  answer  two  dis- 
tinct offenses ;  and  the  court,  therefore,  properly  refused 
to  compel  an  election  by  the  State. 

The  bill  of  exceptions  discloses  that  the  court  confined 
the  State,  in  the  introduction  of  evidence,  to  a  single 
transaction,  and  directed  the  jury  to  consider  only  the 
charge  of  embezzlement.  In  the  action  of  the  court  in 
these  particulars,  there  was  certainly  nothing  prejudicial 
to  the  prisoner,  or  of  which  he  can  be  heard  to  complain. 

The  judgment  of  the  court  below  is  affirmed,  and  the 
sentence  pronounced  by  it  must  be  carried  into  execution. 


BISHOP  vs.  THE  STATE. 

[lXDICTMENT_FOR   FORGEKT.] 

1.  General  rules  of  practice. — The  "rules  of  practice  in  circuit  and  county  courts," 
adopted  by  the  supreme  court  at  its  January  term,  1838,  and  republished 
in  the  appendix  to  the  Code,  (pp.  714,  ei  seq.,)  are  repealed  by  the  Code,  so 
far  as  its  provisions  are  inconsistent  with  them. 

2.  Change  of  venue. — On  change  of  venue  in  a  criminal  case,  the  prisoner  must 
be  tried  on  a  certified  transcript  of  the  original  indictment  and  proceedings 
thereon,  as  required  by  section  3613  of  the  Code,  and  not  on  the  original 
papers  themselves,  as  required  by  the  former  rule  of  practice. 

3.  Sufficiency  of  clerk'' s  certificate  to  transcript. — It  is  not  necessary  that  the  clerk's 
certificate,  appended  to  the  transcript,  should  be  under  his  seal,  either  pri- 
vate or  official ;  nor  is  it  necessary  that  either  his  signature  or  the  authen- 
ticity of  the  transcript  should  be  proved  by  evidence  aliunde,  since  the  court 
judicially  knows  who  is  the  circuit  clerk. 

4.  What  constitutes  forgery . — Under  an  indictment  for  forgery,  a  conviction  may 
be  had  on  proof  that  the  prisoner  uttered  and  published  as  true  a  forged 
instrument,  knowing  it  to  be  forged. 

5.  In  what  county  offense  is  completed. — A  person,  being  at  the  time  in  one  county, 
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may,  through  the  hands  of  an  innocent  agent  in  another  county,  utter  and 
publish  as  true  a  forged  instrument  in  the  latter  county,  so  as  to  be  there 
guilty  of  forgery. 
6.  Comparison  of  handivrilin<j  byjury. — A  genuine  signature  of  the  supposed  ma- 
ker or  endorser  of  the  forged  instrument,  cannot  be  given  in  evidence,  for 
the  purpose  of  enabling  the  jury  to  compare  the  handwriting  with  that  of 
the  forged  instrument. 

From  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nat.  Cook. 

The  prisoner,  Alfred  Bishop,  was  indicted  at  the  spring 
term,  1855,  of  the  circuit  court  of  Wilcox,  for  the  forgery 
of  a  promissory  note  for  $567,  purporting  to  have  been 
executed  by  one  Charles  R.  Marshall,  payable  to  one 
Charles  Woodard,  and  endorsed  by  said  Woodard ;  the 
indictment  charging,  in  different  counts,  the  forgeiy  of 
the  note,  the  forgery  of  the  endorsement,  and  the  uttering 
and  publishing  of  both  as  true,  knowing  them  to  be  forged. 

The  venue  was  changed,  on  the  prisoner's  application, 
to  Dallas  county ;  and  on  tlie  case  being  there  called  for 
trial,  he  objected  to  being  tried  on  the  transcript,  or  ex- 
emplification of  tlie  record,  "because  it  was  not  under  seal, 
either  private  or  ofiicial."  The  court  overruled  the  objec- 
tion, "and,  without  any  proof  of  the  genuineness  of  the 
signature  purporting  to  be  the  name  of  the  clerk,  or  of  the 
genuineness  of  the  exemplification,  took  jurisdiction  of  the 
case,  and  allowed  the  same  to  be  read  to  the  jury  as  evi- 
dence on  the  trial,  and  the  prisoner  to  be  tried  upon  the 
paper  found  in  said  exemplification  purporting  to  be  an 
indictment."  The  prisoner  excepted  to  these  rulings  of 
the  court,  and,  after  conviction,  moved  in  arrest  of  judg- 
m<;nt,  on  the  ground  that  the  court  had  no  jurisdiction 
under  these  facts. 

The  clerk's  certificate,  appended  to  the  transcript,  is  in 
these   words ; 

"The  State  of  Alabama,  "i  I,  D.  C.  Gordon,  clerk  of  the 
"Wilcox  County,  j  circuit  court  of  said  county,  do 
hereby  certify,  that  the  foregoing  pages,  numbered  from 
one  to  six,  contain  a  true  transcript  of  the  caption  of  the 
grand  jury  in  attendance  upon  the  circuit  court,  at  a  term 
thereof  begun  and  held  on  the  second  Monday  after  the 
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fourth  Monday  in  March,  1855,  it  being  the  9th  day  of 
April  of  said  year ;  also,  of  the  indictment,  with  the  en- 
dorsements thereon,  and  all  the  entries  relating  thereto  ; 
the  undertakings,  or  recognizances  of  the  defendant,  and 
all  the  orders  and  judgments  of  the  same;  orders  for  the 
removal  of  the  trial,  and  all  the  other  orders  had  and  made 
in  the  case  of  the  State  v.  Alfred  Bishop,  as  appears  of 
file  with  the  original,  and  of  record  in  my  office." 

"D.  C.  Gordon,  Clk." 

"It  was  proved  on  the  trial,"  as  the  bill  of  exceptions 
states,  "that  the  defendant  resided,  with  his  family,  at  Ca- 
liaba,  in  Dallas  county,  at  the  time  of  the  supposed  forgery 
and  utterance,  and,  as  a  contractor  to  keep  up  the  telegraph 
line  from  Cahaba  to  Mobile,  frequently  passed  through 
Dallas,  a  small  portion  of  Wilcox,  Clarke,  "Washington, 
and  Mobile  counties;  and  that  Marshall,  the  supposed 
maker  of  the  alleged  forged  note,  lived  in  Wilcox,  and 
Woodard,  the  supposed  endorser,  lived  in  Clarke  county, 
at  the  time  of  the  supposed  forgery.  The  evidence  as  to 
a  forgery  was  all  circumstantial :  some  circumstances 
tended  to  show  a  forgery  by  defendant,  and  some  tended 
to  show  his  innocence.  The  only  evidence,  fending  to 
show  a  forgery  in  Wilcox,  was  the  note  being  there  offered 
to  Marshall's  administrator,  by  an  agent  of  defendant,  and 
paid  to  said  agent  by  said  administrator ;  and  the  defend- 
ant's telling  said  agent,  before  he  sent  the  note,  and  while 
he  was  in  Wilcox  county,  that  he  had  such  a  note,  with 
the  endorsement  thereon,  &c.  Said  agent,  who  was  ex- 
amined as  a  witness  for  the  State,  testified,  that  said  note 
came  to  his  possession  by  and  through  a  letter  from  de- 
fendant, mailed  at  Cahaba,  and  directed  to  him  at  Prairie 
Bluff,  in  Wilcox  county,  from  the  post-office  at  which 
latter  place  he  received  it. 

"Under  this  evidence,  the  court  charged  the  jury,  'that 
the  presentation  of  said  note  to  Marshall's  administrator 
in  Wilcox  county,  and  its  payment  by  him,  was  an  uttering 
of  said  note  by  said  defendant  in  said  county  of  Wilcox ; 
that  if  the  note  was  uttered  in  Wilcox,  and  was  a  forgery, 
and  defendant  had  it  in  Wilcox  before  it  was  uttered,  the 
law  presumed,  in  the  absence  of  proof  to   the  contrary, 
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that  it  was  forged  there,  and  the  jury  might,  on  this  evi- 
dence alone,  convict  the  defendant  of  forging  the  note  in 
"Wilcox :  that  if  he  did  not  forge  it,  it  devolved  on  him, 
on  its  being  found  in  his  possession  in  Wilcox,  to  show 
that  it  was  not  forged  there.'  And  to  these  charges,  sev- 
erally and  collectively,  the  defendant  excepted." 

"During  the  trial,  also,  the  State  offered  a  genuine  sig- 
nature of  said  Woodard,  the  endorser,  and  asked  that  it 
be  allowed  to  go  to  the  jury,  for  the  purpose  of  their  com- 
paring it  with  the  alleged  forged  signature  of  said  Wood- 
ard.  The  defendant  objected  to  its  going  to  the  jury, 
without  a  previous  examination  and  comparison  by  an 
expert  or  some  other  person,  and  his  judgment  and  opin- 
ion thereon  given  to  the  jury  as  evidence.  The  court 
overruled  the  objection,  and  allowed  said  genuine  signa^ 
ture  to  go  to  the  jury  for  comparison  alone ;  and  the  pris- 
oner excepted." 

All  these  rulings  of  the  court,  to  which  exceptions  were 
reserved,  are  severally  assigned  as  error. 

Geo.  "W.  Gayle,  for  the  prisoner : 

1.  The  exemplification  of  the  record  not  being  under 
the  seal  of  the  clerk,  and  no  other  proof  being  made  of 
the  genuineness  and  authenticity  of  the  record,  the  court 
had  no  jurisdiction  of  the  case. — 6  K  H.  567-70  ;  2  Bibb, 
334 ;  2  Cranch,  187 ;  2  Wlieeler's  Criminal  Cases,  325 ; 
4  Phil.  Ev.  323,  note;  3  Hawks,  (N.  C.)  185;  Barbour's 
Criminal  Law,  402 ;  1  Greenl.  Ev;  §  501. 

2.  The  Code  (§  3613)  requires  an  exemplification  of  the 
record  to  be  forwarded  to  the  county  to  which  the  trial 
is  removed,  as  also  (rule  20,  p.  715)  the  original  papers ; 
and  the  prisoner  cannot  be  thus  tried  on  two  separate  and 
distinct  indictments  for  the  same  offense.  While  these 
provisions  of  the  law  remairt  unaltered,  the  prisoner  can- 
not be  tried  at  all,  and  the  change  of  venue  is  equivalent 
to  a  discharge.  But  if  they  are  to  be  construed,  m  pari 
materia,  as  parts  of  one  system,  the  prisoner  should  have 
been  tried  on  the  original  papers. 

3.  The  court  erred,  also,  in  allowing  a  genuine  signa- 
ture to  go  to  the  jury,  for  ce-mparison,  without  even  ex- 
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amining  an  expert. — 2  Russell  on  Crimes,  3G3 ;  Givens 
V.  The  State,  5  Ala.  747  ;  Crist  v.  The  State,  21  Ala.  137  ; 
Little  V.  Beasley,  2  Ala.  703 ;  1  Leigh,  228. 

4.  That  the  charge  was  erroneous,  see  2  Russell  on 
Crimes,  354-5 ;  The  State  v.  Parrainter,  5  Pick.  270 ;  Ogle- 
tree  V.  The  State,  28  Ala.  693. 

5.  The  verdict  is  general,  on  all  the  counts,  for.  forgery 
and  uttering ;  while  there  are  three  degrees  of  forgerv\ — 
Cohia  V.  The  State,  16  Ala.  781 ;  Thomas  v.  The  State, 
5  How.  (Miss.)  32. 


M.  A.  Baldwin,  Attorney-General,  contra : 

1.  The  prisoner  is  required  to  be  tried,  when  the  venue 
is  changed,  on  an  exemplification  of  the  record.  That  the 
transcript  was  suflicient,  see  Brister  v.  The  State,  26  Ala. 
126 ;  Ward  v.  The  State,  28  Ala.  53. 

2.  On  the  question  of  comparison  of  handwriting  by  the 
jury,  the  American  decisions  are  conflicting ;  but  the  re- 
cognized rule  is,  that  irrelevant  papers,  when  genuine, 
may  be  offered  in  evidence,  where  no  collateral  issue  can 
arise  concerning  them. — 1  Greenl.  Ev.  §  581,  and  cases 
there  cited ;  Crist  v.  The  State,  21  Ala.  137 ;  1  Chitty's 
Criminal  Law,  581. 

3.  The  charge  of  the  court  is  correct.  The  offense  was 
not  complete,  until  defendant's  agent  had  received  the 
forged  instrument  by  mail,  and  offered  to  pass  it ;  and  this 
was  done  in  Wilcox.— 21  Wendell,  509-33  ;  2  Mason,  470  ; 
3  Scammon,  364 ;  1  McMullan,  236 ;  Bishop  on  Criminal 
Law,  556.  , 

4.  There  is  no  error  in  the  verdict. — Johnson  v.  The 
State,  29  Ala.  62. 

STONE,  J. — The  rule  of  practice  numbered  20,  on 
page  715  of  the  Code,  is  but"  a  reprint  of  the  same  rule 
found  in  Clay's  Digest,  page  609.  Twenty-three  rules, 
including  the  one  under  discussion,  were  adopted  by  the 
supreme  court  at  the  January  term,  1838.  They  were 
styled  "rules  of  practice  in  the  circuit  and  county  courts." 
Although  county  courts  had  been  abolished  long  before 
the  adoption  of  the  Code,  yet  we  find  these  same  rules, 
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the  caption  unchanged,  published  as  an  appendix  to  the 
Code.  Said  rules  are  repealed  by  the  Code,  to  the  extent 
that  any  provision  of  the  latter  is  inconsistent  with  the 
former.  Section  3613  of  the  Code  is  inconsistent  with 
that  part  of  rule  20,  which  makes  it  the  duty  of  the  clerk, 
on  change  of  venue  in  criminal  cases,  to  transmit  any  of 
the  original  papers ;  and,  to  that  extent,  repeals  said  rule. 
The  circuit  court  rightly  overruled  all  motions  of  the  pris- 
oner, based  on  the  absence  of  the  original  indictment. 

There  is  no  provision  of  the  Code,  which  requires  the 
clerk  to  exemplify  his  records,  in  cases  such  as  this,  either 
by  his  official  or  private  seal.  Section  3613,  after  declar- 
ing what  the  transcript  shall  contain,  commands  him  to  * 
'•attach  his  certificate  thereto."  However  the  rule  might 
be,  if  the  record  of  another  State  were  offered,  the  circuit 
court  of  Dallas  had  judicial  knowledge  who  the  circuit 
clerk  of  Wilcox  was ;  and  we  regard  the  certificate  in 
this  cause  sufficient  to  uphold  the  jurisdiction. — See 
Ingram  v.  The  State,  27  Ala.  17  ;  Doe,  ex  dem,  Saltonstall 
V.  Riley,  28  Ala.  164. 

The  main  points  of  inquiry  raised  by  the  charge  of  the 
court,  are — ^first,  does  the  law  afuthorize  the  conviction  of 
a  party,  on  a  charge  of  forgery,  on  evidence  which  only 
proves  that  he  uttered  and  published  as  true  a  forged  in- 
strument, kno-sving  it  to  be  forged  ?  Second,  can  a  party, 
who  is  at  the  time  in  one  county,  through  an  agent  in 
another  county,  utter  and  publish  a  forged  instrument, 
80  as  himself  to  be  guilty  of  the  offense  in  such  latter 
county  ? 

The  Code  (§3165)  answers  the  first  of  these  questions. 
Its  language  is :  "Any  person,  who  utters  and  publishes 
as  true,  and  with  intent  to  defraud,  any  forged  or  coun- 
terfeit instrument  or  writing,  *  *  *  the  forging  or  coun- 
tert'eiting  of  which  is  declared  by  this  article  to  be  an 
offense,  knowing  such  instrument,  writing  [or  coin]  to  be 
forged  or  counterfeited,  must,  on  conviction,  be  adjudged 
guilty  of  forgery  of  such  instrument  or  writing."  Section 
3158  declares,  that  the  instrument  charged  in  this  case  to 
have  been  forged,  is  one  of  the  subjects  of  forgery  in  the 
second  degree.     These  two  sections  are  found  in  one  and 
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the  same  article  in  the  Code.  The  law  declares,  then, 
that  one  who  is  convicted  of  the  crime  of  uttering  and 
publishing,  shall  be  adjudged  guilty  of  forging  the  instru- 
ment. The  charge  only  authorized  the  jury  to  draw  the 
inference  which  the  law  itself  draws ;  and  in  this  respect, 
the  charge  is  free  from  error. 

The  second  question  raised  by  the  charge  was  elabor- 
ately considered  by  the  supreme  court  of  Hew  York,  in 
the  great  case  of  the  People  v.  Rathbun,  reported  in 
21  Wendell,  509.  In  that  case,  Cowen,  J.,  stimulated,  n 
doubt,  by  the  magnitude  of  the  case,  reviewed  and  com- 
mented, with  his  accustomed  ability,  on  the  principal 
authorities  both  English  and  American.  The  prisoner, 
who  had  been  a  merchant  of  large  operations  and  exten- 
sive credit,  being  in  the  city  and  county  of  I^ew  York, 
enclosed  three  notes  of  ^5000  each,  having  forged  en- 
dorsements on  them,  to  a  distant .  county  in  the  same 
State,  viz.,  Genesee;  and,sOn  the  faith  of  the  genuineness 
of  the  endorsements,  received  from  the  person  to  whom 
they  were  sent  by  mail  his  money  obligations  for  a  cor- 
responding amount.  The  prisoner  was  indicted  in  the 
county  of  Genessee ;  and  the  question  was,  whether  the 
prisoner,  who  at  the  time  was  in  the  county  of  'New  York, 
had  uttered  the  forged  instruments  in  the  county  of  Gen- 
essee.    It  was  adjudged  that  he  had. 

The  principles  of  that  case,  and  the  authorities  therein 
cited,  authorize  us  to  lay  down  the  following  propositions : 
First, so  long  as  the  forged  instrument  remains  in  the 
hands  of  an  innocent  agent  of  the  forger,  the  crime  of  ut- 
tering is  not  perpetrated.  Second,when  the  agent,  be- 
ing himself  innocent,  utters  or  publishes  the  forged 
instrument  as  true,  the  offense  of  uttering  is  complete, 
and  the  guilty  principal,  though  in  a  distant  county,  is 
regarded  as  the  author  of  the  crime ;  and  the  crime  is 
regarded  as  committed  by  him,  at  the  place  where  the 
agent  uttered  the  forged  instrument.  In  such  case,  the 
agent  is  the  mere  instrument  of  his  principal,  and  is  no 
more  guilty  than  any  other  instrumentality  which  a  felon 
.may  employ  to  accomplish  his  ends.  For  all  criminal 
purposes,  the  agency  is  a^^nimportant,  as  a  mail-carrier 


JAmJARY  TERM,  1857. 41 

Bishop  V.  The  State. 

who.  bears  a  letter  containing  a  forgery.  Third,  if  the  party 
who  utters  the  forged  instrument,  be  an  accomplice,  the 
rule  of  principal  and  accessory  before  the  fact  in  the  crime 
of  uttering,  determines  the  guilt  of  the  respective  parties. 

These  several  propositions  are  fully  sustained  by 
authority,  and  they  are,  in  substance,  stated  and  approved 
by  an  able  modern  writer  on  criminal  law. — Bishop  on 
Criminal  Law,  vol.  1,  §  556. 

Upon  these  clear  principles,  we  answer  the  second 
question  stated  above,  in  the  affirmative.  If  it  were  ne- 
cessary to  consider  the  question,  perhaps  we  might  hold 
that  the  concluding  paragraph  of  the  charge  had  the  effect 
of  shifting  the  onus  of  proof  to  the  shoulders  of  the  pris- 
oner, which  is  not  allowable  except  in  cases  so  declared 
by  statute.— See  Ogletree  v.  The  State,  28  Ala.  693. 

The  objection  last  noted  could  have  worked  no  injury, 
because,  as  we  have  shown,  the  one  who  knowingly  utters 
as  true  a  forged  instrument,  is  adjudged  guilty  of  the  for- 
gery. If  the  defendant  was  guilty  of  that  offense  in  the 
county  of  Wilcox,  it  was  unimportant  where  the  forgery- 
was  in  fact  committed. 

As  this  case  must  be  reversed  on  the  point  yet  to  be 
considered,  we  will  not  comment  further  on  the  charge  of 
the  court. 

The  admission  in  evidence  of  what  is  described  in  the 
bill  of  exceptions  as  a  genuine  signature  of  the  endorser, 
Woodard,  that  the  jury  might  institute  a  comparison 
between  it  and  the  alleged  forgery,  is  the  only  remaining 
question  to  be  considered.  That  question  has  been  twice 
before  this  court ;  and  each  time  it  was  held,  that  papers 
foreign  from  the  controversy,  and  having  no  connection 
with  the  case  on  trial,  cannot  be  laid  before  the  jury  for 
any  such  purpose.  In  each  the  principle  was  recognized  and 
admitted,  that  when  the  question  of  forgery  is  involved, 
and  other  papers  bearing  the  disputed  signature  are  legit- 
imately before  the  jury,  the  papers  themselves  being  per- 
tinent to  the  issue  on  trial,  the  jury  may  institute  a 
comparison.  The  reason  of  this  exception  to  the  general 
rule  is  stated  to  be  this :  that  in  such  case  the  jury  willr 
compare  the  handwriting,  and  it  is  much  safer  to  adopt 
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it  as  a  principle,  and  thus  give  to  the  presiding  judge  the 
right  to  instruct  that  body  in  the  rules  to  be  observed  by 
them  while  making  such  comparison. 

In  the  case  of  Crist  v.  The  State,  the  question  was  not 
one  of  forgery  vel  non.  The  prisoner  was  on  trial  for 
murder.  As  one  means  of  proving  that  his  conduct  about 
the  time  the  offense  was  committed  bore  suspicious  marks, 
the  prosecution  attempted  to  jtrove  that  he,  the  prisoner^ 
registered  himself  under  a  difierent  name  at  each  of  the 
cities,  New  Orleans,  Mobile  and  Montgomery.  The 
several  registers  were  in  evidence  before  the  jury,  and 
were  legitimately  in  evidence,  as  facts  tending  to  prove 
on  the  prisoner  that  he  had  denied  his  true  name,  and 
attempted  to  travel  under  an  assumed  one.  Whether  the 
several  names  were  in  one  and  the  same  handwriting,  was 
a  ve^  material  inquiry.  The  jury  were  instructed,  that 
they  might  compare  the  handwritings,  with  a  view  of 
ascertaining  whether  they  were  one  and  the  same.  This 
was  clearly  within  the  rule  above  laid  down,  and  was  not 
the  case  of  a  paper,  having  no  connection  with  the  issue, 
introduced  for  the  purpose  of  comparison. — Crist  v.  The 
State,  21  Ala.  137. 

In  the  case  of  Givens  v.  The  State,  5  Ala.  747,  the 
same  question  was  considered  as  that  presented  by  this 
record,  and  this  court  held  the  testimony  inadmissible. 

For  the  error  in  admitting  the  testimony  above  pointed 
out,  the  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 

Let  the  prisoner  remain  in  custody,  until  discharged 
by  due  course  of  law. 


\^ 
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Ex  Parte  HOWARD. 

[APPUCATIOJf  FOR  BAIL   IN  CASE   OF  HOfflCIDE.] 

1.  Indictment  for  homicide  of  dove  by  cruel  treaiment. — Under  au  indictment  for  the 
homicide  of  a  slave  by  cruel  whipping,  beating,  or  other  cruel  or  inhuman 
treatment,  framed  under  section  3296  of  the  Code,  the  prisoner  cannot  be 
convicted  of  a  higher  oflTense  than  murder  in  the  second  degree. 

2.  Siffhl  of  bail. — A  prisoner,  in  custody  under  an  indictment  for  the  homicide 
of  a  slave,  framed  in  reference  to  section  3296  of  the  Code,  is  entitled  to 
bail  as  a  matter  of  right. 

The  petitioner  was  indicted  at  the  fall  term,  1856,  of 
the  circuit  court  of  Macon,  for  the  homicide  of  a  slave, 
alleged  to  have  been  caused  by  cruel  whipping  or  beating. 
At  the  first  term,  his  case  was  continued  by  the  State, 
against  his  objection.  He  afterwards  applied  for  bail,  on 
habeas  corpus,  before  the  Hon.  Robert  Dougherty,  who 
refused  it ;  and  the  evidence  submitted  being  set  out  on 
exceptions  to  the  decision  of  the  judge,  he  now  renews 
his  application  to  this  court. 

Geo.  W.  Gunn,  for  the  petitioner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J. — The  indictment  in  this  case  is  framed  in 
reference  to  section  3296  of  the  Code,  which  declares,  that 
"any  owner,  overseer,  or  other  person  having  the  right  to 
correct  any  slave,  who  causes  the  death  of  such  slave  by 
cruel  whipping,  or  beating,  or  by  any  other  cruel  or 
inhuman  treatment,  or  by  the  use  of  any  instrument  in 
its  nature  calculated  to  produce  death,  though  without 
any  intention  to  kill,  is  guilty  of  murder  in  the  second 
degree,  and  may  be  guilty  of  murder  in  the  first  degree." 

When  the  owner,  or  overseer,  or  other  person  having 
the  right  to  correct  a  slave,  causes  his  death,  by  such 
means,  and  under  such  circumstances,  as  to  make  the 
homicide  murder  in  the  first  degree,  the  indictment  ought 
to  be  an  indictment  for  murder,  framed  according  to  the 
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common  law  or  tlie  Code.  If  the  indictment  is  framed 
under-  section  3296  of  the  Code,  there  cannot  be  a  convic- 
tion under  it  for  murder  in  the  first  degree ;  for  that 
section  prescribes  the  constituents  of  the  offense  specific- 
ally provided  for  in  it,  and  declares  that  particular 
offense  to  be  murder  in  the  second*  degree.  When  the 
indictment  is  framed  in  reference  to  that  section,  the 
defendant  cannot  be  convicted  under  it  for  a  higher  offense 
than  murder  in  the  second  degree,  although  he  may  be 
guilty  of  murder  in  the  first  degree;  and  although  he  might 
have  been  convicted  of  that  offense  under  an  indictment 
for  murder  framed  according  to  the  common  law  or  the 
Code.— Camp  v.  The  State,  27  Ala.  53. 

We  cannot,  upon  the  indictment,  or  upon  the  evidence 
contained  in  the  present  record,  say  that  the  defendant 
can  be  convicted,  or  that  he  ought  to  be  convicted,  of 
murder  in  the  first  degree.  And  therefore,  under  our 
constitution  and  Code,  we  are  compelled  to  hold,  that  he 
is  entitled  to  bail  as  matter  of  right. — Const,  of  Ala.,  art. 
I,  §  17 ;  Code,  §§  3669,  3670 ;  Ex  'parU  Banks,  28  Ala.  89. 

In  consideration  of  the  premises,  it  is  ordered  by  this 
court,  that  the  said  Benjamin  Howard  be  admitted  to 
bail ;  that  the  amount  thereof  be  five  thousand  dollars ; 
and  that  he  be  discharged  out  of  the  custody  of  the  sheriff' 
and  jailor  of  Macon  county,  upon  his  giving  a  written 
undertaking,  signed  by  himself  and  at  least  two  sufficient 
sureties,  agreeing  to  pay  to  the  State  of  Alabama  five 
thousand  dollars,  unless  he,  the  said  Benjamin  Howard, 
appear  at  the  next  term  of  the  circuit  court  of  Macon 
county  in  said  State,  and  from  term  to  term  thereafter 
until  discharged  by  law,  to  answer  the  offense  of  murder 
in  causing  the  death  of  his  slave  Jake,  charged  against 
him  in  an  indictment  now  pending  in  said  circuit  court ; 
the  said  undertaking  to  be  approved  by  the  sheriff  of  said 
county  of  Macon,  who  is  hereby  directed  to  take  bail 
under  this  order. 
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HERGES  vs.  THE  STATE. 

[iNDICTMEXT   FOB  GRAND  LAKCENT.] 

1.  Charge  held  erroneous,  became  invading  province  of  jury. — A  charge  in  these 
words :  "If  the  jury-believed  that  the  defendant  knew  of,  and  was  concerned 
in,  and  aided  in  the  stealing  of  the  copper,  as  set  out  in  the  evidence,  then  they 
might  find  him  guilty,  although  he  was  not  actually  present  at  the  time  of 
the  larceny," — invades  the  province  of  the  jury,  and  is  therefore  erroneous. 

From  the  City  Court  of  Mobile.  ♦ 

Tried  before  the  Hon.  Alex.  McKinstry. 

The  prisoner  was  indicted  for  the  larceny  of  "four 
hundred  pounds  of  copper,  the  property  of  William  P. 
Hammond,"  and  was  convicted  under  the  charge  of  the. 
court.  The  evidence  in  the  case  was,  in  substance,  as 
follows :  A  quantity  of  copper  was  cut,  by  night,  from  the 
gutter  of  a  warehouse  belonging  to  said  Hammond,  and 
was  piled  up  in  a  shed.  A  few  nights  afterwards,  a  person 
was  seen  in  the  yard  of  the  warehouse,  with  a  wagon  filled 
with  the  copper ;  but,  on  being  discovered,  he  ran  off,  and 
escaped.  The  wagon  was  proved  to  belong  to  the  defend- 
ant. The  charge  of  the  court  on  this  state  of  facts,  which 
is  assigned  as  error,  is  set  out  in  the  opinion. 

0.  S.  Jewett,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra.    ' 

STO!NE,  J. — There  is  one  portion  of  the  charge  given 
by  the  court,  at  the  instance  of  the  solicitor,  upon  which 
the  judgment  of  conviction  must  be  reversed.  The  charge 
is  in  these  words :  "If  the  jury  believed  that  the  defendant 
knew  of,  and  was  concerned  in,  and  aided  in  the  stealing 
of  the  copper,  as  set  out  in  the  evidence,  then  they  might 
find  him  guilty,  although  he  was  not  actually  present  at 
the  time  of  the  larceny."  The  erroneous  portion  of  tlie 
■charge  we  have  italicized.  These  are  words  of  reference, 
and  refer  to  the  evidence  as  sustaining  the  facts  supposed 
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in  the  preceding  part  of  tlie  cliarge.  They  assume 
that  the  evidence  in  the  case  "sets  out"  some  one  or  all 
of  the  facts  hypotheticated  in  the  charge.  If  held  to  refer 
to  the  words  immediately  preceding  them,  they  assume 
that  "the  stealing  of  the  copper"  was  one  ot  the  facts  "set 
out"  in  the  evidence;  and  if  held  to  refer  to  all  the 
preceding  part  of  the  charge,  they  assume  not  only  "the 
stealing  of  the  copper,"  but  the  additional  facts,  that  the 
prisoner  "knew  of,  and  was  concerned  in,  and  aided  in 
the  stealing."  Under  either  construction,  the  charge  is 
alike  erroneous.  Each  of  these  questions  should  have 
been  left  to  the  jury.* — Thompson  v.  The  State,  at  the 
present  term,  and  authorities  there  cited.  We  do  not 
know  that  this  question  was  considered  in  this  view 
by  the  court  below ;  but  we  have  not  felt  at  liberty  to 
overlook  it. 

We  have  found  no  other  error  in  the  record. 

The  judgment  of  the  city  court  is  reversed,  and  the 
cause  remanded. 


EASTERLING  vs.  THE  STATE. 

[indictment  for  retaiung.] 

.  Selling  liquor  drunk  on  the  premises. — The  statutory  prohibition  against  selling 
spirituous  liquors  "in  any  quantity,  If  the  same  is  drunk  on  or  about  the 
premises,"  embraces  places  over  which  the  seller  has  no  legal  right  to  exer- 
cise authority  or  control,  but  which  are  so  near  to  his  premises,  and  so 
situated  in  relation  thereto,  that  they  are  within  the  mischief  intended  to 
be  remedied  ;  but,  where  the  liquor  is  taken  by  the  purchaser,  in  the  quart 
measure  of  the  seller,  to  a  place  on  the  opposite  side  of  the  street,  out  of 
view  of  the  seller's  house,  about  fifty  feet  distant  therefrom,  and  in  front  of 
another  store,  and  is  there  drunk,  the  court  cannot  assume,  as  a  legal  con- 
clusion, that  such  place  is  within  the  statute. 

.  Charge  invading  province  of  jury. — Although  the  court,  in  instructing  the 
jury,  may  state  legal  presumptions,  it  cannot  draw  an  inference  of  fact. 
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From  the  Circuit  Court  of  Wilcox, 
Tried  before  the  Hon.  Robert  Dougherty. 

The  indictment  in  this  case  was  in  the  form  prescribed 
by  the  Code.  The  evidence  is  thus  set  out  in  the  bill  of 
exceptions.  "It  was  proved  that  the  defendant,  within 
twelve  months  before  the  finding  of  the  indictment,  sold 
a  quart  of  brandy  peaches,  with  the  liquor  in  which. they 
had  been  preserved,  to  a  gentleman  who  took  them  off, 
in  the  defendant's  quart  measure,  and  carried  them  around 
in  front  of  a  store  which  stood  on  the  opposite  side  of  the 
street  from  defendant's,  and  which  faced  fi-om  defendant's 
house ;  that  said  purchaser  there  placed  the  liquor,  &c., 
on  an  empty  goods-box,  and  brought  out  three  tumblers 
from  said  store,  and  he,  with  two  other  persons,  one  of  whom 
was  a  clerk  in  said  store,  there  ate  the  peaches,  and  drank 
the  liquor ;  that  said  goods-box  was  not  in  view  of  defend-* 
ant's  house ;  that  the  street  separating  the  two  houses 
was  from  20  to  30  feet  wide ;  that  the  quart  measiHre  was 
returned  to  the  defendant,  after  the  peaches  and  liquor 
had  been  drunk;  that  the  liquor  was  weak  and  sweet,  and 
witness  believed  it  had  whiskey  in  it.  It  was  also  shown, 
that  the  defendant,  when  he  sold  the  liquor,  told  the 
purchaser  that  he  did  not  know  the  law,  and  was  unwilling 
to  violate  it,  and  that  the  liquor  must  not  be  drunk  on 
Ids  premises ;  and  that  the  purchaser  told  him  he  would 
not." 

On  this  evidence,  the  court  charged  the  jury,  "that  if 
they  believed  from  the  evidence  that  the  defendant  had 
reasonable  grounds  to  believe  that  the  liquor  would  be 
drunk  about  his  premises,  and  that  it  was  drunk  before 
said  store,  then  he  was  guilty,  if  he  suffered  it  to  be  drunk 
there,  or  did  not  in  fact  object  to  it;"  to  which  charge  the 
-defendant  excepted. 

D.  W.  Baine  and  F.  K.  Beck,  for  appellant. 
M.  A.  Baldwin,  Attorney-Geneml,  contra. 

RICE,  C.  J.— The  statute  of  force   in   1847  and  1848, 
which  prohibited  the  retailing  of  spirituous  liquors  except 
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by  licensed  persons,  permitted  merchants  and  shop- 
keepers to  sell  by  the  quart,  if  the  liquor  was  not  drank 
in  their  stores,  or  on  the  premises  where  they  resided  or 
had  their  stores.  In  1847,  in  Swan  v.  The  State,  11  Ala. 
594,  this  court  held,  that  the  term  "premises,"  as  used  in 
that  statute,  meant  "something  over  which  an  individual 
has  control,  either  by  actual  possession,  or  by  claiming  and 
exercising  the  right  to  prevent  the  occupation  by  others." 
In  1848,  in  Downman  v.  The  State,  14  Ala.  242,  this  court 
manifested  its  dissatisfaction  with  that  defi.nj.tion  of  the 
term^  by  giving  to  it  a  materially  diiierent  definition,  and 
holding  that  it  meant  "some  place  over  which  the 
shop-keeper  has  the  legal  right  to  exercise  authority  and 
control." 

Some  four  years  after  these  decisions  had  been  made, 
the  Code  was  framed  and  adopted.  The  presumption 
must  be  indulged,  that  its  framers  knew  of  those  decisions. 
With  that  knowledge,  they  inserted  in  the  Code  a  section, 
to-wit,  •  section  1058,  which  declares  it  unlawful  for  any 
person,  without  a  license,  to  sell  vinous  or  spirituous  liquor, 
in  any  quantity,  "if  the  same  is  drank  on  or  about  the 
premises."  Looking  at  the  former  law,  the  decisions 
made  under  it,  and  the  introduction  into  section  1058  of 
the  Code  of  the  phrase  ^'abouf  the  premises,  which  was 
not  in  the  former  law,  we  think  it  clear  that  the  term 
premises  was  used  in  that  section  in  the  sense  given  to  it 
in  the  decision  last  above  cited — the  decision  latest  in 
point  of  time.  The  plain  object  of  that  section  was,  to 
prevent  the  drinking  of  any  vinous  or  spirituous  liquor, 
sold  by  an  unlicensed  person,  on  or  about  his  premises. 
The  phrase,  "about  the  premises,"  was  used  to  embrace 
places  over  which  the  unlicensed  seller  of  such  liquor  had 
no  legal  right  to  exercise  authority  or  control,  but  which 
were  yet  so  near  to  his  premises,  and  so  situated  in  rela- 
tion thereto,  that  to  permit  the  liquor  sold  by  him  to  be 
drank  at  them  would  produce  the  very  evil  in  kind,  though 
not  in  degree,  which  the  prohibition  against  drinking  it  on 
his  premises  was  intended  to  prevent. 

But,  where  the  premises  of  the  unlicensed  seller  of  such 
liauor  are  on  one  side  of  a  public  street  twenty  or  thirty  feet 
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wide,  and  the  buyer  takes  it  in  the  quart  measure  of  the 
seller,  to  the  front  of  the  store  of  another  on  the  opposite 
side  of  the  street,  and  out  of  the  view  of  the  seller's  house, 
and  about  fifty  feet  therefrom,  it  is  not  a  conclusion  of  law 
from  these  facts,  without  more,  that  the  place  where  the 
liquor  was  drank  was  either  the  premises  of  the  seller,  or 
about  his  premises,  within  the  meaning  of  section  1058  of 
the  Code. 

As  that  place  did  not  appear  to  be  "on  the  premises"  of 
the  seller,  and  as  the  facts  proved,  independent  of  infei^ences 
which  the  jury  might  have  been  authorized  to  draw  from  the 
evidence,  did  not,  in  legal  contemplation,  establish  the 
proposition  that  the  place  was  ^^about  the  premises"  of  the 
seller, — it  was  error  in  the  court  to  pronounce,  as  matter 
of  law,  that  upon  the  facts  proved  the  defendant  was 
guilty.  On  a  trial  by  jury  in  a  criminal  case,  the  court 
may  announce  presumptions  of  law  in  its  charge  to  the 
jury,  but  it  cannot  make  out  the  guilt  of  the  defendant  by 
drawing  an  inference  of  fact.  In  such  case,  it  is  the  ex- 
clusive province  of  the  jury  to  draw  such  inference. 

For  the  error  in  the  charge  above  pointed  out,  the 
judgment  is  reversed,  and  the  cause  remanded. 


Ex  Parte  MAHONE. 

[application  fob  mandamus  to  compel  hearing  on  habeas  corpus.] 

.  Right  to  be  heard  cm  habeas  corpus. — A  prisoner,  in  custody  under  a  warrant 
of  commitment  from  a  magistrate,  before  indictment  found,  b as  a  right, 
when  brought  on  habeas  corpus  before  a  proper  officer,  to  demand  that  such 
oflBcer  shall  hear  and  decide  on  all  the  evidence  which  he  oflFers  touching 
his  guilt. 

.  Mandamus  lies  to  enforce  this  right  — If  a  judicial  ofiBcer,  before  whom  a  prisoner 
is  brought  on  habeas  corpus,  improperly  refuses  to  hear  and  decide  on  the 
evidence  adduced  touching  his  guilt,  mandamus  lies  to  compel  a  hearing. 

The  petitioner,   being  confined  in  the  county  jail  of 
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Macon,  under  the  warrant  of  a  magistrate,  to  answer  an 
indictment  for  perjury  to  be  preferred  against  him,  was 
brought  on  habeas  corpus  before  the  Hon.  Robert  Dough- 
erty, who  refused  to  hear  the  evidence  offered  touching 
the  question  of  his  guilt  or  innocence,  on  the  ground  that 
he  was  regularly  committed,  after  preliminary  examination, 
by  an  officer  having  jurisdiction  of  the  case.  The  prisoner 
excepted  to  this  decision,  and  he  now  makes  application 
for  a  mandamus  from  this  court,  to  compel  said  judge  to 
hear  and  determine  the  evidence  respecting  the  charge 
preferred  against  him. 

Wm.  p.  Chilton,  and  Geo.  W.  G-unn,  for  the  motion. 
M.  A.  Baldwin,  Attorney-General,  contra.  . 

STONE,  J. — We  think  a  prisoner,  who  is  in  custody 
simply  on  a  warrant  of  commitment,  issued  after  prelim- 
inary examination,  and  before  any  indictment  has  been 
found,  can,  when  brought  on  habeas  corpus  before  a  proper 
officer,  claim  as  a  matter  of  right  that  such  officer  shall 
hear  and  pass  on  all  legal  evidence  which  he  offers, 
touching  the  question  of  his  guilt.  If,  on  such  examina- 
tion, "it  appear  that  no  offense  has  been  committed,  or 
that  there  is  no  probable  cause  for  charging  the  defendant 
therewith,"  the  prisoner  must  be  discharged.  "If  it  appear 
that  an  offense  has  been  committed,  and  there  is  probable 
cause  to  believe  the  defendant  is  guilty  thereof,"  the 
defendant  must  be  bailed  or  committed  as  the  law  directs. 
Code,  §§  3405-6. 

In  determining,  as  stated  above,  that  prisoners  can 
claim  as  a  matter  of  right  to  have  their  witnesses  heard,  we 
think  we  are  giving  effect  to  the  following  provisions  of 
the  Code :  §§  3T40,  \  3;  3744,  ^  4;  3722,  3723,  3732,  3733, 
3734,  3746. 

We  do  not,  in  thus  laying  down  the  rule,  intend  to 
declare  that  there  are  not  other  cases  in  which  witnesses 
should  be  heard.  They  are  always  heard,  if  offered,  on 
applications  for  bail ;  and  there  are  doubtless  other  cases 
of  controverted  fact,  where  such  practice  would  be  proper. 

^Neither  is  it  our  purpose  to  assert  the  doctrine,  that  by 
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the  writ  of  mandamus  we  can  control  the  judgment  of  the 
primary  court,  on  the  evidence  in  the  cause.  "We  exliaust 
our  power  when  we  require  the  evidence  to  be  heard  and 
considered. — The  State  v.  Bowen,  6  Ala.  511 ;  Common- 
wealth V.  Judges,  3  Binney,  273 ;  Commonwealth  v. 
Cochran,  6  Binney,  456 ;  Hull  v.  Supervisors  of  Oneida, 
19  Johns.  259. 

A  rule  is  ordered  to  the  Hon.  Robert  Dougherty,  judge 
of  the  9th  judicial  circuit,  requiring  him  to  show  cause 
why  a  peremptory  mandamus  shall  not  issue  against  him, 
as  prayed  for,  provided  the  relator  is  in  custody,  as 
stated  in  his  application  for  the  writ  of  habeas  corpus. 


Ex  Parte  MORGAN". 


[application  for  mandamus  to  compel  dismissal   op  suit  for  wast  of 

SECURITY  for  COSTS.] 

1.  Sufficiency  of  bond  for  costi. — Iq  a  suit  commenced  by  a  corporation,  a  bond 
for  costs,  in  the  penal  sum  of  two  hundred  dollars,  conditioned  for  the  pay- 
ment of  such  costs  "as  may  be  adjudged  against  the  plaintiff,"  is  not  a 
compliance  with  the  requisitions  of  the  statute.    Code,  §  2398. 

2.  Mandamus  lies  where  security  for  costs  is  erroneously  held  sufficient. — On  motion 
to  dismiss  a  suit,  instituted  by  a  corporation,  for  want  of  security  for  costs, 
if  the  circuit  court  erroneously  holds  the  security  sufficient,  mandamus  lies 
upon  its  decision. 

3.  Practice  in  case  of  insufficient  security. — Whether,  in  case  such  plaintiff  gives 
insufficient  or  defective  security  for  costs,  his  suit  should  be  dismissed,  or  he 
should  be  allowed  to  substitute  new  security,  quaere?  (Rice,  C.  J.,  and 
Stone,  J.,  differing  in  opinion ;  Walker,  J.,  not  sitting.) 

Application  for  a  mandamus  to  the  circuit  court  of 
Talladega,  Hon.  E.  W.  Pettus  presiding,  to  compel  the 
dismissal  of  a  suit  instituted  by  the  "Montgomery  Iron 
Works,"  a  domestic  corporation,  against  the  petitioner, 
without  first  giving  security  for  the  costs,  as  required  by 
section  2398  of  the  Code.  The  circuit  court  refused  to 
dismiss  the   suit,  on  motion,    because  it  appeared  that 
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the  plaintiff  had  lodged  with  the  clerk,  as  security  for  the 
costs,  a  bond  in  the  penal  sum  of  two  hundred  dollars, 
conditioned  for  the  payment  of  such  costs  "as  may  be 
adjudged  against  the  plaintiff" ;  and  this  application  is 
predicated  on  its  decision. 

Morgan  &  Martin,  and  W.  P.  Chilton,  for  the  motion. 
"White  &  Parsons,  and  John  White,  contra. 

STOi^E,  J. — The  bond  for  costs  in  this  case  is  defective, 
and  should  have  been  so  held  by  the  presiding  judge.  The 
defect  is  two-fold — first,  in  limiting  the  liability  to  the 
sum  of  two  hundred  dollars,  when  the  costs  may  trans- 
scend  that  amount ;  second,  in  securing  only  such  costs 
as  "may  be  adjudged  against  the  plaintiff,"  instead  of  the 
costs,  as  provided  by  the  Code,  §  2398. 

The  rule  to  show  cause  why  a  mandamus  shall  not  issue 
must  be  awarded. — Ux  parte  Cole,  28  Ala.  50  ;  JEx  parte 
Eobbins,  29  Ala.  71. 

Chief- Justice  Rice  and  myself  are  not  able  to  agree  on 
the  measure  of  relief  to  which  the  relator  is  entitled.  He 
thinks  that,  when  the  security  given  before  suit  does  not 
substantially  comply  with  the  requirements  of  the  statute, 
the  suit  must  in  all  cases  be  dismissed  absolutely,  on 
motion  of  the  defendant.  In  support  of  his  views,  he 
cites  Ala.  &  Tenn.  Rivers  Railroad  Co.  v.  Harris,  25  Ala. 
232;  Ex  parte  Robbins,  29  Ala.  71 ;  Sheppard  &  Gordon  v. 
Spriggs,  at  the  present  term. 

I  agree  with  him,  that  when  a  non-resident  plaintiff,  or 
a  corporation,  commences  suit  without  giving  security 
for  the  costs,  either  formal  or  informal,  we  have  no 
discretion  but  to  enforce  the  plain  letter  of  the  statute. 
In  such  case,  the  party  has  commenced  suit  without  giving 
security  for  costs,  and  we  have  no  right  to  declare  it 
inoperative. — Code,  §§  2396-8.  When,  however,  security 
for  costs  has  been  given,  although  imperfect,  it  cannot  be 
said  that  the  plaintiff  has  failed  to  give  security,  and  hence 
the  case  is  not  within  the  provisions  of  the  mandate  ot 
the  law,  which  declares  that  such  suit  must  bQ  dismissed. 

I  think  it  may  be  safely  asserted,  that  our  judicial  policy 
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has  uniformly  been,  while  proceedings  are  in  fieri,  not  to 
regard  accidental  errors  and  omissions,  which  the  party  is 
able  and  willing  to  correct,  as  fatal  to  his  suit.  I  am  not 
willing  to  believe  that  the  legislature,  in  adopting  the 
Code,  intended  to  overturn  the  liberal  conservatism  in 
regard  to  amendments,  which  had  theretofore  prevailed. 
On  the  contrary,  in  many  respects,  they  provided  remedies 
for  imperfections  which  had  before  been  adjudged  fatal. 
While  I  bow  submissively  to  the  expressed  will  of  the 
legislature,  I  cannot  obtain  my  consent  to  enlarge  the- 
dominion  of  technicality  by  implication,  and  thus  defeat 
or  obstruct  the  speedy  administration  of  the  law. 

Under  the  law  as  it  existed  before  the  Code,  plaintiffs 
in  attachment  were  required  to  give  bonds,  with  certain 
conditions;  and  the  statute  expressly  declared,  that  every 
attachment  issued  without  bond  *  *  as  aforesaid,  should 
be  abated  on  the  plea  of  the  defendant. — Clay's  Digest, 
54-5,  §  3.  Language  more  explicit  and  mandatory  than 
this,  cannot  well  be  conceived.  Yet  it  was  early  settled, 
and  uniformly  held,  that  when  the  plaintiff's  bond  was 
defective,  he  should  be  permitted  in  the  court  below  to 
substitute   a  new  and  legal    bond. — Conklin  v.  Harris, 

5  Ala.  213 ;  Fleming  v.  Burge,  6  Ala.  373 ;  Burt  v.  Parish, 
9  Ala.  211 ;  Lowiy  v.  Stowe,  7  Porter,  483 ;  Jones  v.  Pope, 

6  Ala.  154 ;  Pearson  v.  Gayle,  11  Ala.  278. 

So,  on  appeals  from  judgments  of  justices  of  the  peace, 
the  rule  was  the  same. — Jenkins  v.  Cauley,  1  Stew.  61 ; 
Carter  v.  Pickard,  11  Ala.  673. 

My  own  opinion  is,  that  when  the  judge  below  declares 
the  bond  insufficient,  it  is  his  duty  to  allow  the  plaintiff 
to  substitute  a  new  and  sufficient  one  ;  and  on  his  failure 
to  do  so,  to  dismiss  the  cause.  The  difference  between 
this  case  and  Sheppard  &  Gordon  v.  Spriggs,  at  the  present 
term,  is,  that  in  that  case  no  attempt  had  been  made  to 
give  the  security  for  costs  which  the  statute  requires.  There 
was,  therefore,  in  that  case,  nothing  to  amend. 

It  is  not  my  purpose  to  declare  that  the  same  practice 
should  prevail  in  appeals  to  this  court.  Obvious  reasons 
exist,  to  require  a  different  rule.     The  officer  granting  the 
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appeal  is  not  a  ministerial  officer  of  this  court,  and  hence 
he  is  not  directly  under  our  control. 

The  result  of  this  difference  of  opinion  between  the 
chief-justice  and  myself,  is,  that  no  direction  is  given  to 
the  judge  of  the  primary  court,  on  the  question  whether 
he  shall  accept  a  new  and  sufficient  bond  for  costs,  pro- 
vided the  same  is  tendered.  We  agree  that  the  present 
bond  is  insufficient,  and  direct  the  primary  court  to  show 
cause  why  it  should  not  be  so  declared. 

Walker,  J.,  not  sitting. 


LEWIS  (a  slave)  vs.  THE  STATE. 

[indictment  for  rape.] 

1.  What  constitutes  rape. — Force,  actual  or  constructive,  is  a  necessary  ingre- 
dient in  the  crime  of  rape  :  sexual  commerce  with  a  female,  with  her  consent, 
does  not  constitute  the  offense,  although  her  consent  was  procured  by  a 
fraudulent  personation  ol  her  husband. 

2.  Variance. — Proof  of  a  rape  will  sustain  an  indictment  for  an  attempt  to  com- 
mit a  rape. 

From  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Robert  Dougherty^  _ 

The  indictment  in  this  case  chiarged,  that  the  prisoner, 
who  was  a  slave,  "did  forcibly  ravish,  or  attempt  forcibly 
to  ravish,  Letitia  Boltze,  a  white  female."  The  prose- 
cutrix testified,  in  substance,  that  after  she  had  gone  to 
bed,  on  the  night  of  the  alleged  assault,  she  was  awakened 
by  some  one  rubbing  his  face  against  hers ;  that  the 
person  then  had  one  leg  over  her,  with  his  right  arm 
across  her  breast,  and  her  clothes  raised  above  her  knees ; 
that  she  at  first  supposed  it  was  her  husband,  who  usually 
came  to  bed  after  she  had  fallen  asleep ;  that  she  spoke  to 
him,  and,  receiving  no  answer,  put  her  hand  on  his  hand, 
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when  she  discovered  that  it  was  a  negro ;  that  she  then 
ordered  him  to  "clear  out,"  and  the  negro  got  up  ;  that  on 
her  calling  out  to  her  uncle,  who  was  sleeping  in  an  ad- 
'  joining  room,  the  negro  said,  "hush,"  and  ran  out  of  the 
room ;  that  she  recognized  the  prisoner  from  his  voice. 
The  evidence  also  showed,  that  the  prisoner  was  well 
acquainted  with  the  premises,  the  situation  of  the  several 
rooms  in  the  house,  and  the  fact  that  persons  were"  sleep- 
ing in  an  adjoining  room.  It  further  appeared,  that  the 
prosecutrix  had  made  contradictory  statements  about  the 
matter ;  at  one  time  admitting  that  the  prisoner  had  had 
actual  connection  with  her,  and  at  another  time  saying 
that  she  did  not  know  whether  he  had  or  not. 

The  prisoner  requested  the  following  charges : 

"1.  That  in  order  to  find  the  prisoner  guilty  of  an  assault 
with  intent  to  commit  a  rape,  the  jury  must  he  satisfied 
that,  when  he  laid  hold  of  Mrs.  Boltze,  he  not  only  desired 
to  gratify  his  passions  on  her,  but  intended  to  do  so  at  all 
events,  notwithstanding  any  resistance  on  her  part. 

"2.  That  if  the  jury  believe  it  was  the  prisoner's  inten- 
tion, when  he  entered  Mrs.  Boltze's  room,  to  accomplish 
his  purpose  by  fraud  or  surprise,  intending  to  represent 
her  husband,  without  using  force,  it  is  not  an  assault  Math 
intent  to  commit  a  rape^  because  one  of  the  essential  in- 
gredients of  that  offense  is  wanting. 

"3.  That  if  the  jury  believe  from  the  evidence  that  the 
prisoner  at  first  used  force,  but  desisted  on  resistance 
being  made,  and  not  because  of  an  interruptioii,  it  could 
not  be  said  that  it  was  his  intention  to  commit  a  rape,  and 
therefore  they  cannot  find  him  guilty. 

"4.  That  if  the  jury  believe  from  the  evidence  that 
the  prisoner  had  actual  connection  with  Mrs.  Boltze,  they 
cannot  find  him  guilty  of  an  attempt  to  commit  a  rape." 

The  refusal  of  these  several  charges,  which  was  duly 
excepted  to,  presents  the  matters  now  assigned  as  error. 

George  P.  Blevins  and  John  T.  Morgan,  for  the 
prisoner. 

M.  A.  Baldwin,  Attorney-General,  with  whom  was 
George  W.  Gayle,  contra. 
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STOXE,  J. — It  is  settled  by  a  cliain  of  adjudication,  too 
long  and  unbroken  to  be  now  shaken,  tliat  force  is  a 
necessary  ingredient  in  the  crime  of  rape. — Bisliop  on 
Crim.  Law,  §  411.  The  only  relaxation  of  this  rule  is,  that 
this  force  may  be  constructive.  Under  this  relaxation,  it 
has  been  held,  that  where  the  female  was  an  idiot,  or  had 
been  rendered  insensible  by  the  use  of  drugs  or  intoxicating 
drinks,  and,  in  one  case,  where  she  was  under  the  age  of 
ten  years,  she  was  incapable  of  consenting,  and  the  law 
implied  force. — Rex  v.  Ryan,  2  Cox's  C,  C,  115 ;  Com- 
monwealth V.  Fields,  4  Leigh,  648 ;  The  State  v.  Shepard, 
7  Conn.  54 ;  Regina  v.  Camplin,  1.  Car.  &  Kir.  746 ; 
Bishop's  Cr..Law,  §  343. 

But,  when  the  cohabitation  is,  in  fact,  consentive, 
although  that  consent  was  procured  by  fraudulent  person- 
ation of  the  female's  husband,  there  is  neither  actual  nor 
constructive  force,  and  such  act  does  not  amount  to  the 
crime  of  rape. — Rex.  v.  Jackson,  1  Russ.  &  Ryan  C.  C. 
486 ;  Regina  v.  Clarke,  6  Cox's  C.  C.  412 ;  Leading 
Criminal  Cases,  232-3;  29  Eng.  Law  &Eq.  542. 

On  principle,  a  defendailt  cannot  be  convicted  of  an 
attempt  to  commit  the  crime  of  rape,  unless  he  actually 
attempted  to  cohabit  with  a  female  by  force,  and  against 
her  consent.  There  was,  in  this  case,  at  least  some 
evidence  tending  to  show  that  the  act  of  the  prisoner  was 
an  attempt  to  accomplish  his  object  by  fraudulent  person- 
ation of  the  husband;  and  it  was  the  right  of  the  prisoner 
to  have  it  passed  on  by  the  jury.  The  charge  numbered 
two  in  the  series,  ought  to  be  given. — ^Bob  v.  The  State, 
29  Ala.  20. 

Tho  other  charges  were  rightly  refused,  because  the 
first  and  third  assume  a  higher  grade  of  force  than  the 
law  requires.  The  fourth  loses  sight  of  the  plain  fact,  that 
in  every  actual  rape,  there  is  necessarily  involved  an 
attempt  to  commit  the  crime.  Each,  when  committed  by 
a  slave  on  a  white  female,  is  punished  with  the  same 
severity,  and  the  doctrine  of  merger  does  not  apply. — See 
Bob's  case,  supra. 

The  arraignment  in  this  case  was  sufficiently  certain ;  it 
substantially  identifies  this  case.     Ah  imperfect  marginal 
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note  speaks  of  a  nolle  prosequi  of  the  first  count.  We  do 
not  feel  called  on  to  respond  to  it. 

The  result  of  what  we  have  said  is,  that  the  judgment 
of  the  circuit  court  is  reversed,  and  the  cause  remanded. 

We  depart  from  our  usual  course,  for  the  purpose  of 
inviting  the  attention  of  the  legislature  to  this  subject. 
Under  our  penal  laws,  one  who  obtains  the  goods  of 
another  under  false  and  fraudulent  pretenses,  is  held 
guilty  in  the  same  degree  as  if  he  had  feloniously  stolen 
them.  He  who  contaminates  female  purity  under  like 
fraudulent  pretenses,  goes  un whipped  of  justice. 

Let  the  prisoner  remain  in  custody  until  discharged  by 
due  course  of  law.    . 


■    ,         .  DILL  vs.  RATHER. 

[action  against  subeties  on  official  bond  of  registrar  in  chancket.] 

1.  Variance. — The  complaint  alleged,  that  a  registrar  in  chancery,  whose  sure- 
ties were  sought  to  be  charged  for  his  default,  sold  certain  property  under 
an  order  of  the  chancellor,  and  collected  the  greater  portion  of  the  proceeds; 
that  his  report  of  the  sale,  showing  these  facts,  was  conflrmed  by  the  chan- 
cellor, and  he  was  ordered  to  loan  out  "the  money  in  his  hands'' ;  that  he 
afterwards  collected  and  retained,  "as  such  registrar,"  the  balance  of  the 
proceeds  of  sale;  and  that  he  subsequently  collected  the  money  loaned  out, 
and  failed  to  pay  over  or  account  for  it.  The  proof  was,  that  he  failed  to 
pay  over  or  account  for  the  balance  of  the  proceeds  of  sale,  collected  by 
him  after  he  had  been  ordered  to  loan  out  the  funds  in  his  hands.  .HeW, 
that  the  Tariance  was  fatal. 

Appeal  from  the  Circuit  Court  of  Morgan. 
Tried  before  the  Hon.  John  E.  Moore. 

The  material  facts  of  the  case  are  stated  in  the  opinion 
of  the  court. 

R.  C.  Brickell,  and  James  Robinson,  for  appellant. 
L.  P.  Walker,  and  D.  P.  Lewis,  contra. 
5 
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RICE,  C.  J. — This  is  an  action  against  the  sureties  of  a 
registrar  of  the  chancery  court  of  Morgan  county.  The 
action  was  commenced  in  April,  1855,  and  is  upon  the 
official  bond,  which,  with  its  condition,  is  set  forth,  in 
substance,  in  the  complaint.  After  setting  forth  the  bond 
and  condition,  the  complaint  states,  that  the  said  chancery 
court,  at  its  June  term,  1845,  made  an  order  requiring  the 
said  registrar  to  sell  certain  property  involved  in  a  certain 
suit  therein  pending,  and  to  hold  the  proceeds  of  the  sale 
subject  to  its  order;  that  at  its  June  term,  1846,  the 
registrar  reported  that,  pursuant  to  the  order  made  at  its 
June  term,  1845,  he  had  sold  the  property  aforesaid,  that 
the  aggregate  sum  of  the  sale  was  f  4,476  48|-100,  of 
which  he  had  collected  |3,463  24-100 ;  that  the  said  re- 
port was  confirmed,  and  the  registrar  ordered  to  loan  out  the 
money  in  his  hands  until  the  next  succeeding  term ;  that 
the  registrar  afterwards  collected,  and  retained  in  his  hands, 
^^as  such  registrar,"  $1,013  24-100,  the  balance  of  the  proceeds 
of  the  sale,  and  in  April,  1849,  ceased  to  be  registrar ;  that 
at  the  June  term,  1854,  and  whilst  said  suit  was  still 
pending,  the  said  court  appointed  the  plaintiff  receiver 
therein,  and  empowered  him  to  collect  all  moneys  and  debts 
due  and  belonging  to  the  funds  in  said  suit. 

Before  stating  the  remaining  sentence  of  the  complaint, 
we  stop  for  the  purpose  of  calling  attention  to  the  fact, 
that  there  is  nothing  in  these  statements  of  the  complaint 
which  are  hereinabove  referred  to,  which  amounts  to  an 
assignment  of  a  breach  of  the  condition  of  the  bond,  or 
shows  a  right  in  the  plaintiff  to  recover.  The  statements 
as  to  the  $1,013  24-100  do  not  show  any  such  right, 
because,  although  they  show  that  the  registrar  did  collect 
it  and  retain  it  for  a  time,  yet  they  also  show  that  his 
retention  of  it  was  "as  such  registrar,''  and  that  he  ceased 
to  be  registrar  in  1849 ;  and  there  is  no  averment  that  he 
retained  it  a  single  day  after  he  ceased  to  be  registrar,  or  that 
he  failed  to  pay  or  account  for  it  properly  after  he  ceased 
to  be  registrar.  We  also  call  attention  to  the  fact,  that  the 
statements  of  the  complaint,  hereinabove  set  forth  in  sub- 
stance, divide  the  proceeds  of  the  sale  of  the  property  into 
two  parts,  each  of  which  is  particularly  described.     One 
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of  these  parts  is  described  as  having  been  collected  by  the 
registrar  before  the  June  term,  1846,  of  the  chancery 
court,  and  as  having  been  so  reported ,  at  that  term,  and 
as  having  at  that  term  been  ordered  by  the  court  to  be 
loaned  out  by  the  registrar.  The  other  part  is  described 
as  the  "balance  of  the  proceeds  of  the  sale,"  and  as  having 
been  afterwards  collected  and  retained  by  him  '■'■as  such 
registrar,'"  coupled  with  the  statement  that  he  ceased  to  be 
registrar  in  April,  1849 ;  but  there  is  no  statement  show- 
ing that  this  last  mentioned  part  ever  was  loaned  by  the 
registrar,  or  that  he  was  ever  ordered  to  loan  it. 

ISTow,  bearing  in  mind  the  description  of  the  two  distinct 
parts  of  the  proceeds  of  the  sale,  contained  in  that  part  of 
the  complaint  hereinabove  referred  to,  and  taking  that 
•description  in  connection  with  the  last  sentence  of  the 
complaint,  we  can  readily  perceive  that  there  ds  but  one 
breach  assigned  in  the  complaint,  and  can  easily  under- 
stand what  .that  breach  is.  That  sentence  is  in  the 
following  w^ords:  "And  plaintiff  says,  said  James  B. 
Oraham,  as  registrar  aforesaid,  received  of  the  proceeds  of 
eaid  sale,  and  loaned,  a  large  sum  of  money,  to-wit,  the 
sum  of  five  thousand  dollars,  which  was  afterwards  collected 
by  him  as  such  registrar,  which  he  failed  to  pay  over  to 
his  successor  in  ofiice,  or  otherwise  account  for,  to  the 
damage  of  the  plaintiff  as  stated  above." 

It  is  clear  that  the  breach  assigned  does  not  embrace 
both  parts  of  the  proceeds  of  the  sale,  to-wit,  the  part 
which  the  registrar  had  in  the  first  instance,  and  before 
the  June  term,  1846,  received,  and  afterwards  loaned  and 
subsequently  collected,  and  the  part  which  the  complaint 
shows  he  did  not  collect  until  after  the  June  term,  1846, 
and  did  not  loan  at  any  time.  Which  of  these  parts  does 
the  breach  cover  ?  Evidently  the  former,  that  is,  the  part 
which  had  been  received  by  the  registrar,  and  then  loaned, 
and  afterwards  collected.  A  recoveiy  by  the  plaintiff 
under  the  complaint  in  this  case  would  not  bar  a  recovery 
in  a  subsequent  suit  for  the  other  part,  to-wit,  the  part 
which  he  collected  after  the  June  term,  1846,  and  never 
loaned;  and  therefore  ought  not  to  be  allowed  upon 
evidence  showing,  at  most,  only  a  failure  of  the  registrar 
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to  pay  over  to  his  successor,  or  otherwise  account  for,  the 
part  which  he  collected  after  the  June  temi,  1846,  and 
never  loaned.  Upon  this  ground,  if  upon  no  other,  the 
charg-e  of  the  court  is  defensible.  For  the  evidence  ad- 
duced  on  the  trial  showed  no  more  than  a  failure  of  the 
registrar  to  pay  over  or  account  for  four  hundred  doUara 
of  the  proceeds  of  said  sale,  which,  he  did  not  collect  until 
after  the  June  term,  1846,  and  which  he  never  loaned,  and 
was  never  ordered  to  loan. 

If  the  words  "and  loaned,"  which  occur  in  the  last 
seiitence  of  the  complaint,  had  been  left  out  of  it,  there 
would  have  been  no  variance  between  the  allegations  and 
proof.  But  those  words,  as  used  in  that  sentence,  are 
descriptive  of  the  identity  of  that  which  is  legally  essential 
to  the  claim,  and  cannot  therefore  be  rejected.  It  may 
be  true,  that  the  plaintiff  has  by  the  use  of  these  words 
described  his  claim  with  unnecessary  particularity.  But 
he  selected  his  own  terms  in  order  to-  express  the 
nature  and  extent  of  his  claim,  and  he  cannot  complain 
that  he  is  limited  by  them.  He  must  submit  to  that 
established  rule  of  law,  which  declares  that  a  plaintiff  or 
prosecutor  shall  in  no  case  be  allowed  to  transgress  those 
limits  which,  in  point  of  description,  limitation  and  extent, 
he  has  prescribed  for  himself.  "To  reject  any  allegation 
descriptive  of  that  which  is  essential  to  the  claim  or  charge, 
would  obviously  tend  to  mislead  the  adversary"  ;  and  the 
pleading  would,  to  that  extent,  cease  to  be  a  notice  to  the 
adversary  of  what  he  must  prepare  himself  to  meet. — 
3  Starkie  on  Ev.  (edition  of  1826,)  1529-1532  ;  1  Chitty's 
PI.  228-229 ;  1  dreenl.  Ev.  §  65 ;  1  Starkie  on  Ev.  374 ; 
Eskridge  v.  The  State,  25  Ala.  30  ;  Felix  v.  The  State, 
18  Ala.  720 ;  Good  v.  Mylin,  8  Penn.  State  Rep.  51. 

There  may  be  a  resemblance  between  the  claim  alleged 
and  the  claim  shown  in  the  evidence,  but  there  is  no 
legal  identity.  There  is  a  fatal  variance  between  the  alle- 
gations and  proof;  and  as  that  variance  justifies  the  charge 
of  the  court,  and  compels  us  to  aifirm  the  judgment,  we 
decline  to  consider  any  other  question  presented  on  the 
record. 

Judgment  affirmed. 
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*> 

[C  REDITOKS'  BILL  AGAINST  WTOOW  AND  LEGAL  BEPRESEXTATI\TS  OF   DECEASED 

DEBTOR.] 

1.  Statute  of  limitations  not  sutpended  by  declaration  of  insolvency. — A  report  and 
declaration  of  insolveucy,  in  1839,  was  a  defense  available  only  to  Ihe  ad- 
ministrator by  whom  it  was  made,  and  did  not  withdraw  the  claims  of 
creditors  from  the  juriediction  of  the  common-law  courts  ;  consequently,  it 
does  not  suspend  the  operation  of  the  statute  of  limitations,  after  the 
expiration  of  the  first  administration. 

2.  Kor  by  vacancy  in  administration. — After  the  statute  has  commenced  to  run,  a 
vacancy  in  the  administration  of  the  debtor's  estate  does  not  suspend  its 
operation. 

3.  Nor  avoided  by  creditor''s  ignorance  of  fraudulent  conveyance  by  debtor. — The  fact 
that  ^deceassed  debtor  made  a  fraudulent  conveyance  of  all  his  property, 
and  the  creditor's. ignorance  of  the  fraud  until  within  six  years  before  the 
filing  of  his  bill,  do  not  avoid  the  bar  of  the  statute  of  limitations,  as  in 
favor  of  the  debtor's  personal  representative,  when  the  creditor  asserts  no 
lieH  on  the  property,  and  has  not  reduced  his  demand  to  judgment. 

Appeal  from  the  Chancery  Court  at  Montgomery- 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  the  appellees,  on  behalf  of  them- 
selves and  the  other  creditors  of  Oliver,  Reed,  deceased, 
against  the  widow,  heirs-at-law,  and  personal  representa- 
tive of  said  Reed ;  alleging,  that  said  Reed  died  in  1838, 
being  at  the  time  indebted  to  them  in  a  lai*ge  amount ; 
that  in  October,  1838,  letters  of  administration  on  his 
estate  were  granted  to  Jno.  "W".  T.  Reed,  as  sheriff  of 
the  county,  whose  term  of  office  expired  in  August,  1840 ; 
that  the  estate  was  reported  insolvent  in  October,  1839, 
but  no  farther  proceedings  were  had  with  regard  to  it  as 
such ;  that  complainants'  demand  was  duly  presented  to 
the  administrator  before  the  declaration  of  insolvency, 
but  has  never  been  paid.  The  bill  further  alleged,  that 
said  Oliver  Reed,  a  short  time  before  his  death,  fraudu- 
lently conveyed  all  his  property  to  his  brother-in-law, 
William  B.  Oliver,  by  a  deed  which  was  absolute  on  its 
face,  but  which  was  accompanied  by  a  secret  parol  trust 
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for  the  benefit  of  said  Reed's  wife  and  family ;  that  irt 
pursuance  of  this  secret  trust,  said  Oliver,  in  1842,  con- 
veyed all  of  said  property  to  the  widow  of  said  Reed,  who 
has  since  had  the  possession  and  enjoyment  of  it ;  and  that 
complainants  did  not  discover  these  facts  until  within  six . 
years  before  the  filing  of  their  bill. 

The  prayer  of  the  bill  is,  that  an  account  may  be  taken 
of  the  debts  owing  by  said  Reed;  that  said  conveyances 
maybe  declared  fraudulent  and  void ;  and  that  the  property 
in  the  hands  of  the  widow  may  be  subjected  to  the  pay- 
ment of  the  debts. 

The  bill  was  filed  on  the  31st  July,  1847.  Jno.  W.  T. 
Reed's  term  of  office,  as  sheriff  of  Montgomery  county, 
expired  in  August,  1840.  N'o  other  letters  of  administra- 
tion were  taken  out  on  the  estate  of  said  Oliver  Reed, 
until  March  18,  1848,  when  letters  were  granted  to  James 
M.  x^ewinan,  as  sheriff  of  the  county,  and  he  was  made  a 
party  to  the  suit.  ^Newman's  term  of  ofiice  expired  in 
August,  1849,  and  his  successor  was  appointed  adminis- 
trator of  said  Reed  on  the  4th  February  following,  and 
was  brought  in  as  a  defendant. 

The  defendants  put  in  issue  all  the  material  allegations 
of  the  bill ;  denied  the  charge  of  fraud  in  the  execution  of 
the  conveyances  set  out  in  the  bill ;  pleaded  the  statute 
of  limitations  of  six  years ;  and  demurre'd  to  the  bill,  for 
want  of  equity,  and  because  complainants  had  an  adequate 
remedy  at  law. 

The  chancellor,  on  final  hearing,  rendered  a  decree  in 
favor  of  the  complainants ;  and  his  decree  is  now  assigned 
as  error. 

N.  W.  Cocke,  for  the  appellant. — 1.  The  complainants" 
demand  is  barred  by  the  statute  of  limitations  of  six  years. 
The  bill  was  filed  more  than  nine  years  after  the  maturity 
of  the  debt,  and  nearly  nine  years  from  the  commence- 
ment of  the  first  administration.  In  cases  of  concurrent 
jurisdiction,  the  statute  is  equally  obligatory  on  courts  of 
law  and  equity.— 3  Ala.  756  ;  21  Ala.  633 ;  8  Porter,  211. 
It  may  be  invoked  by  any  party  interested  in  defeating 
the  creditor's  demand. — 3  Porter,  39;  1  Russ.  &  My.  347. 
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Consequently,  the  widow  of  the  deceased  debtor  is  entitled 
to  its  benefit,  both  as  donee,  and  as  distributee  of  the 
estate.  She  has  the  right  to  insist  on  it,  also,  if  she  be  re- 
garded as  executrix  de  son  tort. — 6  Foster,  (IS".  H.)  493. 
The  administrator  also  pleads  the  statute ;  and  it  is,  at 
all  events,  available  as  a  defense  to  him. — Lee  v.  Leach- 
man,  22  Ala.  452. 

2.  A  declaration  of  insolvency  is  operative  only  in  favor 
of  the  personal  representative  by  whom  it  is  made,  and 
cannot  be  set  up  as  a  defense  by  a  succeeding  adminis- 
trator.—6  Ala.  870 ;  19  Ala.  173 ;  9  Ala.  925  ;  11  Ala.  259. 
The  period  intervening  between  the  expiration  of  Eeed's 
administration  and  the  commencement  of  I^ewman's,  does 
not  suspend  the  continuous   operation   of  the   statute.— 

1  Stewart,  254 ;  15  Ala.  545 ;  22  Ala.  452  ;  1  McMullan, 
333;  3McCord,  455. 

3.  The  declaration  of  insolvency  is  a  nullity,  because 
no  report  by  the  administrator  is  shown. — 3  Ala.  61 ; 
5  Ala.  117  ;  6  Ala.  870 ;  19  Ala.  173 ;  4  Ala.  292  ;  8  Porter, 
375. 

4.  The  allegations  of  the  bill,  as  to  the  discovery  of  the 
alleged  fraud,  are  substantially  defective. — 7  Howard,  829 ; 
9  Pick.  212;  9    Greenl.    131;  1  Curtis,    390;  5   Ala.  90; 

2  Greenl.  Ev.  §  448.  These  allegations  are  put  in  issue 
by  the  answers,  and  are  not  sustained  by  the  proof.  The 
time  of  the  discovery  of  the  fraud,  however  available  as 
against  a  fraudulent  grantee,  has  no  effect  oh  the  iadmin- 
istrator's  plea  of  the  statute. 

Martin  &  Baldwin,  contra. — 1.  The  declaration  of 
insolvency  transferred  to  the  orphans'  court  exclusive 
jurisdiction  over  the  claims  of  creditors. — Aikin's  Digest, 
152,  §  2 ;  Edwards  v.  Gibbs,  11  Ala.  294 ;  Middleton  v. 
Maull,  16  Ala.  483. 

2.  In  computing  the  period  of  time  necessary  to  com- 
plete a  bar  under  the  statute  of  limitations,  the  period 
intervening  between  the  termination  of  the  first,  and  the 
commencement  of  the  second  administration,  ought  not 
to  be  computed,  because  there  was  then  no  person  who 
could  be  sued. 
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3.  If  tlie  statutory  bar  should  be  held  complete,  its 
effect  is  nevertheless  avoided  by  the  allegations  of  fraud 
and  the  discovery  thereof. 

4.  The  bill  is  maintainable  against  the  widow,  as 
executrix  de  son  tort. 

WALKER,  J. — We  avoid  discussing  the  question  of 
the  validity  of  the  report  and  decree  of  insolvency,  because 
that  may  be  conceded  to  the  appellees  without  affecting 
the  result.  The  effect  of  the  declaration  of  insolvency,  in 
1839,  was  not  to  withdraw  the  claims  of  creditors  from 
the  jurisdiction  of  the  common-law  courts,  under  a  sub- 
sequent administration :  it  was  a  defense  available  only  to 
the  administrator  who  made  the  report  of  insolvency. — 
Lambeth  v,  Garber,  6  Ala.  870 ;  Cameron  v.  Clarke,  Smith 
&  Co.,  11  Ala.  259 ;  McLaughlin  v.  Js'elms,  9  Ala.  925 ; 
McBroom  v.  McBroom,  19  Ala.  173.  Consequently,  there 
is  no  reason  why  it  should  present  an  excuse  for  not 
suing  after  the  expiration  of  the  first  administrator's  term 
of  ofiice.  Upon  the  report  of  insolvency  in  1839,  as  the 
law  then  stood,  it  was  the  complainants'  privilege  to  have 
prosecuted  their  claim,  before  the  orphans'  court,  to  a 
judgment  against  the  administrator  for  their  distributive 
share;  which  judgment  would  have  been,  at  once,  evidence 
t)f  the  demand,  and  of  the  assets  in  the  hands  of  the  ad- 
ministrator.— Lee  V.  Leachman,  22  Ala.  452 ;  Watts  v. 
Gayle  &  Bower,  20  Ala.  817.  Conceding  that  there  were 
no  assets  whatever  which  could  be  administered  by  the 
administrator,  yet  this  would  not  affect  the  question, 
because,  if  the  complainants  now  have  a  right  to  subject 
the  property  alleged  to  have  been  fraudulently  conveyed 
to  Wm.  B.  Oliver,  that  right  existed  as  fully  in  1839  as  it 
now  exists. 

But,  if  the  time  up  to  the  expiration  of  Reed's  admin- 
istration be  deducted,  it  would  not  avail  the  complainants. 
The  statute  of  limitations,  having  commenced  to  run, 
would  not  st^D  in  consequence  of  the  vacancy  in  the  ad- 
ministration. Upon  this  point,  our  decisions  are  conclu- 
sive.— Richardson  v.  Williams,  5  Porter,  515;  Lee  v. 
Leachman,  22  Ala.  455 ;  Howell  v.   Hair,    15  Ala.  194 ; 
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Harwell  v.  Steel,  17  Ala.  372  ;  Lo\^e  v.  Jones,  15  Ala. 
545.  The  reason  given  by  the  eases,  for  the  subtraction 
of  the  period  of  six  months  after  the  commencement  of 
administration,  is,  that  the  statute  absolutely  prohibits  a 
suit  during  that  time ;  and,  if  it  were  counted,  a  bar  might 
be  effected  as  the  result  of  the  statutory  interference,  and 
not  of  the  plaintiff's  laches.  That  reason  has  no  applica- 
tion in  this  case.  It  was.  in. the  power  of  the  [creditor  to 
have  had  an  administrator  appointed  after  the  expiration 
of  the  first  administration. — Hutchison  v.  Tolls,  2  Porter, 
44 ;  Posey  &  Coftee  v.  Br.  Bk.  at  Decatur,  12  Ala.  802, 
opinion  by  C.  J.  Dargan ;  and  authorities  cited  suprOiJ' 

It  is  contended  for  the  appellees,  that  their  ^gnorarfe^ 
of  the  fraud  in  the  conveyance  by  their  debtor  is  a  sufiicient' 
excuse  for  their  failure  to  sue  sooner.  We  do  not  consider 
the  question,  whether  the  statute  of  limitations  would 
protect  the  title  of  the  fraudulent  grantee.  That  is  not  the 
question  here.  The  question  is,  will  ignorance  of  the  fact 
that  a  debtor  has  made  a  fraudulent  conveyance,  take 
away  from  the  debtor  the  benefit  of  the  statute  of  limita- 
tions against  the  debt.  We  know  of  no  principle  or 
authority,  upon  which  the  position  can  be  maintained, 
that  a  debtor  is  denied  the  privilege  of  pleading  the 
statute  of  limitations  against  the  debt,  because  he  has 
made  a  fraudulent  conveyance,  and  successfully  concealed 
it.  If  it  be  said  that  the  debtor  had  no  other  property 
than  that  which  was  fraudulently  conveyed,  and  that  the 
improbability  of  making  his  money  had  prevented  the 
creditor  from  suing ;  it  may  be  replied,  that  the  same  argu- 
ment would  prevent  a  man  who  had  been  insolvent  frojn 
pleading  the  statute  of  limitations,  when  he  had  become 
solvent  after  the  completion  of  the  bar.  We  are  not 
authorized  to  imply  such  an  exception  to  the  statute. 
The  statute  is  pleaded  by  the  administrator,  and  we  can 
perceive  no  reason  why  he  should  not  as  well  defend  in 
the  chancery  court,  upon  the  ground  that  the  claim  is 
barred  by  the  statute,  as  if  he  had  been  sued  at  law ;  and 
it  will  not  be  denied  that,  at  law,  the  defense  would  be 
complete. 

If  this  were  merely  a  proceeding  to   enforce   a  lien  on 


66  ALABAMA. 


The  State,  ex  rel.  Burnett  v.  Town  Council  of  Cahaba. 

property,  tlie  fact  tliat  the  statute  of  limitations  had  harred 
a  suit  on  the  debt  would  be  no  defense. — Cullum  v.  Br. 
Bk.  at  Mobile,  23  Ala.  797 ;  Duval's  Heirs  v.  McLoskej, 
1  Ala.  710 ;  Jones  v.  Jones,  18  Ala.  248.  But  the  com- 
plainants have  no  lien,  and  are  simple-contract  creditors ; 
and  the  bill  does  not  assert,  nor  is  the  suit  brought  to 
enforce,  a  lien. 

The  chancellor's  decree  is  reversed,  and  a  decree  must 
be  here  rendered,  dismissing  the  complainants'  bill.  The 
complainants  must  pay  the  costs,  both  in  this  court,  and 
in  the  court  below. 

E-iCE,  C.  J.,  not  sitting. 


THE  STATE,  ex  rel.  BURKETT  vs.  TOWI«f  COUNCn. 
OF  CAHABA. 

[quo. WARRANTO  FOR  FORPEITUEE  OF  MUNICIPAL  CHARTER.] 

1.  When  information  does  not  lie. — An  information,  in  the  nature  of  quo  warranto, 
cannot  be  filed  on  the  relation  of  a  private  citizen,  to  vacate  the  charter  of 
a  municipal  corporation,  (Code,  §  2654,)  on  account  of  the  passage  of  an 
unauthorized  ordinance  fixing  the  price  of  a  license  for  retailing  spirituous 
liquors  at  $1,000. 

2.  Security  for  costs. — When  an  information  is  filed,  on  the  relation  of  a  private 
citizen,  he  must  give  (Code,  §  2655)  security  for  the  costsof  the  proceeding. 

Appeal  from  the  Circuit  Court  of  Dallas. 

The  record  does  not  showthe  name  of  thepresiding  judge. 

The  proceedings  in  this  case  were  instituted  by  the 
solicitor  of  the  second  judicial  circuit,  in  the  name  of  the 
State  of  Alabama,  on  the  relation  of  James  T.  Burnett, 
to  declare  a  forfeiture  of  the  charter  of  the  town  of  Cahaba ; 
1st,  on  the  ground  of  non-user;  and,  2dly,  on  account  of 
the  passage  by  the  corporate  authorities  of  the  town  of  an 
alleged  illegal  ordinance,  fixing  the  price  of  a  license  for 
retailing  spirituous  liquors  at  $1,000.  The  court  dismissed 
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the  information,  at  the  costs  of  the  relator,  for  want  of 
jurisdiction;  and  its  judgment  is  now  assigned  as  error. 

Geo.  W.  Gayle,  with  whom  was  John  T.  Morgan,  for 
the  appellant. 

Pegues  k  Dawson,  and  Byrd  &  Parsons,  contra. 

STONE,  J. — In  the  case  of  the  State  v.  Moore  &Ligon, 
19  Ala.  514,  this  court  decided,  in  a  well  considered  and 
well  sustained  opinion^  that  informations  in  the  nature  of 
quo  ivarranto  can  properly  be  filed,  ex  officio,  only  by  the 
attorney-general ;  he  being  the  representative  of  the  State. 
See,  also,  "Wallace  v.  Anderson,  5  Wheaton,  291. 

It  is  not  our  purpose  to  deny  to  the  legislature  the 
right  to  authorize  persons  other  than  the  attorney-general 
to  institute  such. proceedings.  No  such  special  authority 
is  claimed  in  this  case ;  and  it  cannot  be  sustained  on  any 
principle  of  the  common  law.  Let  us  inquire  if  it  has 
any  sanction  in  the  statutes  of  this  State.  The  Code 
(§  2651)  has  no  application  to  municipal  corporations. 
Hence  its  provisions  do  not  affect  this  case.  Section  2654 
gives  a  right  of  action  in  the  following  cases : 

1.  "When  any  person  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises,  any  public  ofiice,  civil  or  military, 
or  any  franchise  within  this  State,  or  any  ofiice  in  a 
corporation  created  by  the  authority  of  this  State. 

2.  "AYlien  any  public  officer,  civil  ormilitaiy,  has  done 
of  suffered  an  act,  by  which  by  law  he  forfeits  his  office. 

3.  "When  any  association,  or  number  of  persons,  act 
within  this  State  as  a  corporation,  without  being  duly 
incorporated." 

There  can  be  no  pretense  that  this  case  comes  within 
the  provisions  of  the  first  subdivision. 

The  only  charge  made  against  the  intendant  and  coun- 
cil is,  that  they  transcended  their  powers,  in  raising  the 
cost  of  a  retail  license  to  one  thousand  dollars,  and  in 
inflicting  fines  and  imprisonment  on  the  relator. 

Conceding,  for  the  purposes  of  the  argument,  that  the 
council  went  beyond  the  pale  of  their  authority,  yet  there 
is  nothing  in  the  information  which  imputes  to  them 
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willful  abuse.  Admitting  all  that  is  charged  to  be  true,  we 
feel  bound  to  attribute  the  excess  to  an  error  of  judgment, 
rather  than  to  corrupt  usurpation.  There  is  notliing  in 
the  act  incorporating  them,  or  in  the  general  law,  which 
authorizes  us  to  vacate  their  offices  for  the  error  alleged ; 
and,  without  intending  to  lay  down  any  absolute  rule  as 
to  what  official  misconduct  would  work  a  forfeiture  by  the 
intendant  and  council  of  their  offices,  we  have  no  hesita- 
tion in  declaring  that  a  simple  error  of  judgment  can 
produce  no  such  result. 

It  is  not  pretended  that  the  town  of  Cahaba  has  not 
been  "duly  incorporated:"  the  averment  is,  that  the  fran- 
chise has  been  forfeited  by  non-user.  We  are  relieved 
from  the  consideration  of  this  question,  by  the  act  of  the 
relator,  endorsed  on  the  record,  "abandoning  his  prayer 
for  the  forfeiture  of  the  charter." 

Another  fatal  objection  to  this  proceeding,  instituted 
as  it  was  on  the  relation  of  a  private  individual,  is  that  no 
security  for  costs  was  given. — Code,  §  2655. 

Whether  quo  warranto  is  the  appropriate  remedy  for 
vacating  an  invalid  ordinance,  we  do  not  now  determine. 
See  People  v.  Hilsdale  &  Chatham  T.  Co.,  2  Johns.  190 ; 
State  V.  Evans,  3  Pike,  585 ;  Carroll  v.  Mayor  of  Tuska- 
loosa,  12  Ala.  173 ;  Intendant  &  Council  of  Marion  v. 
Chandler,  6  Ala.  899.  •    ■  - 

The  judgment  of  the  circuit  court  is  affirmed. 


NESBITT  vs.  WARE  &  McCLANAHAK 

[original  ATTACHMEXT — CONTEST  WITH  GARNISHEE.] 

1.  Covenant  between  vendor  and  purchaser  construed. — A  contract  under  seal, 
whei-eby  a  vendor  covenants  to  make  a  valid  deed  with  warranty  by  a 
specified  day,  and  the  purchaser  covenants  to  pay  the  purchase-money,  on 
the  execution  and  delivery  of  the  deed,  in  four  equal  annual  payments,  "to 
bemade  in  iron  at  five  cents  per  pound,  and  castings  at  four  cents  per 
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pound,  to  be  delivered  at  the  place  or  places  where  made  ;"  with  an  addi- 
tional stipulation,  that  this  sum  "may  be  discharged  and  paid  off,''  by  the 
purchaser  taking  up  an  outstanding  note  against  the  vendor,  and  giving  his 
obligation  for  a  specified  sum,  payable  in  three  equal  annual  installments, — 
confers  upon  the  purchaser,  at  his  election,  the  pririlege  of  discharging 
the  purchase-money  in  either  of  the  ways  specified  ;  but,  if  be  fails  to  mani- 
fest an  election,  within  a  reasonable  time,  to  avail  himself  of  the  stipulated 
privilege,  by  a  full  compliance  with  its  terms,  the  vendor  can  only  hold 
him  liable  on  the  original  covenant. 

2.  When  debt  or  indebitatus  assumpsit  lies. — Neither  debt  nor  indebitatus  assumpsit 
can  be  maintained  on  a  covenant  to  pay  a  specified  sum,  in  four  equal 
annual  payments,  "to  be  made  in  iron  at  five  cents  per  pound,  and  castings 
at  four  cents  per  pound,  to  be  delivered  at  the  place  or  places  where  made.' 

3.  What  demands  may  be  subjected  by  garnishment. — An  attaching  creditor  cannot,' 
by  process  of  garnishment,  reach  any  demand  which,  from  its  character, 
bis  debtor  could  not  recover  in  debt  or  indebitatus  assumpsit. 

4.  Admissibility  of  parol  evidence  to  affect  writing. — In  an  action  on  a  written  con- 
tract, parol  evidence  cannot  be  received,  to  add  to,  contradict,  or  vary  its 

.    terms. 

6.  Issue  contesting  garnishee's  answer. — When  the  answer  of  a  garnishee  is 
contested  by  the  plaintiff,  the  issue  is  confined  to  a  general  allegation  that 
be  is  indebted  to  the  defendant,  either  generally,  or  in  a  larger  amount 
than  that  admitted  by  his  answer. 

Appeal  from  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  Andkew  B.  Moore. 

The  appellees  sued  out  an  original  attachment  against 
John  Gray,  and  summoned  the  appellant,  by  process  of 
garnishment,  as  the  debtor  of  said  Gray.  The  appellant 
filed  a  written  answer,  denying  all  indebtedness  to  Gray, 
and  stating  the  particulars  of  a  contract  between  them  for 
the  purchase  by  him  of  a  tract  of  land  froin  Gray.  The 
plaintiffs  in  attachment  contested  this  answer,  and  alleged, 
as  the  issue  was  made  up  under  the  direction  of  the  court, 
that  said  garnishee  was  indebted  to  said  Gray,  in  the  sum 
of  ^3,000,  on  the  1st  April,  1852,  for  work  and  labor, 
money  paid,  goods  sold  and  delivered,  and  by  account 
due  1st  February,  1852  ;  further,  that  said  Xesbitt  purchased 
from  said  Gray,  on  the  10th  February,  1851,  a  tract  of 
land  at  the  price  of  §6,000,  to  be  paid  as  hereinafter 
shown, — "went  into  possession  of  said  land  under  said 
contract,  and  has  elected  to  discharge  said  sum  of  $6,000 
as  therein  stipulated,  but  has  never  paid  said  sum  of 
$3,000 ;"  and  further,  "that  said  N-esbitt,  on  the  10th  Feb- 
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ruaiy,  1851,  by  his  iustruraent  in  writing,  in  considera- 
tion of  a  tract  of  land  sold  to  him  by  said  Gray,  bound 
himself  to  pay  to  said  Gray  the  sum  of  $6,000  in  four 
equal  annual  paynients,  the  first  to  be  made  on  the  10th 
February,  1852  ;  which  said  payments  should  be  made  in 
iron  at  five  cents  per  pound,  and  castings  at  four  cents 
per  pound, — that  said  Gray  put  said  Nesbitt  in  possession 
of  said  land  under  said  contract,  and  that  said  Nesbitt  has 
failed  to  pay  said  installments  now  past  due,  and  has 
thereby  become  liable  to  pay  the  same  to  said  Gray  in 
money."  The  garnishee  demurred  to  the  last  specification, 
and  objected  to  joining  issue  thereon;  but  his  objection 
and  demurrer  were  overruled. 

The  written  contract  between  said  Nesbitt  and  Gray, 
which  was  signed  and   sealed  by  them,  is  in  these  words : 

"Articles  of  agreement,  made  and  concluded  on  the 
10th  February,  1851,  between  John  Gray  and  his  wife 
Sarah,  of  the  one  part,  and  Wilson  Nesbitt  of  the  other, 
as  follows :  The  said  Gray  and  his  wife,  for  the  consider- 
ation hereinafter  mentioned,  for  themselves,  their  executors, 
and  administrators,  do  consent,  (?)  promise,  grant  and 
agree,  to  and  with  the  said  Wilson  Nesbitt,  his  executors," 
&c.,  "that  they  shall  and  will,  on  or  before  the  1st  of  Sep- 
tember, 1852,  by  good  and  lawful  deed  or  deeds,  sufiiciently 
grant,  convey  and  assure  unto  the  said  Nesbitt,  his  heirs," 
&c.,  "in  fee-simple,  clear  of  all  incumbrances,  (except  one 
tract  of  233  acres,  to  which  we  will  only  convey  the  life 
interest  of  the  said  Sarah,)  the  following  tracts,  or  parcels 
of  land,  which  we  do  warrant  and  defend  unto  the  said 
Wilson  Nesbitt,"  &c.  "In  consideration  whereof,  the 
said  Wilson  Nesbitt,  for  himself,"  &c.,  "doth  covenant, 
promise  and  agree  with  the  said  parties  of  the  first  part, 
their  heirs,  &c.,  by  these  presents,  that  he,  his  heirs,  &c.,  shall 
and  will,  on  the  execution  and  delivery  of  the  deed  or 
deeds  for  the  premises  aforesaid,  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  John  Gray,  his  executor, 
&c.,  the  sum  of  $6,000,  in  four  equal  annual  payments 
from  the  date  hereof,  all  without  interest, — the  payments 
to  be  made  in  iron  at  five  cents  per  pound,  and  castings 
at  four  cents  per  pound,   to  be   delivered  at  the  place  or 
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places  where  made.  It  is  agreed,  and  is  a  part  of  this 
agreement,  that  the  above  sum  of  $6,000  may  be  dis- 
charged and  paid  off  in  the  following  way,  to-wit :  should 
the  said  IS'esbitt,  his  executor,  &c.,  lift  a  note  of  hand  due 
to  the  State  of  Alabama,  for  the  sum  of  $941,  dated  19th 
August,  1848,  and  payable  19th  August,  1852,  with, 
interest  from  date,  signed  by  John  Gray,  Daniel  Watrotte 
and  Ru&is  McLain ;  and  give  his  obligation  for  $3,000, 
payable  in  three  equal  annual  payments  thereafter,  from 
10th  February,  1851,  all  without  interest,— then,  and  in 
that  way,  said  sum  of  $6,000  may  be  discharged  and  paid 
off.  It  is  agreed,  that  said  Gray  shall  give  said  ]!s'esbitt 
possession  of  the  premises  on  the  execution  of  this  agree- 
ment ;  and  for  the  true  and  faithful  performance  of  all  and 
every  of  the  covenants  and  agreements  aforesaid,,  each  of 
the  said  parties  binds  himself,  his  heirs,  &c.,  in  the  penal 
sum  of  of  $12,000.     In  witness  whereof,"  &c. 

"For  the  purpose  of  showing  fraud  on  the  part  of  oS'esbitt 
in  drawing  up  said  contract,  one  McLain  was  permitted 
to  state  to  the  jury,  at  the  instance  of  the  plaintiffs,  and 
against  the  objection  of  the  garnishee,  that  he  heard  a 
conversation  between  Nesbitt  and  Gray,  several  days 
before  they  finally  agreed  on  the  trade  for  the  land,  and 
while  they  were  negotiating  about  it ;  that  Gray  asked 
$6,000  for  the  land,  payable  in  four  equal  annual  install- 
ments in  iron,  but  told  Nesbitt  that  he  might  have  the 
privilege  of  paying  the  first  installment  in  iron,  and  pay 
the  16th  section  note  and  $3,000  besides  in  three  annual 
payments,  in  discharge  of  the  whole ;  and  that  they  then 
parted,  without  coming  to  any  agreement.  To  this  the 
garnishee  excepted.  The  witness  further  testified,  against 
the  objection  of  the  garnishee,  that  Nesbitt  and  Gray, 
some  eight  or  ten  days  afterwards,  went  to  Montevallo, 
some  eight  miles  from  said  tract  of  land,  and  then  am. 
there  agreed  upon  the  terms  of  their  contract.  The  court 
overruled  the  objection  of  the  garnishee,  that  the  contract 
was  in  writing,  and  could  not  be  thus  explained  or 
varied,  and  permitted  the  witness  to  testify,  that  the  con- 
tract, as  thus  agreed  upon,  was,  that  Nesbitt  was  to  pay 
$6,000  in  iron,   in  four  equal   annual   installments,  as 
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set  forth  in  the  contract,  or  might,  if  he  chose  to  do  so, 
pay  the  16th  section  note  in  the  bank,  and  money  enough  , 
besides  to  make  $5,000  including  said  note ;  and  to  this 
the  garnishee  excepted.  The  witness  further  testified, 
against  the  objection  of  the  garnishee,  that  Gray  showed 
him  the  contract  in  writing '  several  days  afterwards ;  that 
it  was  not' then  signed,  and  Nesbitt  was  not  present ;  that 
Gray  requested  him  to  examine  the  contract ;  that  he  did 
so,  and  told  Gray  that  it  did  not  truly  contain  the  terms 
of  the  agreement,  in  that  it  bound  ISTesbitt  to  pay  only 
$3,000.     To  this,  also,  the  garnishee  excepted." 

It  appeared  from  the  evidence,  as  set  out  in  the  bill  of 
exceptions,  that  Gray  disappeared  from  the  county  on  the 
19th  of  May,  1852,  leaving  no  agent,  and  having  never 
executed  a  conveyance  to  ISTesbitt,'  and  nothing  was  after- 
wards heard  of  him ;  that  N^esbitt  had  no  iron  or  castings 
on  hand  about  the  10th  February,  1852 ;  and  that  he  paid 
the  16th  section  note  in  bank  in  August,  1852.  There 
was  other  evidence  in  the  case,  but  it  is  not  deemed  mate- 
rial to  the  points  decided. 

The  court  charged  the  jury,  in  substance,  that  if  Kes- 
bitt  did  not  have  iron  on  hand  ready  to  make  the  first 
payment,  and  paid  Gray  money  on  the  contract,  that  was 
an  election  on  his  part  to  pay  in  money  instead  of  iron, 
and  the  $3,000  stipulated  in  the  contract  was  then  liable 
to  the  plaintiflra'  attachment ;  that  the  payment  by  ISTesbitt 
of  the  16th  section  note,  in  August,  1852,  was  a  circum- 
stance to  which  the  jury  might  look,  in  determining 
whether  Nesbitt  had  elected  to  pay  in  money  or  in  iron ; 
that  Nesbitt  was  bound,  notwithstanding  the  disappear- 
ance of  Gray,  to  have  the  iron  ready  to  pay  the  install- 
ments as  they  fell  due,  or  he  forfeited  his  right  to  pay  in 
iron,  and  became  bound  to  pay  in  money ;  and  that  the 
execution  and  delivery  of  a  deed  for  the  land  was  not  a 
condition  precedent  to  the  payment  of  the  installments. 
The  garnishee  excepted  to  each  part  of  this  charge. 

These  rulings  of  the  court  are  now  assigned  as  error. 


"Wm.  M.  Brooks,  for  the  appellant. 
I.  W.  Garrott,  contra. 
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RICE,  C.  J. — The  plaintiffs  assert  that  the  garnishee  is 
indebted  to  their  debtor,  John  Gray,  by  force  of  a  written 
contract  entered  into  between,  and  signed  and  sealed  by, 
the  garnishee  and  said  Gray,  on  the  10th  of  February', 
1851,  a  copy  of  which  appears  in  the  bill  of  exceptions ; 
and  they  have  resorted  to  the  remedy  by  garnishment, 
(instituted  before  the  Code  went  into  effect,)  to  reach  and 
recover  that  indebtedness.  By  that  remedy,  they  are 
"merely  substituted  to  the  rights"  of  their  debtor,  and 
cannot  reach  the  denaand,  if,  from  its  character,  their  debtor 
could  not  have  maintained  debt  or  indebitatus  assumpsit  upon 
it. — Hall  V.  Magee,  27  Ala.  414 ;  Lundie  v.  Bradford, 
26  Ala.  512  ;  Cook  v.  Walthall,  20  Ala.  3-34  ;  Loftin  v. 
Shackelford,  17  Ala.  455 ;  Hazard  v.  FranMin,  2  Ala.  349 ; 
The  Br.  Bk.  at  Mobile  v.  Poe,  1  Ala.  396. 

The  legal  effect  of  the  contract  is,  that  IsTesbitt  should 
pay  Gray,  in  the  installments,  and  at  the  times  specified 
therein,  six  thousand  dollars,  "in  iron  at  5  cents  per 
pound,  and  castings  at  4  cents  per  pound,  to  be  delivered 
at  the  place  or  places  where  made ;"  with  a  condition 
superadded,  giving  to  Nesbitt  the  privilege  of  discharging  it 
in  a  specified  "way;"  that  is,  by  doing  the  two  things  speci- 
fied, to- wit,  paying  the  note  for  $941  to  the  State,  and 
giving  "his  obligation  for  three  thousand  dollars,"  payable 
in  money,  in  the  installments,  and  at  the  times  specified. 
That  privilege  was  merely  for  the  benefit  of  Nesbitt,  and 
did  not  put  him  under  any  obligation  to  pay  the  note  to 
the  State,  nor  to  give  his  obligation  for  the  three  thousand 
dollars  to  be  paid  in  money.  The  only  "way"  in  which 
he  could  manifest  an  election  to  avail  himself  of  the 
privilege,  was  by  doing  both  the  things  prescribed ;  that  is^ 
by  paying  the  note  to  the  State,  and  giving  his  obligation 
for  the  three  thousand  dollars  payable  in  money.  And' 
unless  both  of  these  things  were  done  by  him  within  a 
reasonable  time  after  the  contract  was  made,  he  lost  the 
privilege,  and  his  obligation  to  pay  the  six  thousand  dol- 
lars in  iron  and  castings,  at  the  times  and  prices  specified, 
is  precisely  the  same  as  if  the  privilege  had'  not  been 
given  by  the  contract  to  discharge  it  in  the  prescribed 
"way."  Gray  has  no  right,  under  the.  contract,  to  hold 
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the  garnisliee  liable  for  the  three  thousand  dollars,  for 
which  the  latter  had  the  privilege  to  give  his  obligation, 
unless  that  obligation  has  been  given.  And  as  it  seems 
to  be  a  conceded  fact,  that  no  such  obligation  has  been 
given,  the  garnishee  is  not  liable  for  the  three  thousand 
dollars ;  but,  if  liable  at  all,  his  liability  is  for  a  part  or  the 
whole  of  the  six  thousand  dollars  first  mentioned  in  the 
contract,  to  be  paid  in  iron  and  castings  as  therein  shown. — 
Plowman  v.  Riddle,  7  Ala.  775 ;  Love  v.  Executors  of 
Simmons,  10  Ala.  113. 

Supposing  him  liable  for  a  part  or  the  whole  of  that 
six  thousand  dollars,  the  question  is,  could  Gray  have 
maintained  debt  or  indebitatus  assumpsit  to  enforce  that 
liability.  We  think  it  clear  that  he  could  not.  An  action 
by  him,  to  enforce  such  liability,  must  have  been  an  action 
on  the  contract  itself. — Hall  v.  Magee,  ,27  Ala.  414 ;  Merri- 
weather  v.  Taylor,  15  Ala.  735.  Indebitatus  assumpsit 
could  not  have  been  supported,  because  (if  for  no  other 
reason)  the  contract  is  under  seal. — See  Cochran  v.  Tatum, 
3  Monroe,  405.  Debt  could  not  have  been  sustained, 
because  each  installment  was  to  be  paid  in  iron  and  castings 
at  a  specified  price. — Scott  v.  Young,  5  Ala.  475 ;  Jolley  v. 
"Walker,  26  Ala.  690  ;  Love  v.  Executors  of  Simmons, 
10  Ala.  113 ;  Carlisle  v.  Davis,  7  Ala.  42 ;  Wilson  v.  Jones, 
8  Ala.  536. 

In  aii  action  on  the  written  contract,  or  to  enforce  it, 
parol  evidence  is  not  admissible,  to  add  to,  contradict,  or 
vary  its  terms. — Cole  v.  Spann,  13  Ala.  537  ;  West  v.  Kelly, 
19  Ala.  353 ;  Dixon  v.  Barclay,  22  Ala.  370 ;  Phillips  v. 
Longstreth,  14  Ala.  337. 

When,  as  in  this  case,  the  answer  of  the  garnishee  is 
controverted  by  the  oath  of  the  plaintiff  in  attachment, 
"the  issue  is,  of  necessity,  confined  to  a  general  allegation 
that  the  garnishee  is  indebted  to  the  defendant  in  attach- 
ment, either  generally,  or  in  a  larger  sum  than  admitted 
by  his  answer." — Myatt  v.  Lockhart,  9  Ala.  91.  See, 
also,  2  Ala.  349 ;  1  Ala.  396 ;  17  Ala.  455. 

The  issue,  as  made  up  underthe  direction  of  the  court  in 
this  case,  was  not  the  proper  issue.  In  directing  that  issue 
to  be  made  up,  the  court  erred  in  requiring  the  garnishee 
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to  join  issue  on  the  allegations  of  the  plaintiff  in  rela- 
tion to  the  written  contract  between  Gray  and  the 
garnishee.  Those  allegations,  if  true,  do  not  show  any 
indebtedness  which  can  be  reached  by  the  garnishment. — 
See  authorities  above  cited. 

The  court  also  erred,  in  admitting  those  portions  ot  the 
evidence  of  the  witness  McLain,  embraced  by  the  first 
three  exceptions  taken  thereto  by  the  garnishee.  That 
evidence  tended  to  contradict,  add  to,  or  vary  the  written 
contract ;  and  should,  therefore,  have  been  excluded  on 
the  objections  made  thereto  by  the  garnishee. 

It  is  unnecessary  to  consider  or  decide  whether  the  court 
below  did  not  err  in  its  other  rulings  embraced  by  the 
assignments  of  error ;  because  the  views  above  expressed 
by  us  are  decisive  of  the  case  against  the  plaintiff. 

For  the  errors  above  noticed,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded. 


DUMAS  vs.  HUNTER. 

[UXLAWFCTi  DETAINER.] 

1.  Proof  of  demand  and  notice. — Secondary  evidence  of  the  written  demand  and 
notice,  which  the  statute  makes  necessary  to  the  maintenance  of  this  action, 
cannot  be  received,  until  the  proper  predicate  haa  been  laid  for  its 
introduction. 

Appeal  from  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action  was  instituted  by  the  appellant,  before  the 
adoption  of  the  Code,  to  recover  the  possession  of  a  tract 
of  land,  which  (he  alleged)  the  defendant  unla-svfully 
detained  from  him.  On  the  trial,  as  appears  from  the 
bill  of  exceptions,  the  plaintiff  produced  a  written  notice, 
in  his  own  handwriting,  dated  April  10th,  1852,  and  con- 


76  ALABAMA. 


Dumas  v.  Hunter. 


taining  a  demand  of  possession;  and,  for  the  purpose  of 
proving  its  service  on  tlie  defendant,  introduced  one 
Cooper  as  a  witness,  wlio  testified,  tliat  on  said  lOth  April, 
plaintiff  handed  hira  a  notice,  in  his  own  handwriting,  to 
be  served  on  defendant ;  that  he  served  the  notice  on  the 
same  day,  but  did  not  retain  a  copy ;  "that  the  notice 
produced  contained  about  the  same  matter  as  the  notice 
which  he  served,  but  lie  did  not  know  that  it  was  the 
same,  or  that  it  was  an  exact  copy  of  the  same."  The  court 
excluded  the  paper  from  the  jury,  and  the  plaintiff  excepted. 
The  plaintiff  then  offered  to  prove  by  said  Cooper,  "that 
he  had  handed  to  defendant,  on  the  10th  April,  1852,  a 
notice  in  writing,  signed  by  plaintiff,  by  which  defendant 
was  notified  to  surrender  to  plaintiff  the  land  in  dispute." 
The  coitrt  rejected  this  evidence,  also,  and  the  plaintiff 
excepted.  The  rulings  of  the  court  on  the  evidence  are 
now  assigned  as  error. 

J.  M.  YanHoose,  for  the  appellant,  cited  the  following 
authorities :  Stinson  v.  Gosset,  4  Ala.  170 ;  Parker  v. 
Haggerty,  1  Ala.  632 ;  Lesne  v.  Pomphrey,  4  Ala.  77  ^ 
Milton  V.  Eowland,  11  Ala.  732;  Johnson  v.  Haight, 
18  Johns.  470 ;  Leavitt  v.  Lines,  3  K  H.  14, ;  Eagle  Bank  v. 
Chapin,  3  Pick.  180 ;  Hartly  v.  Wharton,  25  E.  C.  L.  R. 
276 ;  Willoughby  v.  Carlton,  9  Johns.  136  ;  Cowen  &  Hill's 
Notes  to  Phil.  Ev.,  vol.  3,  p.  1201. 

E.  W.  Peck,  contra,  cited  Clay's  Digest,  251,  §  5 ; 
McFadden  v.  Kingsbury,  11  Wendell,  667  ;  Cowen  &  Hill's 
Notes  to  Phil.  Ev.,  vol.  4,  n.  239. 

WALKER,  J. — Under  the  law  found  in  Clay's  Digest, 
(p.  251,  §  5,)  a  demand  and  notice  are  requisite  to  the 
maintenance  of  this  suit ;  and  it  is  indispensable  that  the 
demand  and  notice  should  be  for  the  delivery  of  the 
premises,  and  in  writing. 

The  court  properly  excluded  the  written  notice  offered  in 
evidence,  because  the  fact  that  it  contained  "about  the  same 
matter  with  the  notice,"  does  not  prove  it  to  be  a  copy ;  and 
beca,u8e  the  absence  of  the  original  was  not  accounted  for. 
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The  parol  evidence  of  the  notice  which  was  sensed  was 
also,  we  think,  properly  excluded  by  the  court,  for  the 
reason  that  the  absence  of  the  original  was  not  accounted  - 
for..  It  is  argued  by  the  appellant's  counsel,  that  because 
the.  paper,  the  contents  of  which  was  offered  in  evidence, 
was  but  a  notice,  the  rule  which  requires  notice  to  pro- 
duce a  paper  in  the  possession  of  the  opposite  party  does 
not  appl3\  We  concede,  that  the  authorities  hold  notice 
to  produce  unnecessary,  where  the  notice  is  a  collateral 
matter  in  the  trial.  There  are,  also,  authorities  which 
hold  that  notice  to  produce  is  not  necessary,  when  the 
paper  is  the  foundation  of  the  action ;  and  there  are.  • 
authorities,  too,  which  hold  that  a  notice,  such  as  that 
attempted  to  be  proved  in  this  case,  is  an  instrument  the 
contents  of  which  may  be  proved  without  notice  to  ♦ 
produce  the  original. — See  the  English  and  American 
authorities  reviewed  in  the  late  edition  of  Cowen  &  Hill's 
Notes  to  Phillipps  on  Evidence,  2  part,  pp.  399,  400,  401, 
431,  432.  Upon  the  last  question,  there  is  a  great  conflict 
of  authority,  both  in  this  country  and  in  England  ;  but  we 
think,  that  there  is  no  principle  recognized  in  the  law  of 
evidence,  which  will  justify  a  resort,  in  the  first  instance, 
to  parol  evidence,  where  the  notice  and  demand,  as  in  this 
ease,  are  by  law  required  to  be  in  writing,  and  constitute 
the  fact  which  gives  the  right  of  action,  without  the  proof 
of  which  the  suit  cannot  be  maintained.  We  know  there 
are  authorities  to  the  contrary ;  but  the  position  is  well 
sustained  by  the  highest  authorities,  including  Mr.  Starkie, 
and  seems  consistent  with  principle.  We  perceive  no 
reason  why  a  different  rule  should  prevail  in  reference  to 
a  notice,  when  it  is  an  important  fact  in  the  case,  and  yet 
not  apply  to  deeds,  or  any  other  writings,  in  possession  of 
the  party  against  whom  they  are  offered.  We  prefer  not 
to  enlarge  the  exceptions  to  the  general  rule  as  to  the 
admission  of  secondary  evidence. — Faribault  v.  Ely,- 
2  Dev.  67  ;  Grove  v.  Ware,  2  Stark.  174 ;  McFadden  v. 
Kingsbury,  11  Wend.  667. 

The  judgment  of  the  court  below  is  affirmed. 
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JOHNSTOI:^,  Executor,  vs.  FORT,  Adm'r. 

[appeal  from  decree  of  partial  distribution.] 

1.  When  partial  distribution  cannot  be  had. — A  widow,  who  has  dissented  fremher 
husband's  will,  cannot  petition  the  probate  court,  after  the  expiration  of 
eighteen  months  from  the  probate  of  the  will,  for  her  distributiye  share  of 
the  estate  ;  nor  can  her  administrator. 

2.  Refunding  bond  necessary  in  case  of  partial  distribution. — It  is  error  in  the  pro- 
bate court  to  decree  partial  distribution  without  requiring  the  execution  of 
a  refunding  bond. 

3.  Appeal  from  decree  of  partial  distribution. — An  appeal  does  not  lie,  in  favor  of 
the  personal  representative,  from  a  decree  of  partial  distribution. 

4.  Joinder  in  error  does  not  cure  want  of  jurisdiction. — When  the  appellate  court 
has  no  jurisdiction  of  the  appeal,  because  it  is  sued  out  in  &  case  which  the 
statute  does  not  authorize,  a  joinder  in  error  is  not  a  waiver  of  the  defect. 

Appeal  from  the  Probate  Court  of  Pickens^ 

The  appellee,  as  the  administrator  of  Mrs.  Winfred  J. 
Stapp,  deceased,  who  was  the  widow  of  Jesse  Stapp, 
deceased,  petitioned  the  probate  court  to  set  apart  to  him 
his  intestate's  distributive  share  of  her  husband's  estate ; 
alleging,  that  the  will  of  said  Jesse  Stapp  was  admitted  to 
probate  on  the  29th  December,  1852,  and  letters  testa- 
mentary were  on  the  same  day  granted  to  Robert  T. 
Johnston ;  that  the  widow  dissented  from  the  will,  within 
the  time  allowed  by  law,  and  afterwards  died ;  that  more 
than  eighteen  months  have  elapsed  since  said  letter* 
testamentary  were  granted,  and  that  the  assets  in  the 
hands  of  the  executor  are  more  than  sufficient  to  pay  all 
the  debts  and  prior  claims  against  the  estate.  In  his 
answer  to  the  application,  the  executor  insisted,  among 
other  things,  that  the  probate  court  had  no  jurisdiction  of 
the  case  made  by  the  petition.  The  court  held  that  it  had 
jurisdiction,  and  appointed  commissioners  to  set  apart  to 
the  petitioner  his  intestate's  distributive  share  of  the 
slaves  belonging  to  the  estate.  The  executor  excepted  to 
the  ruling  and  action  of  the  court,  and  now  assigns  the 
same  as  error. 
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R.  T.  Johnston,  pro  se. 
S.  F.  Hale,  contra. 

ST0!N1E,  J. — The  present  was  not  a  case  of  the  final 
settlement  of  an  estate,  but  a  proceeding  to  obtain  a  distrib- 
utive interest  while  the  administration  was  in  progress. 
The  right  of  a  legatee  or  distributee  to  proceed  in  the 
probate  court,  for  the  recovery,  after  eighteen  months,  of 
a  legacy  or  distributive  share,  is  purely  statutory.  To 
justify  the  action  of  the  court  in  such  cases,  the  petition 
and  proceedings  must  substantially  conform  to  the  statute. 
Ounn  V.  Howell,  27  Ala.  663.  We  first  propose  to  in- 
quire, had  the  court  jurisdiction  in  this  case  ?  If  the 
jurisdiction  of  the  court  cannot  be  upheld  on  one  of  the 
two  following  sections,  the  whole  proceeding  is  without 
warrant  in-  the  law — is  coram  non  judice,  and  void. 

"Section  1772.  After  the  expiration  of  eighteen  months 
from  the  grant  of  letters  testamentary,  or  of  administra- 
tion with  the  will  annexed,  if  there  are  more  than  sufiScient 
assets  in  the  ha,nds  of  such  executor  or  administrator  to 
pay  the  debts  of  the  deceased,  any  legatee  may  apply  to 
the  probate  court  of  the  county  in  which  letters  were 
granted,  to  compel  the  payment  of  such  legacy." 

"Section  1778.  The  court  may,  also,  in  cases  of  intes- 
tacy, make  an  order  of  distribution  out  of  the  assets 
of  the  deceased,  on  the  application  of  any  person  entitled 
to  distribution,  after  eighteen  months  from  the  grant 
of  letters." 

The  case  made  by  this  petition  is  not  within  either  of 
the  sections  above  copied.  The  intestate  of  the  petitioner 
was  ijot  a  legatee,  applying  for  a  legacy.  Hence  the  case 
is  not  within  the  provisions  of  section  1772.  This  estate 
is  not  a  case  of  intestacy,  and  it  is  therefore  not  within  the 
provisions  of  section  1778. 

Sections  1776  and  1782  prohibit  the  making  of  an 
order  for  distribution,  or  the  payment  of  a  legacy,  under 
the  sections  of  the  Code  above  copied,  unless  the  appli- 
cant give  a  refunding  bond.  The  record  in  this  case  does 
not  inform  us  that  any  refunding  bond  was  given,  or  re- 
quired.    This  was  an  error  in  the  probate  court. — Row- 
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land  V.  Day,  17  Ala.  682 ;  Erwin  v.  Ferguson,  5  Ala.  167, 

For  tlie  errors  above  pointed  out,  we  would  reverse  this 
cause,  if  the  appeal  were  properly  before  us.  Such,  how- 
ever, is  not  the  case.  There  has  been  no  final  decree 
rendered,  which  can  authorize  an  appeal,  either  under 
section  3016  of  the  Code,  or  subdivisions  of  section  1888. 
The  only  authority  for  an  appeal,  from  an  order  such  as 
was  made  in  this  case,  is  subdivision  4  of  section  1888. 
That  gives  a  right  of  appeal  to  a  "legatee,  or  person 
entitled  to  distribution,"  but  not  to  the  executor  or  ad- 
ministrator.— See  Devany  v.  Devany,  25  Ala.  722. 

As  the  statute  (Code,  §  1888)  expressly  prohibits  the 
right  of  appeal  by  the  executor  or  administrator  in  cases 
like  the  present,  the  joinder  in  error  by  the  appellee  does 
not  cure  the  defect.  Consent  cannot  give  jurisdiction 
over  subject-matter. — Lee  v.  Thompson,  28  Ala.  453. 

"We  will  not  say  the  administrator  is  without  remedy. 
It  is  not  for  us,  in  advance,  to  determine  what  that 
remedy  is.  See,  however,  Ex  'parte  Tarleton,  2  Ala.  35 ; 
Comm'rs'  Court  v.  Thompson,  18  Ala.  694 ;  Comm'rs' 
Court  V.  Tarver,  25  Ala.  480 ;  Ex  imrte  Russell,  29  Ala. 
717. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


BRADLEY  vs.  ANDRESS. 

[application  for  probate  of  nuncupative  will.] 

1.  When  decision  of  probate  judge  is  revisahle. — Where  it  is  the  legal  duty  of  a 
probate  judge  to  try  the  facts,  and  to  apply  the  law  to  them,  his  decision 
is  revisable  on  error  ;  but  even  in  such  case,  the  appellate  court  cannot 
revise  his  decision  on  the  facts,  unless  all  the  evidence  on  which  he  acted  is 
properly  brought  before  it. 

2.  What  constitutes  record. — Where  the  record  contains  no  bill  of  exceptions, 
and  the  evidence  is  not  incorporated  in  the  decree  itself;  but  there  is  an 
agreement  of  counsel,  entered  of  record,  to  the  effect  "that  all  the  testimony 
in  the  cause,  which  testimony  has  been  reduced  to  writing  by  the  probate 
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judge  as  given  in  on  the  trial,  be,  and  the  same  is  hereby,  made  part  of  the 
record,  togo  up  to  the  supreme  court,  in  the  same  manner,  and  with  the  same 
effect,  as  if  fully  set  out  in  the  decree  of  the  court," — the  testimony  must 
either  be  set  out  in  the  agreement,  or  so  identified  as  to  leave  no  room  for 
mistake  in  the  transcribing  oflBcer. 
3.  Cbste.^When  the  probate  of  a  will  is  contested  by  an  administrator  pre- 
viously appointed,  the  costsareproperly  adjudged  against  him  individually, 
if  he  fails  ;  but,  if  he  acted  in  good  faith,  he  is  entitled  to  reimbursement 
out  of  the  estate  on  settlement  of  his  accounts. 

Appeal  from  the  Probate  Court*of  Monroe. 

In  the  matter  of  the  nuncupative  will  of  Mrs.  Martha 
Andress,  deceased,  which  was  propounded  for  probate  by 
the  appellee,  and  contested  by  the  appellant,  who  had  been 
previously  appointed  administrator  of  her  estate.  It  is 
unnecessaiy  to  notice  the  pleadings  in  the  cause,  since  the 
court  here  decides  nothing  concerning  them.  The  issue 
being  submitted  to  the  judge,  without  a  jury,  he  decided 
in  favor  of  the  validity  of  the  will,  ordered  it  to  be  admitted 
to  probate,  and  adjtidged  the  costs  against  the  adminis- 
trator individually.  The  record  contains  no  bill  of 
exceptions.  The  decree  recites,  that  several  witnesses 
were  examined,  "whose  testimony  was  reduced  to  writing 
by  the  court ;"  but  the  evidence,  though  incorporated  in 
the  transcript,  is  not  set  out  in  the  decree.  There  is  an 
agreement  of  counsel  shown  by  the  record,  to  the  effect 
"that  all  the  testimony  of  all  the  witnesses  examined  in 
the  case,  which  testimony  has  been  reduced  to  writing  by 
the  judge  as  the  same  was  given  in  on  the  hearing  of  the 
cause,  be,  and  the  same  is  hereby,  made  part  and  parcel 
of  the  record,  to  go  up  to  the  supreme  court,  in  the  same 
manner,  and  with  the  same  effect,  as  if  fully  set  out  in  the 
decree  of  the  court." 

The  rulings  of  the  court,  in  adrtiitting  the  will  to  probate, 
and  adjudging  the  costs  against  the  administrator  indi- 
vidually, are  now  assigned  as  error. 

S.  J.  Gumming,  for  the  appellant. 
"Watts,  Judge  &  Jackson,  contra. 

RICE,  C.  J. — The   doctrine,- that  when  the  judge  tries 


f. 


82  ALABAMA. 


Bradley  v.  Andrcss. 


tlie  facts  of  the  case,  his  decision  is  not  revisable,  does  not 
extend  to  cases  in  which  it  is  his  legal  duty  to  try  the 
facts  and  apply  the  law  to  them,  and  in  the  discharge  of 
which  duty  he  mistakes  or  misapplies  the  law.  In  such 
cases,  he  does  not  occupy  only  the  position  of  the  juiy ; 
and  if  he  errs,  his  error  is  not  merely  an  error  as  to  fact,  but 
an  error  as  to  the  law. — Shaw  v.  Beers,  25  Ala.  449  ; 
Boling  V.  Boling,  22  Ala.  826. 

But,  even  in  such  cases,  when  the  correctness  of  his 
decision  depends  upon  the  proof,  it  cannot  be  revised  in 
this  court,  unless  all  the  evidence  on  which  he  acted  is  in 
some  proper  mode  made  part  of  the  judgment  or  decree 
itself,  or  set  forth  by  bill  of  exceptions,  or  in  some  legally 
authorized  agreement  of  the  parties. — Smith  v.  King, 
22  Ala.  558  ;  Gordon  v.  McLeod,  20  Ala.  242  ;  Barnes  v. 
Mobley,  21  Ala.  232 ;  Williams  v.  Gunter,  28  Ala.  681. 

The  evidence  upon  which  the  court  below  decided  the 
several  issues  in  this  case,  is  not  set  forth  in  any  of  these 
modes  ;  nor  does  the  record  authorize  us  to  sa}'',  that  we 
are  judicially  informed  that  the  matters  which  appear  in 
the  transcript  are  the  matters,  and  the  only  matters,  which  were 
in  evidence  in  relation  to  those  issues.  The  settled  rule 
is,  that  whenever  it  is  intended  to  incorporate  in  a  decree 
or  bill  of  exceptions,  or  in  an  agreement  designed  to  ope- 
rate as  a  substitute  for  a  bill  of  exceptions,  any  writing 
read  or  oflered  in  evidence,  it  is  indispensable  to  set  it 
out  therein,  or  so  to  describe  it  "by  its  date,  amount, 
parties,  or  other  identifying  features,  as  to  leave  no  room 
for  mistake  in  the  transcribing  officer." — ^Branch  Bank  at 
Decatur  v.  Moseley,  19  Ala.  222 ;  Barnes  v.  Mobley, 
supra. 

As  the  rules  above.stated  have  not  been  regarded  by 
the  appellant,  we  cannot  revise  or  reverse  the  decisions  of 
the  court  below  on  the  issues  of  facts  joined  between  the 
parties. 

But,  even  if  we  could  revise  the  decisions  of  the  court 
below  as  to  the  issues  on  the  replications  to  the  first  and 
third  pleas,  we  are  satisfied  that  nothing  in  the  record 
shows  any  error  in  those  decisions.  It  is  true,  the  decree 
shows  that  several    witnesses  were   examined,   "whose 
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testimony  was  reduced  to  writing  by  the  court,"  and  that 
the  agreement  of  counsel  is,  that  "all  the  testimony  of  all 
the  witnesses  examined  in  the  case,  which  testimony  has 
been  reduced  to  writing  by  the  probate  judge  as  given  in 
by  the  witnesses  at  this  term  of  the  court  on  the  hearing  of 
the  case,"  shall  be  regarded  as  part  of  the  record;  but 
neither  the  decree  nor  agreement  of  counsel  mentions  the 
name  of  any  witness,  nor  describes  the  testimony  of  any 
witness  or  witnesses,  by  any  such  indentifying  feature  "as 
to  leave  no  room  for  mistakes  in  the  transcribing  officer.'* 
And  it  is  not  for  us  to  conjecture  or  intend  that  the  state- 
ments of  certain  witnesses,  appearing  in  the  transcript, 
contain  the  testimony,  and  all  the  testimony,  of  all  the 
witnesses  examined. 

According  to  section  1649  of  the  Code,  the  costs  were 
properly  adjudged  against  the  contestant.  But,  as  it 
appears  that  he,  being  administrator,  contested  in  good 
faith,  he  is  entitled  to  reimbursement  out  of  the  estate ; 
and  the  court  with  which  he  must  settle  his  accounts  as 
administrator,  will  do  him  justice. — Bettis  v.  Taylor, 
9  Porter's  Rep.  564. 

The  decree  is  affirmed. 


THOMAS  vs.  DIJMAS. 

[finax  settlement  of  decedent's  estate.] 

1.  Parties  io  final  settlement. — The  personal  representfttive  of  a  deceased  distrib- 
utee is  a  necessary  party  ta  a  final  settlement  of  the  estate ;  and  if  a  final 
decree  is  rendered  without  making  him  a  party,  he  may  afterwards  be  made 
a  party  on  petition,  and  revise  the  decree  on  error. 

2.  Limitation  of  appeal  from  final  decree. — Six  months  is  the  limitation  of  an  ap- 
peal from  a  decree  of  the  probate  court,  rendered  on  the  final  settlement  of 
an  estate,  even  when  sued  out  by  a  person  who  was  made  a  party  after  its 
rendition. 

3.  Final  decree  not  set  aside  without  notice. — A  final  decree,  in  favor  of  distributees, 
on  settlement  of  an  administrator's  accounts,  cannot  be  set  aside  at  a  subse- 
quent term,  on  the  petition  of  the  personal  representative  of  a  deceased 
distributee,  without  notice  to  the  other  distributees. 
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Appeal  from  the  Probate  Covirt  of  Wilcox. 

In  the  matter  of  the  estate  of  Wade  H.  Dtimas,  deceased. 
The  record  shows  that  the  administrator  of  the .  estate 
made  a  final  settlement  of  his  accounts  on  the  14th 
January,  1856  ;  and  that  the  court  then  rendered  a  decree 
against  him,  in  favor  of  the  widow  and  two  other  distrib- 
utees of  the  estate,  for  their  respective  portions  of  the 
balance  found  in  his  hands.  Afterwards  (but  at  what 
particular  time  nowhere  appears)  the  appellant,  as  the 
administrator  of  Mary  Hawkins,  deceased,  filed  his  peti- 
tion in  said  court,  alleging  that  his  intestate  was  a 
distributee  of  said  estate,  and  that  he,  as  her  administrator, 
ought  to  have  been  made  a  party  to  said  final  decree  and 
settlement ;  and  praying  that  he  might  be  made  a  party, 
and  that- said  decree  might  be  set  aside.  The  petition 
was  heard  at  the  October  term,  1856,  when  the  court 
ordered  that  the  petitioner  be  made  a  party  to  the  former 
decree,  but  refused  to  set  aside  that  decree.  The  appel- 
lant now  assigns  as  error — 1st,  the  rendition  of  the  decree 
on  final  settlement  without  bringing  in  the  personal  repre- 
sentative of  his  intestate ;  and,  2d,  the  refusal  to  set  aside 
said  decree  on  his-  petition. 

Ben.  Williamson,  for  the  appellant. — 1.  The  final  de- 
cree is  erroneous,  because  the  proper  parties  were  not 
before  the  court. — Reynolds  v.  Reynolds,  11  Ala.  1023 ; 
Hall's  Distributees  v.  Andrews'  Adm'r,  17  Ala.  40. 

2.  A  person  who,  though  a  distributee,  was  not  brought 
in  as  a  party,  may  be  made  a  party  on  petition,  and  have 
the  decree  reversed  on  error. — Collier's  Adm'r  v.  Slaugh- 
ter's Adm'r,  22  Ala.  671 ;  Watson  v.  May,  8  Ala.  177  ; 
Gould  V.  Hays,  19  Ala.  438 ;  McMaken  v.  McMaken, 
18  Ala.  596 ;  McConico  v.  Cannon,  25  Ala.  462. 

3.  The  court  should  have  set  aside  and  vacated  the  final 
decree. — Hall's  Distributees  v.  Andrews,  17  Ala.  40; 
Lees  V.  Browning,  15  Ala.  495 ;  Shields  v.  Alston,  4  Ala. 
249  ;  Roy  v.  Segrist,  19  Ala.  810 ;  Hood  v.  Branch  Bank, 
9  Ala.  335  ;  1  Dev.  313 ;  1  Hawks,  71 ;  1  Hawks,  282  ; 
2  Ala.  701 ;  28  Ala.  390. 


v>v 


JAXIJARY  TERM,  1857. 86 

Thomas  t.  Dumas. 

ISTo  counsel  appeared,  for  the  appellee. 

WALKER,  J.— It  is  undoubtedly  the  law,  that  the 
omission  to  make  the  representatives  of  the  distributees 
of  the  estate,  who  died  after  the  death  of  the  appellee's 
testator,  parties,  rendered  the  decree  on  the  final  settle- 
ment of  the  estate  erroneous.  It  is  equally  certain,  that 
after  the  rendition  of  the  decree,  the  representative  of  a 
deceased  distributee  may,  on  petition,  be  made  a  party, 
and  may  then  revise  the  action  of  the  probate  judge  in  the 
rendition  of  the  decree. — See  the  authorities  cited  on  the 
brief  of  counsel.  But  in  this  case,  the  appellant  cannot 
assign  for  error  the  decree  of  the  probate  court  on  final 
settlement,  because  there  was  a  period  exceeding  six 
months  between  the  rendition  of  the  decree  and  the 
taking  of  the  appeal. — See  Code,  §  1888.  The  omission 
of  the  appellant  to  have  himself  made  a  party  at  an  earlier 
day  does  not  relieve  him  from  the  statute  of  limitations. 
Minell  &  Co.  v.  Reed,  at  the  present  term. 

It  is  contended,  that  the  probate  court  should  have 
gone  on,  after  making  the  administrator  of  the  estate  of 
the  deceased  distributee  a  party,  and,  on  his  motion,  set 
aside  the  decree  on  the  final  settlement  of  the  estate. 
We  forbear  to  express  an  opinion  as  to  the  question 
whether  the  probate  court  has,  on  account  of  the  omission 
to  bring  before  it  a  portion  of  the  necessary  parties,  the 
power  to  set  aside  its  decree  upon  a  final  settlement,  after 
the  adjournment  of  the  session  at  which  it  was  rendered. 
Whether,  as  a  general  rule,  the  probate  court  can  set 
aside  its  decrees,  which  are  not  absolutely  void;  and 
whether  the  decisions  of  this  court,  that  it  may,  on  ac- 
count of  the  omission  to  make  the  necessaiy  parties,  set 
aside  the  probate  of  a  will, — are  susceptible  of  extension  by 
analogy  to  oth^  cases,  are  questions  which  have  not  been 
argued  before  us,  and  which  we  do  not  decide  in  this 
case. — See  Hill  v.  Hill,  6  Ala.  166 ;  Roy  v.  Segrist,  19  Ala. 
810 ;  Hood  &  Stinnett  v.  Mobile  Bank,  9  Ala.  335. 

Aside  from  those  questions,  we  are  bound  to  decide  the 
appeal  before  us  against  the  appellant.  The  decree  on 
the  final  settlement  was  rendered  in   favor  of  three  per- 
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sons,  described  as  distributees,  for  tbeir  respective  distrib- 
utive shares  of  the  balance  found,  on  taking  the  account, 
against  the  administrater.  One  of  those  distributees  was 
the  widow  of  the  deceased.  A  judgment  by  the  probate 
court,  setting  aside  the  decree  on  final  settlement,  would 
necessarily  annul  the  decrees  in  favor  of  these  three  distrib- 
utees. There  is  no  principle,  which  would  authorize  a 
judgment,  by  a  distinct  and  subsequent  action  of  the  court, 
annulling  those  decrees  without  notice  to  the  persons  in 
whose  favor  they  'were  rendered. — McCurry  v.  Hooper, 
12  Ala.  823 ;  Boykin  v.  Rain,  28  Ala.  332 ;  McKissack  v. 
Davis,  18  Ala.  315.  The  allowance  of  an  amendment,  nunc 
pro  tunc,  without  notice,  is  placed  upon  grounds  which 
have  no  application  in  this  case. — Allen  &  Dean  v.  Brad- 
ford &  Shotwell,  3  Ala.  281.  There  was  no  notice  in  this 
case  to  the  parties  whose  decrees  were  sought  to  be  set 
aside ;  and,  therefore,  the  court  did  not  err  in  refusing 
to  vacate  them. 

Whether  the  appellant,  if  his  rights  have  been  preju- 
diced by  the  decree  of  the  probate  court,  may  not  obtain 
relief  under  section  1915  of  the  Code,  is  a  matter  not  for 
our  decision  in  this  case,  but  for  his  consideration. 

The  decree  of  the  court  below  is  affirmed. 


DOWI^S  vs.  MrN"CHEW. 

[action  on  account  fob  medical  services — NONSUIT.] 

,  Exception  and  nonsuit. — Where  the  judgment  entry  recites,  that  "the  plaintiff 
excepted  to  the  ruling  of  the  court,  and  takes  a  nonsuit,"  it  sufficiently 
appears  that  the  nonsuit  was  taken  on  account  of  the  adverse  ruling  of  the 
court. 

,  Statute  prohibiting  recovery  for  services  by  unlicensed  physicians. — The  statute  of 
this  State,  prohibiting  a  recovery  for  medical  services  rendered  by  an 
unlicensed  physician,  (Code,  §  977,)  does  not  prevent  a  recovery  here  for 
services  rendered  in  another  State;  nor  can  our  courts  presume  that  a  similar 
statute  exists  elsewhere. 
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Appeal  from  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  C.  W.  Eapier. 

This  action  was  founded  on  an  open  account  for  medicaj 
services  rendered  by  the  plaintiff,  as  a  physician,  in  the 
State  of  Texas.  Notice  was  served  on  him,  that  his 
license  to  practice  medicine  as  a  physician  would  be 
required  on  the  trial ;  but  he  produced  no  license.  There 
was  no  proof  that  the  laws  of  Texas  required  a  physician 
to  have  a  license  or  diploma.  On  these  facts,  the  court 
instructed  the  jury,  that  the  plaintiff  could  not  recover ; 
to  which  charge  the  plaintiff  excepted,  and  took  a  nonsuit. 
The  judgment  entry  recites,  that  "the  plaintiff  excepted 
to  the  ruling  of  the  court,  and  takes  a  nonsuit."  The 
charge  of  the  court  is  now  assigned  as  error. 

Jas.  L.  Pugh  and  E.  C.  Bullock,  for  appellant. 
Watts,  Judge  &  Jackson,  contra. 

STOISTE,  J. — It  is  argued  for  the  appellee,  that  the 
record  fails  to  connect  the  nonsuit  with  the  rulings  of  the 
primary  court.  "We  think  the  principle  to  be  extracted 
from  our  decisions  is,  that  if  the  record  establishes  the 
fact  that  the  decision  below  was  the  cause  of  the  nonsuit, 
and  that  the  party  excepted  with  a  view  to  a  revision  by 
this  court,  the  statute  is  complied  with* — Code,  §  2357 ; 
Shields  V.  Byrd,  15  Ala.  818  ;  Tate  v.  McCrary,  21  Ala. 
499 ;  Duncan  v.  Hargrove,  22  Ala.  150.  The  question 
here  presented  has  been,  in  effect,  decided  adversely  to 
the  views  of  the  appellee. — See  Duncan  v.  Hargrove,  supra; 
Blackburn  v.  Minter,  22  Ala.  613.  We  therefore  hold, 
that  the  appellant  has  sufficiently  reserved  the  question 
decided  adversely  to  him,  to  justify  us  in  considering  it. 

The  charge  of  the  circuit  court  cannot  be  vindicated. 
The  disability  under  which  physicians  labor  who  practice 
without  license,  is  purely  statutory. — See  Code,  §§  977-8. 
Our  statutes  cannot  operate  upon  such  contracts  made,  or 
services  rendered,  without  the  limits  of  the  State ;  neither 
can  we  presume  that  the  State  of  Texas  has  enacted  a  law 
similar  to  our  own. 


ALABAMA. 


Lovett  V.  Chisolm. 


The  judgment  of  the  circuit  court  is  reversed,  the  non- 
suit set  aside,  and  the  cause  remanded. 


LOVETT  IS.  CHISOLM. 

[application  to  set  aside  probate  of  will.] 

1.  Whe7i  decision  of  probate  Judge,  on  question  of  fact,  is  revisahle. — To  authorize 
the  appellate  court  to  revise  the  decision  of  a  probate  judge  on  a  question 
of  fact,  all  the  evidence  upon  which  said  judge  acted  must  be  brought  before 
it  in  a  proper  manner. 

2.  Who  may  apply  to  set  aside  probate  of  will. — After  the  expiration  of  the  time 
allowed  for  the  widow's  dissent  from  her  husband's  will,  she,  or,  in  the 
event  of  her  death,  her  personal  and  legal  representatives,  may  make 
application  to  have  the  probate  of  his  will  set  aside,  provided  she  was  not 
notified  of  the  application  for  probate. 

Appeal  from  the  Probate  Court  of  Dfillas. 

"Wm.  M.  Byrd,  and  L.  E.  Parsons,  for  appellant. 
Pegues  &  Dawson,  and  Jno.  T.  Morgan,  contra. 

RICE,  C.  J. — It  appears  from  the  record,  that  in  April, 
1848,  William  .Johnston  propounded  for  probate,  in  the 
probate  court  of  Dallas  county,  an  instrument  purporting 
to  be  the  last  will  and  testament  of  Daniel  Enlow;  that 
the  instrument  purported  to  have  been  executed  in  South 
Carolina  ;  that  the  court,  on  the  day  last  aforesaid,  ordered 
that  a  coriimission  issue,  directed  to  certain  named 
commissioners,  to  take  the  testimony  of  the  subscribing 
witnesses,  who  resided  in  South  Carolina;  that  the 
commission  was  executed,  and  returned ;  that  thereupon, 
in  June,  1848,  the  court  admitted  said  instrument  to  pro- 
bate ;  that,  by  said  will,  all  the  property  of  the  testator, 
real  and  personal,  was  given  to  his  wife,  I^ancy  Enlow, 
for  and  during  her  life ;  that  she  was  the  only  person  to 
whom  an}i:hing  was  given  by  said  will ;  and  that  she  is 
therein  appointed  the  sole  executrix.     It  does  not  appear 
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fihat  said  Johnston  had  aty  interest  in  said  will,  or  in  the 
property  of  the  testator ;  »!>r  that  any  notice  was  issued  to, 
«or  served  upon,  the  widow  qt  next  of  kin  of  the  testator,  of 
.«aid  application  for  the  probate  of  said  will,  or  of  any  of 
the  proceedings  by  which  it  was  admitted  to  pro-feate  ;  n©r 
^hat  the  widow  or  next  of  kin  appeared  in  said  court  duriiag 
the  pendency  of  said  appliciljion,  or  at  the  time  the  will  was 
admitted  to  probate ;  mor  that  any  letters  testamentary  ©c 
of  administration  were  ever  applied  for  or  issued  on  the 
«estate  of  said  testator,  or  any  order  made  in  relation 
tthereto,  after  the  will  was  admitted  to  probate,  until 
April,  1854,  after  the  widow  of  the  testator  had  died,  and 
5in  administrator,  ad  colligendum,  of  her  estate  had  been 
appointed  by  said  court. 

By  an  agreement  of  the  counsel  of  the  parties  to  this 
•suit,  signed  by  them,  and  endorsed  on  the  transcript  filed 
in  this  court,  "it  is  admitted  that  a  petition  was  duly  filed 
in  said  probate  court  to  set  aside  the  probate  of  the  will 
'of  Daniel  Enlow,  deceased,  and  that  the  persons  who  are 
•described  in  the  record  as  filing  s^id  petition  with  John 
C.  Chisolm,  executor  of  iN'ancy  Emlow,  the  wife  of  the 
•deceased,  are  the  heirs  and  legatees  of  said  aSTancy  Enlow." 
The  entry  on  the  minutes  of  slid  probate  court  shows, 
that  the  petition  was  filed  by  C&isolm  and  others,  in  that 
court,  on  the  28th  August,  1855.  It  appears  that  notice 
of  said  application  to  set  aside  the  probate  of  the  will  of 
Daniel  Enlow  was  issued  by  the  judge  of  said  probate 
court,  on  the  day  last  aforesaid,  and  was  served  by  the 
sherifif  of  Dallas  county,  on  the  29th  August,  1855,  pn 
John  G.  Lovett,  administrator  with  the  will  annexed  of 
the  estate  of  Daniel  Enlow;  a.nd  after  this  service,  the  said 
administrator,  Lovett,  appeared,  and,  on  his  motion,  as 
well  as  by  consent  of  the  parties,  the  said  application  to 
set  aside  tlie  probate  of  the  will  of  Daniel  Enlow  was  con- 
tinued until  March  term,  1856,  of  said  court,  when  thfe 
application  was  granted  as  shown  by  the  following  entry  : 

"Regular  Probate  Court,  March  Term,  1856. 

Jghn  C.  Chisolm,  Ex'r,     -^      Li  the  matter  of  the  last 
vs.  V  will  and  testament  of  Daniel 

Joiis  G.  Lovett,  Adm'r,  &c.  J  Enlow,  deceased. 
7 
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On  motion  to  set  aside  the  probate  of  said  will.  This 
cause  having  been  regularly  continued  to  this  term  of 
the  court ;  and  now,  at  this  term  •  of ,  the  court,  cam*  the 
parties  in  their  own  proper  persons,  and  also  by  their 
attorneys,  and  the  parties  having  announced  themselves 
ready  for  trial,  the  court  proceeded  to  hear  and  determine 
said  cause ;  and  upon  said  hearing,  it  is  ordered  and 
adjudged  by  the  court,  that  said  probate  of  said  last  will 
and  testament  of  said  Daniel  Enlow,  heretofore  admitted 
to  probate,  be  set  aside  and  held  for  nought,  &c. 

(Signed)  Thomas  G.  Rainer,  Judge." 

There  is  in  the  record  a  written  statement  signed  by  the 
judge  of  said  probate  court,  which  shows  that,  on  the 
hearing  of  the  application  to  set  aside  the  probate  of  the 
.will  of  Daniel  Enlow,  the  parties  respectively  introduced 
some  evidence  which  is  set  forth  in  said  statement ;  but 
there  is  nothing  in  the  record,  which  shows  or  asserts  that 
the  evidence  set  forth  in  that  statement  was  all  the  evidence 
adduced  on  the  hearing,  or  that  any  exception  was  taken  to 
any  ruling  or  decision  of  said  probate  court.  Even  if  we 
regard  that  written  statement  as  a  bill  of  exceptions,  it  is 
worthless  and  unavailing,  because  it  does  not  inform  us 
that  it  contains  all  the  evidence  on  which  the  probate 
c;ourt  acted,  and  does  not  in  any  way  show  any  error  in 
any  of  its  decisions.  As  the  record  fails  to  show  that  it 
brings  before  us  all  the  evidence  upon  which  that  court 
acted  in  setting  aside  said  probate  of  the  w^ll  of  Daniel 
Enlow,  we  cannot  say  that  the  evidence  which  was  before 
that  court  did  not  authorize  it  to  set  aside  that  probate,  if 
it  had  jurisdiction  of  the  application.  For  it  is  settled, 
that  we  cannot  revise  the  decision  of  a  primary  court, 
upon  matters  of  fact,  made  in  a  case  of  which  it  has  juris- 
diction, unless  we  are  properly  informed  that  all  the 
evidence  upon  which  it  decided  is  brought  before  us. 
Gordon  v.  McLeod,  20  Ala.  242;  Mobley  v,  Barnes, 
21  Ala.  232;  Price  v.  Gillespie,  28  Ala.  279. 

It  is  clear,  therefore,  that  the  decree  must  be  affirmed, 
unless  we  can  decide  that  the  probate  court  had  no  juris- 
diction over  the  application  to  set  aside  said  probate  of 
Maid  will.     We   cannot  so  decide.     Whether  that  court 
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would  have  had  jurisdiction  of  the  application,  if  it  had 
been  made  by  persons  who,  in  a  legal  sense,  had  no 
interest  in  having  the  probate  set  aside,  we  shall  not 
determine.  The  application  was  made  by  the  executor, 
heirs  and  legatees  of  the  widow  of  the  testator ;  and  they 
had'  an  interest  in  setting  aside  the  probate,  if  she  had  such 
interest  at  her  death.  She  did  have  such  interest,  because 
the  time  allowed  her  by  our  statute  for  dissenting  from 
the  will  had  expired  before  her  death,  and  a  provision  was 
made  in  the  will  for  her ;  and  therefore,  if  the  probate  was 
not  set  aside,  she  was  barred  of  her  distributive  share  of  her 
husband's  estate. — Armstrong  v.  Baker,  9  Iredell,  109  ; 
Vaughn  v.  Manning,  at  the  present  term ;  Roy  v.  Segrist, 
19  Ala.  810.  As  she  was  thus  concluded  by  the  probate 
from  asserting  any  right  in  opposition  to  the  will,  and  as 
our  statute  entitled  her  to  notice  of  the  probate,  and  as  it 
would  be  manifestly  unjust  and  unlawful  that  she  should 
be  thus  concluded,  'provided  she  was  not  notified  of  the  appli- 
cation for  probate,  the  law  would  have  allowed  her  an 
opportunity  to  prove  that  she  was  not  notified,  and  to  get 
clear  of  the  probate.  The  application  to  set  aside  the 
probate  would  have  afforded  her  such  opportunity,  and 
could  have  been  made  by  her  before  her  death. — Roy  v. 
Segrist,  supra.  And  as  she  could  have  made  it,  her 
executor,  heirs  and  legatees  might  make  it.  Of  such 
application,  made  by  them,  by  petition  "duly  filed,"  therfe* 
can  be  no  doubt  the  probate  court  had  jurisdiction. 
Merryweather  v.  Turner,  3  Curteis,  802 ;  Modern  Probate 
of  Wills,  398,  399 ;  Bradley  v.  Andress,  27  Ala.  596  ;  Roy 
V.  Segrist,  supra ;  Bell  v.  Armstrong,  1  Addams,  365 ; 
1  Williams  on  Exrs.,  359,  361,  364. 

No  error  is  shown  by  the  record,  and  the  decree  of  the 
court  below  is  affiraied. 
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RIVES  vs.  MOITTGOMERY  SOUTH  PLANK-ROAD 
COMPANY. 

[assumpsit  by  corporation  against  nELINQUEXT  STOCKHOLDER.] 

1.  Authority  of  directors  to  call  in  stock. — Where  the  charter  of  an  incorporated 
plank-road  company  authorized  the  stockholders  to  make  calls  for  payment 
on  subscriptions  for  stock,  and  to  appoint  a  board  of  directors,  consisting 
of  stockholders,  "to  manage  the  business  of  the  corporation," — held,  that 
the  stockholders  might,  by  resolution,  after  the  organization  of  the  company, 
delegate  to  the  board  of  directors  the  power  to  call  in  stock. 

2.  Declarations  of  directors  admissible  against  corporation. — In  an  action  against  a 
delinquent  subscriber  for  stock  in  an  incorporated  plank-road  company,  the 
defendant  may  prove  that,  before  he  subscribed  for  any  stock,  the  president 
and  one  of  the  directors  of  the  company  represented  to  him  that  the  road 
would  be  so  located  as  to  >  run  near  or  through  his  plantation;  that  he 
thereupon  subscribed  for  stock  in  the  company  ;  and  that  the  road  was  not 
located  according  to  said  I'epresentations,  (Walker,  J.,  dis-senting,  held  that 
the  declarations  of  its  officers  were  not  admissible  against  the  corporation, 
unless  it  was  first  shown  that  they  were  made  while  such  officers  were 
engaged  in  the  prosecution  of  the  business  of  the  company,  or  acted  for  it 
in  taking  the  defendant's  subscription,  and  that  the  company,  when  accept- 
ing the  subscription,  knew  that  it  was  procured  by  false  representations.) 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Nat.  Cook. 

This  action  was  brought  by  the  appellee,  to  recover  of 
the  defendant  the  balance  due  on  his  subscription  for  stock 
in  said  company.  The  defendant  pleaded  the  general 
issue,  with  leave  to  give  any  special  matter  in  evidence. 
On  the  trial,  the  plaintiff  ofiered  in  evidence  the  act  of  its 
incoi^poration,  (Session  Acts  1849-50,  p.  227,)  the  material 
portions  of  which  are  stated  in  the  opinion  of  the  court ; 
and  proved  its  organization  pursuant  to  the  terms  of  the 
charter,  the  defendant's  subscription  of  $500  to  the  capital 
stock  of  the  company,  the  several  calls  for  payment  of 
installments  on  subscriptions  for  stock,  and  the  defendant's 
failure  to  pay.  These  calls  for  payments  on  stock  were 
made  by  resolution  of  the  board  of  directors,  at  meetings 
held  by  them  as  such ;  and,  for  the  purpose   of  showing 
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tlieir  autliority  to  make  such  calls,  the  plaintiff  offered  in 
evidence  a  resolution,  adopted  at  a  general  meeting  of  the 
stockliolders  prior  to  tl^e  making  of  the  calls,  in  these 
words :  '•^Resolved,  that  the  president  and  directors  shall 
have  power,  and  it  shall  be  their  duty,  to  meet,  from  time 
to  time,  as  they  may  deem  expedient ;  to  make  such  by- 
laws, rules  and  regulations  as,  in  their  judgment,  the 
affairs  of  the  corporation  may  require  ;  to  appoint  such 
officers,  artists  and  workmen  as  they  shall  deem  necessary 
to  execute  the  business  of  the  corporation  ;  to  demand,  at 
such  time  and  proportion  as  they  shall  see  fit,  from  the 
respective  stockholders,  the  sums  of  money  due  on  their 
respective  shares,  under  pain  of  forfeiture  of  all  such 
shares  and  all  previous  payments  thereon  to  the  corporation ; 
to  declare  by  a  by-law  in  what  manner,  and  under  what 
restrictions,  the  shares  of  the  capital  stock  of  the  company 
shall  be  transferrable ;  and  to  regulate  all  such  ofl*er 
matters  as  may  seem  required  by  the  interest  of  the 
compan}'."  The  defendant  objected  to  the  admission  as 
evidence  of  the  resolutions  of  the  board  of  directors, 
calling  for  payment  of  installments  on  stock,  on  the 
ground  that  said  board  of  directors  had  no  authority  to 
make  such  calls,  and  that  the  stockholders  only  had  that 
power ;  but  the  court  overruled  his  objection,  and  he 
excepted. 

The  defendant  offered  to  prove,  that  before  h€  subscribed 
for  any  stock  in  said  company,  and  before  its  organization 
under  its  charter,  two  of  its  subscribers  for  stock,  one  of 
whom  was  afterwards  elected  president,  and  the  other 
secretary  of  the  corporation,  represented  to  him  that  the 
road  would  be  so  located  as  to  pass  through  his  plantation, 
thereby  greatly  enhancing  the  value  of  his  lands ;  that 
these  representations  were  repeated  by  them,  after  their 
election  to  their  respective  offices,  "and  thereupon  defend- 
ant subscribed  for  five  shares  of  the  capital  stock  of  said 
company;"  and  that  said  road,  as  afterwards  located,  did 
not  pass  within  five  miles  of  defendant's  plantation.  The 
court  excluded  this  evidence,  on  the  plaintiff's  objection ; 
and  the  defendant  excepted. 

These  rulings  of  the  court  are  now  assigned  as  error. 
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Watts,  Judge  &  Jackson,  and  Goldthwaite  &  Semple, 
for  the  appellant. — 1.  The  contract  of  the  subscribers  fov 
stock  is  governed  by  the  charter,  which,  by  its  second 
section,  confers  upon  the  stockholders,  or  a  majority  of 
them,  exclusive  power  to  regulate  the  time  and  mode  of 
payment ;  and  there  is  sound  reason  for  conferring  this 
power  upon  the  stockholders  themselves,  rather  than  upon 
the  directors.  The  provision  in  the  5th  section,  authoriz- 
ing the  appointment  of  a  board  of  directors,  after  the 
organization  of  the  company,  "to  manage  the  business  of 
the  corporation,"  might,  perhaps,  be  held  broad  enough 
to  confer  this  power  upon  them,  if  it  were  not  already 
expressly  conferred  on  other  parties.  It  cannot  be  said 
that  this  power,  if  given  at  first  to  the  stockholders,  was 
to  be  exercised  by  them  only  up  to  the  time  of  the  organi- 
zation of  the  company,  and  then  to  devolve  upon  the 
bo^-d  of  directora ;  because,  since  the  charter  itself  regu- 
lated the  first  payment,  which  secured  the  organization, 
this  provision  could  only  apply  to  payments  to  be  made 
subsequent  to  the  organization.  The  authority  to  regulate 
the  time  and  mode  of  payment,  being  ^,  personal  tru^, 
could  not  be  delegated  by  the  stockholders  to  the  directors, 
any  more  than  the  directors,  if  it  had  been  conferred  on 
them,  could  have  delegated  it  to  third  persons. — Lyon  v. 
Jerome,  26  Wendell,  485  ;  Rex  v.  Greenwood,  4  D,  «&  R. 
;  S.  C,  2  Barn.  &  Cress.  602  ;  Percy  v.  Millaudon, 
3  La.  568 ;  Commissioners,  &c.  v.  Bank  of  Buffalo,  6  Paige's 
Ch.  497  ;  Tuppetts  v.  Walker,  4  Mass.  595 ;  Emerson  v. 
Providence  Hat  Man.  Co.,  12  Mass.  237 ;  Washington  & 
Pittsburg  Turnpike  Co.  v.  CuUen  &  Crane,  8  Serg.  &  R. 
521 ;  Angell  &  Ames  on  Corporations,  §§  277,  278. 

2.  That  the  court  erred,  also,  in  excluding  the  evidence 
ofl:ered  by  the  defendant,  as  to  the  representations  of  the 
president  and  one  of  the  directors  of  the  company,  respect- 
ing the  intended  location  of  the  road,  see  Munroe  v. 
PritQhett,  16  Ala.  785 ;  S.  C,  22  Ala.  501 ;  Atwood's 
Adm'r  v.  Wright,  29  Ala.  346 ;  Railroad  Co.  v.  Tipton, 
5  Ala.  787 ;  Welland  Canal  Co.  v.  Hathaway,  8  Wendell, 
483;  Corning  &  Horner  v.  Southland,  3  Hill,  552;  Story 
on  Agency,  §  250 ;  6  Monroe,  248. 


,  •       JAmiARY  TERM,  1857. 95 

Rives  V.  Montgomery  South  Plank-Road  Co. 

Elmore  &  Yancey,  contra. — 1.  Independent  of  any  express 
provision  in  the  charter,  the  stockholders  would  have  had 
tjie  power,  until  the  company  was  regularly  organized,  to 
regulate  the  assessments  of  stock ;  and  the  provision  of 
the  second  section,  if  it  confers  that  power  upon  them  as 
.  the  associates  and  successors  of  the  persons  named,  does 
not  enlarge  the  authority  which  they  would  have  taken 
by  implication.  That  provision,  it  is  insisted,  is  merely 
directory. — Railroad  'Co.  v.  Tipton,  5  Ala.  787;  Bates  & 
Hines  v.  State  Bank,  2  Ala,  451.  The  stockholders  might, 
and  did,  by  resolution  delegate  this  power  to  the  board  of 
directors. — Ex  imrte  Wilcocks,  7  Cowen,  402  ;  Common- 
wealth V.  Woelper,  3  Serg.  &  R.  29  ;  Angell  &  Ames  on 
Corporations,  ch.  4,  §  2  ;  ib.  ch.  10,  §  1 ;  2  Metcalf,  166  ; 
Dana  v.  U.  S.  Bank,  5  Watts  &  Serg.  245. 

2.  If  the  directors  had  no  authority  to  make  the  calls 
for  the  stock,  yet  the  company  has  ratified  their  acts,  and 
this  is  sufficientt — Hartford  Bank  v.  Barry,  17  IMass.  97  ; 
3  Sandford's  Sup.  Ct.  R.  175. 

3.  The  declarations  of  the  president  and  secretary  of  tlie 
corporation  were  properly  excluded.  It  was  not  shown 
that  they  were  the  agents  of  the  company  to  procure 
subscriptions;  nor  that  they  were  authorized  to  make 
such  declarations ;  nor  that  the  defendant's  contract  was 
made  with  them ;  nor  that  his  subscription  was  induced 
by  said  representations;  nor  that  the  company  wasinformed 
or  notified  of  their  representations.  Moreover,  such  .rep- 
resentations were  the  mere  expressions  of  an  opinion  as 
to  the  location  of  the  proposed  road,  and  did  not  constitute 
a  fraud. 

WALKER,  J. — We  proceed,  first,  to  consider  the 
question  whether  the  board  of  directors  of  the  corporation, 
which  is  the  appellee,  had  the  power  to  make  the  calls  for 
the  payment  of  the  subscriptions  to  its  capital  stock.  The 
first  section  of  the  charter  of  the  corporation  constitutes 
Joseph  D.  Hopper  and  others,  and  their  associates  and 
successors,  a  body  corporate.  The  second  section  enacts, 
that  the  capital  stock  of  the  company  shall  be  one  hundred 
thousand  dollars,  and  that  subscriptions  to  the  same  shall 
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"foe  regulated  "6^  the  'parties  named  in  the  first  section,  or  a 
majority  of  them,  as  to  the  time,  place,  manner  and  m^de 
of  said  subscription,  and  the  time  and  mode  of  payment, 
with  full  power  to  regulate  the  whole  matter  ajid  decibre 
forfeitures,"  &c.  It  is  contended,  that  after  the  subscaip- 
tion  of  twenty-five  thousand  dollars  of  stock,  and  the 
organization  under  the  5th -section  of  ,ljie  act,  the  pVi^er 
of  prescribing  the  times  and  amounts  of  the  calls  otf-^he 
subscriptions  of  stock  belonged  to  the  stockholcferS, 
because  that  power  is  conferred  by  the  second  section- ©n 
the  parties  named  in  the  first,  and  the-parties  namedi'  in 
the  first  are  Joseph  D.  Hopper  and  others,  their  associajtes 
and  successors  ;  and  the  stockholders  are  the  ^^successovs." 

We  concede  this  much  of  the  argument,  without  exam- 
ining or  intending  to  avouch  its  correctness,  because  it 
«annot  influence  the  decision,  if  it  appears  that  the  direc- 
tors, who  made  the  calls,  had  received  a  legal  delegation 
®f  the  authority  conferred  upon  the  stockliolders  by  the 
second  section  of  the  charter.  It  is  no4^  and  cannot  be; 
disputed,  that  the  stockholders  could  invest  the  director* 
with  the  authority  to  prescribe  the  times  ami  amount  of  the 
calls,  if  the  power  to-  do  so  is  conferred  by  tlie  charter. 

The  fifth  sectisvasL  says,  that  whenever  twenty-five 
thousand  dollars  etf  the  stock  shall  be  subscribed  for,  the; 
company  may  be  considered  as  organizeal,  and  the  stock- 
holders may  proceed  to  elect  a  board  of  disestors,  -scho- 
shall  be  owners  of  stock,  to  manage  the  business  of  the 
corporation.  The  stockholders  elected  the  board  of  direc- 
tors,-and,  by  resolution,  authorized  them  "teo  demand,  at 
such  times  and  proportion  as  they  might  see  fit,  from  the: 
respective  stockholders,  the  sums  «if  money  'iiue  on  their 
respective  shares."  Have-  the  stocMiolders  ti-anscended 
their  powers,  in  thus  imposing  this  &uiy  on  tlje  board  of 
ifirectors,  as  a  part  of  the  brsiness  of  the  coi-pcration  ?  It 
is  clear  that  the  coi^poration  has  a  right,  conferred  by  the 
charter,  to  transact  its  business  through  the  board  of 
efirecti-ps.  If  the  making  of  the  calls  on  the  stockholders 
be  a  part  of  the  business  of  the  corporation,  the  stock- 
holders are  expressly  authorized  to  delegate  their  power 
in  that  respect  to  the  directory ;   and   the   directory,   by 
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virtue  of  the  above  named  resolution,  had  a  delegation  of 
that  authority.  To  hold  that  the  directors  have  not  such 
authority,  would  deny  to  the  language  of  the  charter  its. 
natural  import,  and  engraft  upon  it  an  exception. — In 
Ex  parte  Henry  "Winsor,  3  Story,  411,  Judge  Stoiy  says : 
"When  the  corporation  itself  is  pointed  out  as  the  proper 
functionary  to  execute  a  discretionary  power,  it  seems  to 
me  that  the  true  conclusion  is,  in  the  absence  of  all  other 
'provisions,  that  it  must  be  solely  exercised  by  the  coi-po- 
ration,  at  its  legal  meetings  held  for  that  purpose."  With- 
out infringing  the  principle  thus  laid  down,  we  hold,  that 
the  presence  of  the  provision  in  the  charter,  authorizing  the 
election  of  a  board  of  directors  to  manage  the  business  of 
the  corporation,  carries  the  power  of  delegation  to  the  board 
of  directors. 

It  is  contended  for  the  appellant,  that  the  circuit  court 
'erred,  in  rejecting  his  proposal  to  prove  that  thepresident 
of  the  board  of  directors  and  one  of  the  directors,  both 
being  stockholders,  represented  tohim,  before  he  subscribed 
to  the  capital  stock  of  the  company,  that  the  road  would 
receive  a  location  highly  favorable  to  his  interests  ;  which 
representation  was  falsified  in  the  actual  location  subse- 
quently made.  Distinct  offers  were  made  to  prove  the 
declarations  of  these  two  persons,  before  they  went 
into  their  respective  offices  of  president  and  director,  and 
afterwards.  The  admissibility  of  those  made  afterwards 
will  be  considered,  because  the  argument  is  stronger  for 
the  relevancy  of  them,  than  of  those  made  before  the 
declarants  attained  their  respective  offices.  The  Mil  of 
exceptions  says,  "that  after  the  declarants  were  elected 
(president  and  director),  they  repeated  the  representations 
above  described  to  the  defendant,  before  he  subscribed 
for  any  stock  ;"  "and  that  thereupon  the  defendant  sub- 
scribed for  five  shares  in  the  capital  stock  of  the 
compaily." 

The  declarations  of  the  ofiicers  of  a  coi'poration  are  not, 
of  themselves,  evidence  against  it,  even  though  they  may 
have  an  interest  in  it.  The  representations  made  by  the 
president  and  a  director  of  the  corporation  are  not  compe- 
tent  evidence   against  it,  unless  they  were  made  in  the 
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prosecution  of  the  business  of  the  corporation,  or  unless 
they  acted  for  the  corporation  in  taking  the  subscription, 
and  the  corporation  afterwards  accepted  the  subscription, 
knowing  that  it  was  procured  by  false  representations. 
This  position  is  so  fully  sustained  by  the  authorities,  that 
the  writer  of  this  opinion  cites  them  without  comment. 
Polleys-v.  Ocean  Insurance  Company,  14  Maine,  (3  Shep.) 
141 ;  Fairfield  County  Turnpike  Co.  v.  Thorp,  13  Conn. 
173 ;  Farmer's  Bank  v.  McKee,  2  Barr,  318  ;  Boom  v.  The 
City  of  Utica,  2  Barb.  Sup.  Ct.  R.  104;  Frankfort  &  S. 
Turnpike  Co.  v.  Churchhill,  6  Mon.  428 ;  Housatonic 
Bank  v.  Martin,  1  Met.  294;  Hall  v.  Selma  k  T.  R.  R., 
6  Ala.  741 ;  Ready  &  Banks  v.  Mayor  and  Aldermen  of 
Tuscaloosa,  ib.  336  ;  Angell  &  Ames  on  Corp.,  249,  521 ; 
Ruby  V.  The  Abyssinian  Society,  15  Maine,  306. 

When  evidence  offered  is  jwima-facie  competent  and 
relevant,  it  must  be  received,  without  regard  to  its  suffi- ' 
ciency  or  insufficiency,  its  strength  or  weakness. — King  v. 
Pope,  28  Ala.  601 ;  Jones  v.  Sterns,  ih.  677  ;  Abney  v. 
Kingslaud,  10  ib.  355.  On  the  other  hand,  if  testimony 
is  jprima-facie  incompetent,  it  must  be  excluded  by  the 
court,  unless  the  facts  necessary  to  show  its  competency 
be  proved,  or  unless  it  be  offered  in  connection  with  those 
facts,  or  the  announcement  of  an  expectation  to  prove 
them. — Bilberry  v.  Mobley,  21  Ala.  277  ;  Abney  v.  Kings- 
land,  supra ;  Lawson  &  Swinney  v.  The  State,  20  Ala.  65. 
The  admissibility  of  the  evidence  is  a  question  for  the 
court.  The  court  must  decide  whether  the  facts  necessary 
to  establish  the  legality  of  testimony  not  2)rima-facie  legal 
exist,  though  the  judge  may,  if  he  chooses,  take  the 
opinion  of  the  jury  upon  the  preliminary  question  of  fact. 
Scott  V.  Coxe,  20  Ala.  296  ;  Abney  v.  Kingsland,  supra; 
Bilberry  v.  Mobley,  supra.  The  court  will  not  intend, 
for  the  purpose  of  reversing  a  judgment,  the  existence  of 
the  facts  necessary  to  establish  the  admissibility  of  testi- 
mony. This  court  will  not  hold  that  the  circuit  court 
erred  in  the  rejection  of  such  testimony,  unless  it  affirma- 
tively appear  that  the  facts  upon  which  its  admissibility 
depended  were  shown  to  the  court,  or  at  least  proposed 
to  be  proved. 
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It  follows  as  a  sequence  from  what  'lA  said  above,  that  it 
cannot  be  held  that  the  court  below  erred  in  the  rejection 
of  the  offered  evidence,  unless  the  bill  of  exceptions 
discloses  the  facts  from  which  the  legality  of  the  evidence 
would  result.  It  may  be  conceded,  that  the  facts  that 
the  persons  who  made  the  representations  were  officers  of 
the  corporation,  and  that  the  representations  being  made 
the  defendant  thereupon  subscribed,  feebly  tend  to  prove 
that  those  persons  took  the  subscription  of  stock,  and 
were  discharging  the  duties. of  an  agency  for  the  corpora- 
tion, in  obtaining  subscriptions  to  its  capital  stock,  when 
the  representations  were  made  ;  but  those,  the  only  facts 
affecting  the  question,  can  amount  to  nothing  more  than 
a  mere  tendency  to  the  establishment  of  the  requisite  con- 
clusion. This  is  not  enough.  In  the  case  of  Coster  v. 
Coxe,  20  Ala.,  our  predecessors  said  :  "It  is  not  sufficient 
that  there  may  be  some  evidence  tending  to  prove  the 
preliminary  fact :  it  must  be  established  to  the  satisfac- 
tion of  the  court  by  competent  proof."  In  Abuey  v. 
Kingsland,  supra,  the  court  decided  that  the  preliminary 
fact  was  not  established,  notwithstanding  there  was  a 
strong  tendency  of  the  proof  to  the  requisite  conclusion. 
See,  also.  Hart  v.  Newland,  3  Hawks'  R.  122 ;  Weidler  v. 
Farmer's  Bank  of  Lancaster,  11  Serg.  &  R.  134,  140. 
There  must  be  proof  authorizing  a  fair  presumption  of 
the  preliminary  fact.  K  evidence,  per  se  illegal,  is  admitted 
upon  a  mere  tendency  of  proof,  the  question  of  the  legality 
of  the  evidence  is,  in  effect,  referred  to  the  jury ;  yet  it  is 
well  established,  as  we  have  shown  by  the  authorities, 
that  it  is  a  question  for  the  court ;  and  the  admission  of 
the  illegal  evidence,  though  it  may  be  afterw^ards  with- 
drawn, is  rebuked  as  an  improper  practice. — Florey's 
Ex'rs  V.  Florey,  24  Ala.  241. 

If  the  corporation  has  violated  its  charter,  by  making  a 
location  of  the  road  in  contravention  of  the  provisions  of 
that  act,  it  may  become  the  ground  of  a  direct  proceeding 
against  the  corporation,  but  it  is  no  defense  to  an  action 
for  the  enforcement  of  a  contract  made  with  the  coi*pora- 
tion.  The  authorities  are  in  point  and  conclusive  of  the 
question.— Central  Plank-Road  Co.  v.  Clemens,  16  Missouri, 
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(1  Bennett,)  359  ;  Duke  v.  Cahaba  i^av.  Co.,  16  Ala.  372  ; 
Selma  &  Tenn.  E.  li.  v.  Tipton,  5  Ala.  787 ;  State  v.  Carr, 
5  IS".  H.  367 ;  Jolm  v.  Farm.  &  Mech.  Bk.  of  Indiana, 
2  Blackford,  367  ;  Hughes  v.  Bk.  of  Sommerset,  5  Litt. 
45  ;  Trustees  of  Vernon  Society  v.  Jesse  Hills,  6  Cowen,  23; 
Charles  River  Bridge  v.  Warren  Bridge,  7  Mass.  344,  371. 
In  my  opinion,  the  judgment  of  the  court  below  ought 
to  be  afHrmed.  ,       , 

EICE,  C.  J. — It  is  well  settled,  that  no  one  can  hold 
an  interest  procured  for  him  by  the  fraud  of  another,  any 
niore  than  if  the  fraud  were  committed  by  himself. — At- 
wood's  Adm'r  V.  "Wright,  29  Ala.  346  ;  Bowers  v.  Johnson, 
10  Smedes  &  Marsh.  169  ;  Hnguenin  v.  Basley,  2  White  & 
Tudor' s  Leading  Cases  in  Equity,  pt.  2,  top  page  64 ; 
7  Iredell's  Eq.  Rep.  7 ;  3  ih.  219. 

In  the  present  case,  the  defendant  asserts  that  the  sub- 
scription of  stock  by  him  was  procured  by  the  false  and 
fraudulent  representations  of  the  president  and  one  of  the 
members  of  the  board  of  directors  of  the  company ;  and 
that,  in  suing  him  on  this  subscription,  the  company  is 
seeking  to  recover  an  interest  procured  through  the  fraud 
of  its  president  and  one  of  its  directors.  If  this  assertion  of 
the  defendant  be  true,  his  defense  is  complete.  He  cer- 
tainly, then,  ought  to  be  allowed  to  prove  the  truth  of  his 
assertion.  How  can  he  possibly  do  so,  unless  he  is  per- 
mitted to  show  what  that  president  and  director  said  to 
.  him  before  he  subscribed  for  stock,  and  that  thereupon 
he  did  subscribe  ?  Whether  the  declarations  of  the  presi- 
dent and  director  were  the  cause,  and  the  defendant's, 
subscription  the  effect,  is  a  question  of  fact  for  the  juiy. 
In  this  point  of  view,  the  declarations  are  facts,  the  effect 
of  which  in  procuring  the  defendant's  subscription  is  a 
material  question  in  the  cause.  It  is  too  clear  for  argu- 
ment, that  no  court  or  fair-minded  man  can  say  it  is 
unnatural,  or  unreasonable,  that  such  declarations  of  such 
officers  (if  made)  should  induce  a  man  whose  property  was 
situated  on  or  near  the  line  of  the  road  held  forth  by  those 
officers,  to  subscribe  for  stock.  We  cannot  doubt  that 
the  declarations  of  those  officers,  as  offiired  by  the  defend- 
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ant,  were  relevant  and  admissible.  Those  declarations 
certainly  throw  some  light  upon  one  of  the  material  ques- 
tions in  the  case ;  and  to  exclude  them,  is  to  deny, 
practically,  to  the  defendant  the  right  to  prove  the  very 
basis  on  which  he  rests  his  defense.  Until  those  declara- 
tions are  proved,  it  is  impossible  to  show  that  they  were 
false,  or  that  they  formed  an  inducement  to  the  defendant 
to  subscribe. 

We  do  not  assent  to  that  part  of  Judge  Walker's  opin- 
ion which  relates  to  the  declarations  of  the  president  and 
director  as  oiFered  in  evidence  by  the  defendant.  Judge 
Walker  thinks  the  court  below  did  not  err  in  excluding 
those  declarations.  We  think  otherwise  ;  and,  in  support 
of  our  view,  we  refer  to  the  following  authorities,  which 
vindicate  our  conclusion,  and  establish  the  rule,  that  be- 
fore the  testimony  is  closed,  evidence  relevant  to  any 
issue  in  the  cause  cannot  be  excluded  by  the  court. — ^La- 
roque  v.  Hatch,  7  Ala.  798  ;  Smith  v.  Armistead,  ih.  698 ; 
Outhbert  v.  Newell,  ib.  457 ;  Spears  v.  Cross,  7  Porter, 
437 ;  Wiswall  v.  Ross,  4  ih.  321 ;  Evans  v.  Boiling,  8  ib. 
546  ;  McKenzie  v.  McRae,  ib.  70. 

For  the  error  in  excluding  those  declarations,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

STO!Nn,  J. — I  concur  with  the  chief-justice. 


McREYNOLDS  vs.  JONES,  Adm'r. 

[application   to  set   aside   Dn^ISIOX   of  SL.V'S'ES.] 

,  Partial  dklribution  before  lapse  of  eighteen  months. — If  the  widow,  after  dissent- 
ing from  her  husband's  will,  makes  application  for  a  division  of  the  slaves, 
she  cannot  afterwards  have  the  division  set  aside,  because  it  was  made  before 
the  lapse  of  eighteen  months  from  the  grant  of  administration. 

,  Construction  of  bill  of  exceptions. — Where  a  bill  of  exceptions  admits  of  two 
constructions,  the  appellate  court  will  so  construe  it  as  to  affirm,  rather 
than  reverse  the  judgment. 
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3.  Equitable  ccmvcrsion. — Where  a  test?ator  directs  all  his  real  estate  to  be  sold, 
and  all  his  slaves  to  be  emancipated,  and  the  widow  dissents  from  the  will, 
she  cannot  claim  to  have  the  land  considered  money  in  the  allotment  of  her 
distributive  share  of  the  personalty,  so  that  the  provisions  of  the  will  re- 
specting the  emanclpatloa  of  the  slaves  may  be  carried  into  effect. 

Appeal  from  the  Probate  Court  of  Wilcox. 

The  record  sliows  tlie  following  facts :    The  last  will 
and  testament  of  John  -McReynolds,   deceased,  was  pro- 
pounded for  probate  on  the  4th  September,  1854,  by  the 
executor  therein  named,  and  was  admitted  to  probate  on 
the  11th  December  following.     By  said  will,  the  testator 
directed  all  his  slaves  to  be  carried  to   Liberia  by  his  ex- 
ecutor, and  there  emancipated  ;  bequeathed  $8,000  to  his 
wife,  "as  her  full  portion  and  share"  of  his  entire  estate, 
and  the  residue  of  his  estate  to  the  children  of  his  brothers 
and  sisters,  to  be  equally  divided   among  them ;  and  di- 
rected his  executor  to  sell  all   hia   lands   and   personalty, 
not  otherwise  disposed  of,  and  divide  the  proceeds  of  sale 
among  his  residuary  legatees.     On   the   5th  September, 
1854,  the  widow  filed  her  written  dissent  from  the  will, 
and  claimed  her  distributive  share  of  the  estate.     On  the 
25th  September,  1854,  Joseph  G.  Jones  and  Samuel  L. 
Jones    were    appointed    special    administrators   of  the 
estate;  and  afterwards,  on  the  11th December,  1854,  they 
were   appointed  administrators  with   the   will  annexed. 
On  the  1st  January,  1855,  commissioners  were  appointed 
by  the  court,  on  the  application  of  the  widow,   to  divide 
the  slaves  belonging  to  the  estate,  and  allot  to  her  her 
portion.     On  the  15th  January,  1855,  as  the  next  minute 
entry  recites,  the  commissioners  made  their  report,  "which 
report  was  confirmed  by  the   court,    and   ordered  to  be 
spread  on  the  minutes."     On  the  same  day  an  order  was 
made,  on  the  petition  of  the  widow  previously  filed,  for 
the  allotment  of  her   dower ;  and   on   the  19th  January, 
the  return  of  the  sheriff  and  commissioners,   relative  to 
the  allotment  of  dower,   was   ordered  to    "be  confirmed, 
filed,    and   recorded."     On   the   22d  January,    1855,  an 
order  was  made,    authorizing  the   administrators   to  sell 
the  lands,  on  a  credit  of  twelve  months. 
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On  the  14th  Februaiy,  1855,  the  widow  filed  lier  peti- 
tion, asking  the  court  "to  set  aside  the  order  appointing 
commissioners  to  divide  the  negroes  belonging  to  said 
estate,  and  also  the  order  made  by  the  court  on  the  return 
of  the  report  made  by  said  commissioners,"  on  the  follow- 
ing grounds :  1st,  that  said  proceedings  were  had  before 
the  expiration  of  eighteen  months  from  the  grant  of  ad- 
njinistration  on  said  estate,  and  therefore  the  court  could 
not  take  jurisdiction  of  the  same;  2d,  that  said  applica- 
tion was  made  by  her  under  the  apprehension  that  the 
property  of  the  estate,,  other  than  slaves,  Avas  not  sufficient 
to  pay  her  distributive  share ;  3d,  that  said  proceedings, 
if  carried  into  eifect,  would  defeat  the  provisions  of  the 
will  respecting  the  emancipation  of  the  slaves;  which  the 
court  had  no  power  to  do.  The  administrators  objected 
to  the  granting  of  this  petition,  because,  1st,  the  proceed- 
ings complained  of  were  had  on  the  application  of  the 
widow  herself;  2d,  that  said  proceec^ings  were  had  in 
pursuance  of  law,  and  had  been,  "in  effect,  confirmed. by 
the  court."  On  the  hearing  of  the  petition,  it  was  "or- 
dered by  the  court,  that  said  motion  be  refused,  and  that 
the  report  stand  confirmed";  to  which  ruling  of  the  court 
the  petitioner  excepted,  and  which  is  now  assigned  as  error. 

Robert  H.  Smith,  for  the  appellant. — 1.  The  order  for 
the  division  of  the  slaves  is  void,  because  it  was  made  be- 
fore the  expiration  of  eighteen  months  from  the  grant  of 
administration. — Code,  §  1772.  The  probate  court,  being 
one  of  limited  powers,  must  strictly  pursue  the  statute. 

2.  The  provisions  of  the  will,  respecting  the  emancipa- 
tion of  the  slaves,  created  a  valid  trust. — Atwood's  Ileirs 
V.  Beck,  21  Ala.  590 ;  Abercrombie's  Executor  v.  Abcr- 
cfombie^B  Heirs,  27  Ala.  489.  The  widow's  dissent  from 
the  will  leaves  it  untouched,  except  so  far  as  may  be 
necessary  to  give  her  her  statutory  rights. — 2  Lomax  on 
Executors,  205 ;  Mitchell  v.  Johnson,  8  Leigh,  400.  The 
condition  of  the  estate  shows  that  the  slaves  can  be 
emancipated,  the  widow  have  iier  distributive  share,  and 
the  residuary  legatees  the  remainder.  That  the  land, 
directed  to  be   sold,   is   converted   into  personalty,  see 
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2  Story's  Equity,  §§  790,  793,  1212,  1214 ;  2  Lomax  on 
Executors,  220-2  ;  5  Barbour,  190 ;  2  Sandford's  Cli.  341 ; 
7  Barr,  287  ;  16  Ala.  67,  ' 

"Watts,  Judge  &  Jackson,  contra.    (No  brief  on  file.) 

STOKE,  J. — In  considering  tbis  case,  we  propose  to 
confine  our  investigations  to  tbe  points  made  by  tbe  peti- 
tion, as  tbat  is  tbe  foundation  of  the  proceeding.  We  are 
tbus  relieved  of  all  questions  relating  to  tbe  appointment 
of  tbe  administrators,  tbe  petition  being  silent  in  relation 
tbereto. — Sbackelford  v.  King,  25  Ala.  169. 

It  is  true,  as  alleged,  tbat  tbe  application  by  tbe  widow, 
to  bave  ber  sbare  of  tbe  personal  estate  allotted  and  dis- 
tributed to  ber,  was  premature.  Tbe  estate  bad  not  been 
reported  solvent  under  section  1771  of  tbe  Code,  and  tbe 
■eighteen  months  contemplated  by  section  1772  bad  not 
expired.  But  we  regard  these  provisions  as  intended  for 
tbe  protection  and  security  of  the  administrator.  If  be 
does  not  object,  we  think  the  widow  who  procured  tbe 
order,  and  who  is  benefited  by  coming  earlier  into  the 
possession  of  ber  distributive  interest,  cannot  be  beard  to 
complain. — Ex  jparte  Edward  Henry,  24  Ala.  638-648. 

Bills  of  exceptions  are  to  be  construed  most  strongly 
against  tbe  party  excepting ;  and  where  two  constructions 
can  be  fairly  entertained,  we  must  adopt  the  one  which 
will  afiirm,  rather  than  tbat  which  will  reverse  the  case. 
Barnes  v.  Mobley,  21  Ala.  238 ;  Gaines  v.  Harvin,  19  Ala. 
491 ;  Bryan  v.  Ware,  20  Ala.  687  ;  Sammis  v.  Johnson, 
22  Ala.  690  ;  Furlow  v.  Merrill,  23  Ala.  705 ;  McElbany 
V.  Tbe  State,  24  Ala.  71 ;  Morris  v.  The  State,  25  Ala.  57. 
We  must  also  regard  tbe  record  as  importing  absolute 
verity. — Deslonde  &  James  v.  Carter,  June  term,  1856. 

Tbe  bill  of  exceptions  shows  that  the  probate  judge 
made  the  following  entry  on  bis  memorandum  book,  or 
blotter:  "January  15tb,  1855,  Estate  of  John  McReynolds, 
deceased.  Commissioners  appointed  to  divide  negroes, 
make  report,  &c."  It  does  not  show,  however,  that  this 
was  all  tbe  evidence  that  tbe  report  had  been  confirmed, 
on  which  tbe   probate   court   acted.     Looking  into  the 
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record,  on  page  7,  we  find  what  purports  to  be  a  copy  of 
an  entry  on  the  minutes,  dated  January  15th,  1855,  the 
day  on  which  the  report  was  made,  which  aflirms  that  the. 
report  was  confirmed.  There  is  nothing  in  the  record 
which  negatives  the  idea  that  both  these  pieces  of  evidence 
existed,  and  were  produced  on  the  trial  in  the  court  below ; 
and  under  the  rules  above  laid  down,  we  are  forced  to  the 
conclusion  that  they  were.  It  is  thus  manifest  that  the  com- 
missioners' report  of  the  division  of  the  personal  property 
was  confirmed,  before  the  petition  of  the  appellant  was  filed. 

The  counsel  for  appellant  has  submitted  a  calculation, 
the  object  of  which  is  to  show  that  the  dower  and  distrib- 
utive interests  of  Mrs.  McReynolds  can  be  allotted  to  her 
in  value,  without  disturbing  the  slave  property ;  and  as  it 
was  the  e^ddent  design  of  the  testator  to  manumit  his 
slaves,  as  shown  by  the  specific  bequest  to  that  effect,  it 
is  argued  that  it  was  the  legal  and  bounden  duty  of  the 
commissioners  to  so  divide  the  property  as  to  leave  the 
express  provisions  of  the  will  operative  as  far  as  practica- 
ble. The  personal  estate,  other  than  the  slaves,  is  not  of 
value  sufficient  to  pay  the  debts  and  expenses  of  adminis- 
tration, and  leave  a  fund  sufficient  to  pay  the  widow's 
share,  which  is  one  half  the  personalty.  To  make  up  this 
deficiency,  the  argument  brings  in  the  lands  left  after  the 
allotment  of  the  dower,  and  seeks  to  regard  them  as 
money,  because  they  were  devised  to  be  sold. 

We  admit,  in  a  proper  case,  the  correctness  of  the.  prin- 
ciple contended  for ;  viz.,  lands,  devised  to  be  sold,  become, 
as  to  all  persons  who  take  under  the  will,  money.  So 
money,  bequeathed  to  be  laid  out  in  land,  becomes  realty. 
See  the  authorities  on  appellant's  brief.  The  argument, 
when  applied  to  this  case,  proves  too  much.  The  will 
devised  the  entire  real  estate  to  be  sold ;  and  if  this  doc- 
trine of  conversion  be  applied  to  a  part  of  the  land,  it 
should,  for  the  same  reason,  be  applied  to  the  whole. 
This  would  have  the  effect  of  destroying  the  dower  proper; 
and,  instead  of  giving  the  widow  a  life  estate  in  the  lands, 
as  the  statute  provides,  it  would  confer  on  her  the  abso- 
lute title  to  the  money  for  which  the  land  should  be  sold. 

Let  us  ,take  another  view  of  this  question.     If  this  doc- 
.  8 
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trine  be  applicable  to  this  case,  it  must  govern  all  other 
similar  cases.  Suppose  Mr.  McReynolds  bad  owed  debts 
sufficient  in  amount  to  consume  both  his  personal  and  real 
estate,  and  had  devised  his  lands  to  be  sold.  Would  it 
be  contended,  in  such  case,  that  the  widow  could  not  claim 
dower  in  the  lands,  but  must  take  her  chances  for  distri- 
bution out  of  the  money  ?  money  that  would  be  consumed 
before  it  reached  her  ?  Or,  suppose  the  entire  personal 
estate  be  bequeathed  to  be  laid  out  in  lands ;  will  this 
have  the  effect  of  reducing  the  widow's  distributive  inter- 
est to  a  mere  dower,  or  life  estate  ? 

We  think  the  entire  position  indefensible.  It  rests  on 
the  erroneous  assumption,  that  the  widow  can  claim  both 
against  the  will  and  under  it. — Mitchell  v.  Johnson, 
6  Leigh,  461.  Section  1609  of  the  Code  declares,  that 
"the  widow  may  in  all  cases  dissent  from  the  will  of  her 
deceased  husband"  ;  and  in  such  case  "take  her  dower  in 
the  lands,  and  of  the  personal  estate  such  portion  as  she 
would  have  been  entitled  to  in  case  of  intestacy."  IN^either 
the  letter  nor  the  spirit  of  this  section  can  be  carried  out, 
without  according  to  the  widow  the  same  interest,  and  in 
the  same  form,  as  the  statute  confers  in  case  of  intestacy. 
Its  purpose  was,  to  place  her  claims  entirely  beyond  her 
husband's  control.  To  hold  otherwise,  would  clothe  the 
husband  with  power  to  bequeath  specifically  the  most  de- 
sirable half  of  his  estate,  and  thus  cast  his  widow  upon 
the  refuse  for  her  distributive  share. 

There  is  no  error  in  the  record  which  is  available  to  the 
appellant. 

Judgment  affirmed. 
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'     COFFIN  i;5.  McCULLOUGH'S  ADM'K 

£bILL  in  EQUTTT    by  SUBTIVINO  partner  fob  JSABSBAIXSG  ASSETS    OP  DECEASED 

partner's  estate.] 

L  Conclusiveness  of  decree  of  prchate  court. — A  decree  of  the  probate  court,  in 
the  matter  of  aa  insolvent  estate,  giving  a  preference  to  the  individual  over 
the  partnership  creditors  of  a  deceased  partner,  is  conclusive  upon  the 
partnership  creditors,  and  cannot,  in  the  absence  of  fraud  or  other  special 
cause  for  equitable  interposition,  be  overhauled  in  chancery  after  the  expi- 
ration of  two  years  from  its  rendition. 

2.  Lien  of  surviving  partner. — If,  on  the  formation  of  a  new  firm  by  the  addition 
of  another  partner,  the  original  stock  of  goods  is  credited  equally  to  the 
two  old  partners,  as  their  respective  shares  of  the  capital  stock  of  the  new 
company  ;  and,  on  the  death  of  one  of  the  original  partners,  his  administra- 
tor obtains  a  decree  in  chancery,  on  settlement  of  the  partnership  accounts, 
for  the  intestate's  share  of  the  partnership  effects, — the  surviving  original 
partner  has  no  lien  on  this  fund,  for  the  payment  of  the  original  partnership 
debts.  •    . 

Appeal  from  tlie  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  "Wade  Keyes. 

The  bill  in  this  case,  which  was  filed  by  Charles  G-. 
Coffin,  as  surviving  partner  of  the  late  firm  of  Coffin  & 
McCuUough,  in  behalf  of  the  creditors  of  said  firm,  alleged 
that  said  firm  was  dissolved  in  1846,  and  a  new  firm 
formed,  by  the  addition  of  a  new  partner,  under  the  firm 
name  of  Coffin  &  Griggs ;  that  the  stock  of  goods  belong- 
ing to  the  old  firm,  atnounting  to  more  than  $18,000,  was 
put  into  the  new  firm ;  that  in  1848  McCullough  filed  his 
bill  in  chancery,  for  a  settlement  of  said  partnership  mat- 
ters, but  died  before  the  rendition  of  a  final  decree ;  that 
the  suit  was  revived  by  his  administratrix,  and  a  decree 
afterwards  rendered  in  her  favor,  on  settlement  of  said 
partnership  accounts,  for  $6,623,  which  sum  was  paid  to 
said  administratrix ;  that  the  estate  of  said  McCullough 
was  declared  insolvent,  and  complainant  also  is  insolvent ; 
that  J.  &  L.  K.  Bridge,  J.  &  G.  C.  Alexander,  and  other 
creditors  of  the  old  firm  of  Coffin  &  McCullough,  filed  their 
claims  against  the  estate  of  said  McCullough,  within  the 
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time  allowed  by  law,  and  the  same  were  allowed  by  tbe 
probate  court ;  and  that  on  final  settlement  and  distribu- 
tion of  said  estate,  the  claims  of  said  partnership  creditors 
were  postponed  to  the  individual  creditors,  on  the  ground 
that  the  fund  was  not  sufficient  to  pay  both.  The  prayer 
of  the  bill  is,  that  the  debts  of  the  partnership  creditors 
may  be  paid  out  of  the  '/und  in  the  hands  of  the  adminis- 
tratrix, and  the  individual  creditors  restrained  from  further 
proceedings  to  subject  it. 

The  chancellor  dismissed  the  bill,  for  want  of  equity  ; 
and  his  decree  is  now  assigned  as  error. 

J  NO.  T.  Taylor,  for  the  appellant. 
P.  Hamilton,  canira. 

RICE,  C.  J.— It  appears  from  the  bill,  that  J.  &  L.  K. 
Bridge  and  J.  &  G.  C.  Alexander  had  claims  against  the 
late  firm  of  Coffin  &  McCullough ;  that  McCullough  died 
in  1849,  or  1850 ;  that  hi^  estate  was  duly  declared  insol- 
vent, by  "the  orphans'  court  of  Mobile  county"  ;  that  the 
aforesaid  claims  were  duly  presentedto  his  administratrix, 
and  duly  filed  in  that  court ;  "that  on  the  final  hearing 
before  that  court,  when  the  claims  against  the  said  insol- 
vent estate  were  passed  upon,  the  two  claims  above 
alluded  to  were  duly  allowed  by  that  court,  as  proper  and 
legitimate  claims  against  said  estate"  ;  "that  when  the 
fund  in  the  hands  of  said  administratrix  was  aboiit  to  be 
distributed  among  the  claims  allowed,  at  a  subsequent 
term,  tliat  court  excluded  the  said  claims  from  all  partici- 
pation therein,  because  there  was  not  enough  to  pay  the 
separate  and  individual  debts  of  the  said  McCullough"  ;  that 
the  said  orphans'  court  determined  that  the  said  separate 
and  individual  debts  of  McCullough  should  be  first  paid  ; 
and  that  this  decree  of  that  court,  giving  the  preference 
to  the  said  separate  debts  over  the  Jirm  debts,  and  thereby 
excluding  the  said  J.  &  L.  K.  Bridge  and  J.  &  G.  C.  Alex- 
ander, creditors  of  the  firm  of  Coffin  &  McCullough,  was 
made  before  the  bill  in  this  case  was  filed. 

Upon  the  facts  alleged  in  the  bill,  it  is  clear  that  the 
orphans'  court  of  Mobile  county  had  jurisdiction  of  the 
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said  3.  &  L.  K.  Bridge  and  J.  &  Gr.  C.  Alexander,  of  tlieir 
said  claims,  presented  and  filed  as  aforesaid,  of  the  funds 
in  the  hands  of  the  administratrix  of  the  insolvent  estate 
of  McCullough  for  distribution  among  the  creditors,  and 
of  the  question  whether  the  said  funds  should  be  paid  to 
the  separate  and  individual  creditors  of  McCullough  in 
preference  to  the  creditors  of  the  firm  of  Cofiin  &  McCul- 
lough, (Smith  V.  Mallory,  24  Ala.  628;  Bridge  v.  McCul- 
lough, 27  ih.  661 ;)  and  that  in  the  exercise  of  such 
jurisdiction,  it  pronounced  a  decree,  before  the  present 
bill  was  filed,  excluding  the  said  claims  of  Bridge  and 
Alexander  from  all  participation  in  the  distribution  of 
said  funds,  and  appropriating  those  funds  to  the  separate 
and  individual  creditors  of  McCullough.  It  is  certain  that, 
upon  these  facts,  the  decree  of  the  orphans'  court,  so  long 
as  it  remains  unreversed,  cannot,  at  the  instance,  or  for 
the  benefit  of  said  J.  &  L.  K.  Bridge  and  J.  &  G.  C.  Alex- 
ander, be  reversed,  or  re-examined,  or  interfered  with,  by 
a  court  of  chancery,  in  the  absence  of  fraud,  or  some  other 
special  cause  for  equitable  interposition.  Conceding  that 
the  chancery  court  had  concurrent  jurisdiction  in  the 
matter  with  the  orphans' court ;  yet,  as  the  jurisdiction 
of  the  latter  first  attached,  and  resulted  in  a  decree  before 
a  resort  to  the  former,  that  decree  must  be  deemed  con- 
clusive by  the  court  of  chancery,  unless  a  special  reason 
for  its  interposition  is  alleged  and  proved. — King  v.  Smith, 
15  Ala.  264;  Cole  v.  Connelly,  16  ih.  271;  Rutherford  v. 
Wilkerson,  at  the  present  term. 

1^0  such  reason  or  cause  is  alleged  in  the  bill.  The 
only  reason  or  cause  alleged  for  overhauling  the  decree  of 
the  orphans'  court,  is,  in  substance,  that  there  was  error 
in  that  decree,  in  giving  the  preference  to  the  individual 
creditors  of  McCullough,  and  excluding  the  creditors  of 
the  firm  of  Coffin  &  McCullough  from  participation  in  the 
funds  embraced  in  the  decree.  Independent  of  our  stat- 
utes, the  allegation  of  riiere  error  in  the  decree  would  not 
autberize  the  court  of  chancery  to  interfere  with  it ;  and 
under  our  statute  law,  to  give  jurisdiction  to  a  court  of 
chancery,  the  bill  should  not  only  allege  error  in  the 
decree,  but  also  that  such  error  occurred  without  any 
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fault  or  neglect  on  the  part  of  the  party  against  whom 
the  decree  was  rendered ;  and  the  bill  must  appear  to 
have  been  filed  "within  two  years  after  the  final  settle- 
ment" of  the  estate,  or  a  valid  excuse  shown  for  not  filing 
it  within  that  period. — Code,  §  1915.  The  bill  in  this 
case  does  not  show  when  the  final  settlement  was  made ; 
nor  that  it  was  filed  within  two  years  after  that  settlement ; 
nor  that  the  alleged  error  in  the  decree  occurred  without 
any  fault  or  neglect  on  the  part  of  the  party  against  whom 
the  decree  wa^  rendered. 

The  court  will  always  look  and  ascertain  who  are  the 
real  parties  to  the  8«iit,  and  what  is  its  real  object.  An 
examination  of  this  bill  convinces  us,  that  its  real  object 
is  to  accomplish  for  J.  &  L.  K.  Bridge  and  J.  &  Gr.  C. 
Alexander  indirectly,  by  the  use  of  the  name  of  Coffin  as 
the  complainant,  what  it  is  clear  could  not  be  accomplished 
for  them  directly  by  the  use  of  their  own  names  as  com- 
plainants. We  do  not  find  fault  with  them  for  making 
the  attempt,  but  we  certainly  cannot  help  to  give  it  success. 
'  We  do  not  wish  to  be  understood  as  believing,  or  as 
asserting,  that  after  the  goods  of  Coffin  &  McCuUough 
had  been  put  in  as  their  share  of  the  capital  stock  of  the 
new  firm  of  Coffin  &  G-riggs,  and  after  the  decree  for 
$6,623  in  favor  of  the  administratrix  of  McCuUough,  ren- 
dered by  the  chancellor  under  the  bill  filed  by  McCuUough 
for  a  settlement  against  Coffin  &  Griggs, — any  equity  re- 
mained in  Coffin  to  have  the  said  sum  of  $6,623,  the  fund 
in  question,  applied  to  the  payment  of  the  firm  debts  of 
Coffin  &  McCuUough.  Our  opinion  is  otherwise.  "We 
think,  that  any  equity  of  that  kind,  which  may  have 
existed  in  Coffin  before  the  goods  of  Coffin  &  McCuUough 
were  put  into  the  new  firai  as  aforesaid,  and  before  the 
rendition  of  the  aforesaid  decree  of  the  chancellor,  was 
lost  or  barred  by  putting  the  goods  into  the  new  firm, 
and  the  subsequent  decree  of  the  chancellor  for  the 
$6,623  in  favor  of  the  administratrix  of  McCuUough ;  and 
we  further  think  that  Bridge  and  Alexander  are  barred 
by  the  decree  of  the  orphans'  court. 

The  decree  of  the  chancellor  in  the  present  case  is  free 
from  error,  and  is  affirmed,  at  the  costs  of  the  appellant. 
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'      lIotER  vs!  hill. 

[bill  in  equity  for  bescission  op  contract  op  sale.]  .♦ 

1.  Amendment  of  bill. — An  amendment  of  the  bill  is  neither  necessary  nor  pro- 
per to  traverse  defensive  averments  brought  forward  by  the  answer. 

2.  Conclusiveness  of  judicial  decisions. — Where  a  deposition  is  commented  on  by 
the  supreme  court,  and  partly  made  the  basis  of  its  opinion,  a  motion  to 
suppress  it,  on  the  ground  of  irrelevancy,  cannot  be  made  after  the  remand- 
ment  of  the  cause. 

8.  Taking  new  testimony  after  final  hearing. — After  the  final  hearing  of  a  cause, 
and  the  reversal  of  the  chancellor's  decree  on  error,  leave  to  take  additional 
testimony,  to  contradict  the  answer,  should  not  be  granted  to  the  complain- 
ant, because  he  was  informed  by  his  solicitor  that  such  proof  was  unnecessary. 

4.  Dismissal  of  bill  without  prejudice. — After  the  reversal  on  error  of  the  chan- 
cellor's decree,  dismissing  the  bill  on  final  hearing,  and  the  remandment  of 
the  cause,  the  chancellor  may  refuse  to  dismiss  the  bill,  on  motion,  without 
prejudice. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 
Heard  befofe  the  Hon.  James  B.  Clark. 

The  bill  in  this  ease  was  filed  by  the  appellants,  to 
obtain  the  rescission  of  a  contract  for  the  sale  of  certain 
lands,  and  an  injunction  against  a  judgment  at  law  on  the 
notes  for  the  purchase-money.  The  chancellor  dismissed 
the  bill,  on  final  hearing ;  but  his  decree  was  reversed  on 
error,  and  the  cause  remanded. — See  25  Ala.  554.  After 
the  remandment  of  the  cause,  the  complainant  asked  leave 
to  amend  his  bill,  so  as  to  negative  the  facts  set  up  by 
Culberson,  in  his  answer  to  the  original  bill,  as  to  the 
circumstances  under  which  he  acquired  the  ownership  of 
the  note  which  was  the  foundation  of  the  judgment  at 
law ;  but  the  chancellor  held  the  amendment  unnecessary, 
and  therefore  refused  to  allow  it.  The  complainant  further 
asked  leave  to  take  additional  testimony,  for  the  purpose 
of  contradicting  Culberson's  answer  ;  alleging,  as  his 
excuse  for  not  having  taken  such  proof  on  the  former  hear- 
ing, that  his  counsel  informed  him  that  it  was  unnecessary, 
in  consequence  of  the  refusal  of  the  chancellor  to  dissolve 
the  injunction  on  Culberson's  answer,  and  to  dismiss  the 
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bill  forwant  of  equity.  The  chancellor  held  the  excuse 
insufficient,  and  refused  to  grant  the  motion.  The 
complainants  also  moved  to  suppress  certain  portions  of 
the  deposition  of  one  Rossen,  on  the  ground  of  irrelevancy; 
but  the  chancellor  overruled  the  motion,  on  the  ground 
that  it  came  too  late.  The  complainant  Lanier  also 
moved  to  dismiss  the  bill  without  prejudice ;  which  motion 
was  resisted  by  his  co-complainant  and  the  defendants, 
and  overruled  by  the  court.  These  rulings  of  the  chan- 
cellor are  the  matters  now  assigned  as  error. 

Jas.  E.  Belser,  and  D.  Clopton,  for  appellants. 
Geo.  W.  Gunn,  contra. 

WALKEE,  J. — The  opinion  previously  pronounced  in 
this  case,  (25  Ala.  554,)  which  is  the  law  of  the  case, 
covers  every  question  now  presented,  except  the  motions 
to  amend  the  bill,  to  take  testimony,  to  suppress  the 
deposition  of  Rossen,  and  to  dismiss  the  bill  without 
■prejudice,  which  were  made  in  the  court  below  after  the 
remandment  of  the  cause. 

1.  The  matter  proposed  as  an  amendment  to  the  bill 
merely  involved  a  negation  of  defensive  averments  brought 
forward  in  the  answer.  Consequently,  it  was  neither 
necessary  nor  proper  to  amend  the  bill  by  the  proposed 
addition  to  it.  It  is  when  something  in  avoidance  of  an 
answer — something  which  belongs  to  a  replication,  and 
not  to  a  traverse, — is  to  be  proved,  that  it  must  be  averred 
in  the  bill.  We  concur  with  the  chancellor,  that  for  this 
reason,  if  no  other,  the  amendment  ought  not  to  have 
been  made.  As  the  chief-justice  dt)e8  not  sit  in  this  case, 
we  forbear  to  decide  the  question,  whether  the  court 
below  should  allow  any  amendment  after  a  judgment  in 
this  court,  reversing  the  decree  of  the  chancellor,  and 
remanding  the  cause  "that  a  decree  may  be  rendered  in 
conformity  with"  its  opinion. 

2.  The  testimony  of  Rossen  was  read  in  evidence  on 
the  first  hearing  of  this  cause.  The  chancellor  properly 
refused  to  suppress  it,  because  it  was  not  obnoxious  to  the 

^objection  of  irrelevancy,  as  this  court  determined,  in  effect, 
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by  commenting  on  it,  and  basing  the  .opinion  in  part 
upon  it. 

3.  The  motion  to  take  testimony  was  properly  overruled. 
The  reason  set  forth  in  the  affidavit  was  not  sufficient  to 
authorize  the  taking  of  other  testimony  after  the  cause 
had  been  heard,  and  tried  in  this  court  on  appeal,  and 
remanded  for  a  decree  in  pursuance  of  the  opinion  of  this 
court.  'Whether  the  parties  should  be  allowed,  under 
any  circumstances,  after  such  a  judgment  as  was  rendered 
in  this  court,  to  take  other  testimony,  is  an  important 
question  of  practice,  which,  for  the  reason  already  indicated, 
we  forbear  to  decide. 

4.  That  the  motion  to  dismiss  the  bill  was  properly 
overruled,  under  the  circumstances  stated  in  the  record,  is 
shown  by  the  following  authorities  :  Howard  v.  Bugbee, 
25  Ala.  548 ;  Muldrow  &  Bruce  v.  Dubose,  2  Hill's  Ch. 
375 ;  Innes  v.  Lansing,  7  Paige,  583 ;  Thomas  v.  Thomas, 
3  Litt.  9  ;  Humbly  v.  Stainton  and  Wife,  24  Ala.  712. 

The  decree  of  the  chancellor  is  affirmed. 

Rice,  C.  J.,  not  sitting. 


JOHNSON  vs.  POWELL. 

[action  by  nonstable  against  purchaser  at  execctiox  sale.] 

1.  Secondary  evidence  of  execution. — To  authorize  secondary  evidence  ot  the  con- 
tents of  an  execution,  issued  by  a  justice  of  the  peace,  it  is  sufficient  to 
show  by  the  justice  that  he  cannot,  alter  diligent  search,  find  it  in  his  ofiBce, 
and  has  not  seen  it  since  the  last  term  of  the  circuit  court,  when  it  went 
before  the  jury  as  evidence  in  another  cause  ;  accompanied  by  the  testimony 
of  the  circuit  clerk,  that  he  has  made  diligent  but  unsuccessful  search  for 
it  among  the  files  of  his  ofiice  containing  the  trial  papers  of  the  last  term. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  E.  W.  Pettus. 
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This  action  was  brought  by  the  appellant,  "William  W. 
Johnson,  who  was  a  constable,  to  recover  of  the  defend- 
,  ant  the  difference  between  the  price  bid  by  him  for  a  horse 
at  execution  sale,  and  the  price  brought  at  a  re-sale  on 
his  account.  The  horse  was  levied  on  and  sold,  as  the 
property  of  one  Jackson  Hopkins,  under  two  executions 
from  justices'  courts,  in  favor  of  David  Blakey  and 
J.  &  W.  Clark.  To  show  the  loss  of  these  executions,  in 
order  that  he  might  introduce  secondary  evidence  of  their 
contents,  the  plaintiff  introduced  as  witnesses  the  two 
justices  by  whom  they  were  issued,  one  of  whom  testified, 
"that  at  the  last  term  of  the  circuit  court,  he  brought  into 
court  two  executions,  issued  by  him  as  justice  of  the 
peace,  in  favor  of  Blakey  against  Hopkins,  and  one  in 
favor  of  W.  &  T.  Efurd  against  said  Hopkins,  to  be  used 
as  evidence  on  the  trial  of  the  case  of  Hopkins  against 
Johnson ;  that  they  were  used  as  evidence  on  the  trial  of 
that  case,  and  were  not  afterwards  returned  to  his  ofiice ; 
and  that  he  had  not  seen  them  since  the  last  term  of  said 
circuit  court."  He  then  introduced  the  circuit  clerk  as 
a  witness,  who  testified,  "that  he  had  searched,  during 
the  present  term  of  the  court,  that  part  of  his  ofiice  in 
which  the  trial  papers  of  the  last  term  were  kept,  and 
examined  the  files  of  the  trial  papers  of  that  term  ;  that 
said  executions  were  not  to  be  found  in  said  place,  nor 
among  said  files  of  papers ;  and  that,  being  much  pressed 
with  business,  he  examined  no  farther."  One  Clayton 
also  testified  to  a  similar  unsuccessful  search  in  the  clerk's 
ofiice  by  himself.  On  this  proof,  plaintiff  offered  to  intro- 
duce parol  evidence  of  the  contents  of  said  executions ; 
but  the  court  refused  to  allow  him  to  do  so,  and  plaintiff 
excepted.  Similar  evidence  was  adduced  to  prove  the  loss 
of  the  other  execution;  but  the  opinion  of  the  court 
renders  it  unnecessary  to  notice  this  evidence  more 
particularly. 

In  consequence  of  the  rulings  of  the  court  on  the  evi- 
dence, the  plaintiff  was  compelled  to  take  a  nonsuit, 
which  he  now  move's  to  set  aside ;  assigning  for  error  the 
rulings  of  the  court  to  which  exceptions  were  reserved. 


JAKUAEY  TERM,  1857.  115 

Johnson  v.  Powell. 

L.  L.  Cato,  for  the  appellant,  cited  the  following  cases : 
Poe  V.  Dorrah,  20  Ala.  293 ;  Sturdevant  v.  Gaines,  5  Ala. 
435 ;  Juzan   v.    Toulmin,  9  Ala.  693 ;   Beall  v.  Bearing, 

7  Ala.  124 ;  Jones  v.  Scott,  2  Ala.  60 ;  Mordecai  v.  Beal, 

8  Porter,  593. 

E.  C.  Bullock,  contra. 

STOI!^,  J. — The  justice  of  the' peace,  who  was  the 
legal  custodian,  proved  that  the  executions  were  not  in 
his  possession,  but  that  they  were  given  in  evidence  on  the 
trial  of  Hopkins  v.  Johnson,  at  a  former  term  of  the 
Barbour  circuit  court.  Witness  had  not  since  seen  the 
executions.  These  papers  having  gone  before  the  jury,  it 
was  the  duty  of  that  body  to  return  them,  with  their 
verdict,  to  the  clerk  of  the  court ;  and  it  was  the  duty  of 
the  last  named  officer  to  keep  them,  until  called  for  by 
some  person  having  the  right  to  their  custody.  In  the 
absence  of  any  circumstances  of  unfairness,  and  in  the 
absence  of  all  proof  to  the  contrary,  we  must  presume 
the  papers  remained  where  they  were  last  shown  to  be ; 
and  we  think  the  proof  of  search  for  them  was  amply 
sufficient  to  raise  the  presumption  of  their  loss.  Second- 
ary evidence  of  the  executions  of  Blakey  v.  Hopkins, 
and  Efurd  v.  Hopkins,  ought  to  have  been  admitted. 
See  authorities  on  brief  of  appellant. 

The  testimony  of  the  loss  of  the  executions  of  Clark  v. 
Hopkins,  was  not  so  full ;  and  inasmuch  as  this  point  is 
not  likely  to  arise  again  in  the  form  in  which  it  is  now 
presented,  we  do  not  feel  called  upon  to  decide  it. 

The  question  is  properly  before  us,  on  bill  of  exceptions. 
Palmer  v.  Bice,  28  Ala.  430 ;  Code^  §  2357. 

The  judgment  of  the  circuit  court  is  reversedj  the 
nonsuit  set  aside,  and  the  cause  remanded. 
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MARTIN'  vs.  McREE  and  WIFE. 

[bill  in  equity  for  constbcction  op  will  and  removal   of  trustee.] 

1 .  Oomiruction  of  devise  under  statute  abolishing  estates  tail. — A  deyise  to  a  trustee, 
to  Lave  and  to  hold  to  and  for  the  sole  and  separate  use  of  the  testator's 
daughter  during  her  life,  "and  at  her  death  to  the  heirs  of  her  body  forever 
in  fee-simple,  and  in  default  of  such  heirs,  then  to  the  right  heirs"  of  the 
testator  "in  fee-simple," — vests  the  absolute  estate  in  the  first  taker :  the 
subsequent  limitations,  not  being  within  the  express  terms  of  the  proviso  to, 
the  act  of  1812,  (Clay's  Digest,  157,  §  37,)  abolishing  estates  tail,  are  void. 

Appeal  from  the  Chancery  Court  of  Montgomeiy. 
Heard  before  the  Hon.  "Wade  Keyes. 

This  bill  was  filed  by  the  appellees,  to  obtain  a  judicial 
construction  of  the  will  of  Mrs.  Martha  Burt,  who  was  the 
mother  of  Mrs.  McRee ;  also,  to  remove  the  trustee  of 
Mrs.  McRee's  property,  appointed  under  the  will  of  her 
mother,  and  to  have  her  husband  appointed  in.  his  stead. 
By  the  will  of  Mrs.  Burt,  which  was  executed  and  pro- 
bated in  1846,  said  testatrix  devised  and  bequeathed  her' 
entire  estate,  real  and  personal,  to  Abram  Martin,  upon 
certain  uses  and  trusts,  of  which  it  is  only  necessary  to 
notice  the  two  following : 

"  Thirdly. — -To  have  and  to  hold  one-half  part  of  all  my 
said  real  estate  above  de\'ised,  to  and  for  the  use  of  my 
son,  Lewis  M.  Cantelow,  during  his  life,  and  fgr  the  sup- 
port and  maintenance  of  his  family ;  and  at  his  death,  to 
his  sons,  William  Lemuel  and  Lewis  H.  Cantelow,  and 
the  heirs  of  their  body  forever ;  and  in  default  of  such 
heirs,  then  to  my  right  heirs,  in  fee-simple. 

'■^Fourthly. — To  have  and  to  hold  the  residue  of  all  the 
said  devised  real  estate,  (after  the  above  devise  for  the  use 
of  the  said  Lewis  M.  Cantelow  for  life,)  to  the  sole  and 
separate  use  of  my  daughter,  Martha  Ann  Burt,  during 
her  life,  not  liable  to  the  control  or  for  the  debts  of  any 
husband  my  said  daughter  may  marry ;  and  at  her  death, 
to  the  heirs  of  her  body  forever  in  fee-simple ;  and  in  de- 
fault of  such  heirs,  then  to  my  right  heirs,  in  fee-simple." 
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The  chancellor  held,  that  Martha  Ann  Burt,  now  Mrs. 
McRee,  took  an  absolute  estate  under  the  will  y  and  his 
decree  on  this  point  [inter  alia)  is  now  assigned  as  error. 

Martin  &  Baldayin,  and  J.  F.  Clements,  for  appellant. 
Thos.  J.  Judge,  and  Thos.  Williams,  contra. 

RICE,  C.  J. — The  controlling  question  in  this  case  is, 
what  is  the  legal  eflect  of  the  fourth  paragi'aph  of  the  will  ? 

The  10th  section  of  the  act  of  1812  declares,  that  "every 
estate  in  lands  or  slaves,  which  now  is,  or  shall  hereafter 
be,  created  an  estate  in  fee-tail,  shall  from  henceforth  be 
an  estate  in  fee-simple,  and  the  same  shall  be  discharged  of 
the  conditions  annexed  thereto  by  the  common  law,  re- 
straining alienations  before  the  donee  shall  have  issue ;  so 
that  the-  donee,  or  person  in  whom  the  conditional  fee  is 
vested,  or  shall  vest,  shall  have  the  same  power  over  the 
said  estates,  as  if  they  were  pure  and  absolute  fees. 
Provided,  that  any  person  may  make  a  conveyance  or 
demise  of  lands  to  a  succession  of  donees  then  living,  and 
the^  heir  or  heirs  of  the  body  of  the  remainder-man,  and  in 
default  thereof,  to  the  right  heirs  of  the  donor,  in  fee- 
simple."— Clay's  Digest,  157,  §  37. 

As  long  ago  as  1836,  in  Simmons  v.  Augustin,  3  Porter, 
69,  this  court,  in  construing  the  statute  above  referred  to, 
declared  that  every  conveyance  made  since  its  passage,  if 
it  contained  words  proper  and  necessary  to  create  a  fee 
tail,  and  its  expressions  imported  an  estate  tail,  was  a 
conveyance  of  the  fee  simple ;  and  that  to  constitute  a 
valid  limitation  by  a  conveyance,  which,  if  construed 
without  reference  to  the  statute,  would  have  had  the  effect 
to  create  an  estate  tail,  the  language  prescribed  in  the 
statute  must  be  adopted.  The  opinion  of  this  court  in 
the  case  above  cited  has,  thus  far,  been  acquiesced  in  as  a 
proper  exposition  of  the  statute.  It  must  now  be  re- 
garded as  a  rule  of  property,  and  be  adhered  to  as  such. 
Under  its  influence,  we  are  constrained  to  hold,  that  as 
the  expressions  contained  in  the  fourth  paragraph  of  the 
will  under  consideration  import  an  estate  tail,  and  as  the 
language  prescribed  in   the   statute  of  1812  has  not  been 
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adopted  in  that  paragraph,  the  effect  of  that  paragraph 
was,  to  vest  in  Martha  Ann  Burt,  the  first  taker,  the  ab- 
solute beneficial  interest  in  the  real  estate  thereby  devised, 
not  merely  for  her  life,  but  as  an  estate  in  fee-simple. 
The  limitation  of  that  real  estate  to  the  heirs  of  her  body, 
and  in  default  of  such  heirs  to  the  right  heirs  of  the  testa- 
tor, is  invalid.  It  is  not  authorized  by  the  proviso  to  the 
10th  section  of  the  act  of  1812.  The  conveyance  is  not 
"to  a  succession  of  donees  then  living,  and  the  heir  or  heirs 
of  ihe  hody  of  the  remainder-man"  :  but  to  a  donee  then 
living,  and  the  heirs  of  her  body  forever,  in  fee-simple.  The 
case  presented  by  the  fourth  paragraph  of  the  will  is  not 
the  specific  case  provided  for  and  saved  by  the  proviso  to 
said  10th  section.  And  although  there  may  be  as  good 
reason  why  the  legislature  should  have  authorized  the 
limitation  contained  in  said  fourth  paragraph,  as  to  have 
authorized  the  limitation  expressed  in  said  proviso ;  yet 
the  court  is  not  called  on  to  say  what  law  the  legislature 
should  have  made,  but  simply  what  law  it  did  make  for 
such  a  case  as  the  present. 

Having  decided  the  point  above  considered  against  the 
appellant,  and  understanding  from  him  that,  if  we  did  de- 
cide that  point  against  him,  he  did  not  desire  an  examin- 
ation of  any  other  question  in  the  case,  we  decline  to 
consider  any  other  question,  and  affirm  the  decree.  He 
must  pay  the  costs,  and  be  reimbursed  therefor  out  of  the 
trust  funds. 


Stone,  J.,  not  sitting. 


PRYOR  vs,  HARRIS. 

[action  at  iaw  fob  breach  of  contract.] 

1.  Examinalion  of  plaintiff  as  witness. — ^When  the  plaintiff  seeks  to  establisii  the 
correctness  of  his  demand  by  his  own  oath,  (Code,  §  2313,)  he  must  swear 
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to  the  fact  of  non-payment,  and  cannot  be  cross-examined  as  to  matters 
outside  of  the  facts  to  which  he  testifies  ;  but,  if  the  court  allows  him  to 
testify  without  swearing  to  the  fact  of  non-payment,  he  cannot  complain 
on  error  that  the  defendant  was  permitted  to  cross-examine  him  generally. 

Appeal  from  the  Circuit  Court  of  Russell.' 
Tried  before  the  Hon.  John  Gill  Shorter. 

s 

James  E.  Belser,  and  Eiland,  for  appellant. 
John  A.  Lewis,  contra. 

WALKER,  J. — The  plaintiff  presented  in  the  court 
below  a  sworn  statement  of  facts,  which  he  proposed  to 
prove  by  his  own  oath  under  section  2313  of  the  Code. 
This  statement  of  facts  did  not  assert  that  the  claim  w^as 
unpaid,  and  was,  therefore,  insufficient  to  establish  the 
correctness  of  the  demand  ;  and  the  plaintiff  was  not  a 
competent  witness,  as  is  decided  in  the  case  of  Jordan  v. 
Owen,  27  Ala.  152.*  The  court  should,  upon^the  authority 
of  this  decision,  have  entirely  excluded  the  plaintiff  as  a 
mtness. 

When  the  plaintiff  offered  himself  as  a  witness  to  prove 
the  facts,  the  court  decided  that,  if  he  becamd  a  witness, 
he  should  be  liable  to  cross-examination  generally  by  the 
defendant.  The  plaintiff  objected  to  this  decision  of  the 
court,  but  became  a  witness,  proved  the  facts  stated  in 
his  written  proposition,  and  was  '  cross-examined  as  to 
relevant  matters  outside  of  the  written  statement.  The 
plaintiff,  if  testifying  under  the  statute,  could  not  have 
been  cross-examined  as  to  any  matters  extrinsic  of  the 
statement  of  proposed  facts ;  but  in  this  case  he  was  not, 
as  we  have  decided,  a  competent  witness  at  all,  and  cannot 
be  regarded  as  having  testified  under  the  statute,  or  as 
being  entitled  to  protection  against  a  cross-examination 
under  the  statute.  It  cannot  be  error,  available  to  the 
plaintiff  himself,  that  the  court  permitted  him  to  testify 
on  his  own  motion ;  and  having  become  a  witness  in  the 
cause,  without  any  objection  by  the  defendant,  it  would 
have  been  improper  in  the  court  to  have  limited  his 
examination  to  the  facts  proposed.  If  an  incompetent 
witness  testifies,  without  objection  by  either  party,   he 
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should  be  examined  generally,  as  other  witnesses,  and  the 
allowance  of  such  an  examination  cannot  be  error.  The 
bill  of  exceptions  shows  that  the  defendant  was  permitted 
to  controvert  the  facts,  outside  of  the  proposed  statement, 
proved  by  the  plaintiff.  It  does  not  appear  in  what 
manner  those  facts  were  controverted,  and  we  cannot 
intend,  for  the  purpose  of  reversing  the  judgment,  that 
the  defendant  was  permitted  to  controvert  those  facts  in 
an  illegal  manner.  We  must,  therefore,  presume  that 
the  court  permitted  the  defendant  to  controvert  the  facts 
by  the  testimony  of  other  witnesses,  and  not  by  his  own 
oath. 

The  judgment  of  the  court  below  is  affirmed. 


COOSA  BrVER  STEAMBOAT  CO.  vs.  BARCLAY  & 
HENDERSON 

[action  ox  the  case  against  common  carriers.] 

1.  Retroactive  statutes. — It  is  not  within  the  power  of  the  legislature  to  take 
away  vested  rights,  nor  to  create  a  cause  of  action  out  of  an  existing  trans- 
action, for  which,  at  the  time  of  its  occurrence,  there  was  no  remedy  ;  but 
it  may,  consistently  with  the  constitution,  alter,  enlarge,  modify,  or  confer 
a  remedy  for  existing  legal  rights  :  such  statutes,  relating  only  to  the  rem- 
edy, operate  generally  on  existing  causes  of  action,  as  well  as  those  which 
afterwards  accrue. 

2.  Attachment  against  foreign  corporation. — An  attachment  lies  against  a  foreign 
corporation,  under  the  act  of  1854,  (Session  Acts  1853-4,  p.  29,)  on  a  cause 
of  action  which  arose  prior  to  the  passage  of  the  statute. 

3.  Liability  of  common  carrier. — How  far  a  common  carrier  is  responsible  for  an 
injury  caused  by  his  boat  striking  an  invisible  and  unknown  snag,  deposited 
by  a  recent  freshet,  in  the  usual  channel  of  the  river,  qucere?  (Rice,  C.  J., 
and  Stone,  J.,  diflfering  in  opinion ;  and  Walker,  J.,  not  sitting.) 

4.  Freight  bill  not  Mil  of  lading, — An  account  for  freight,  usually  called  a  freight 
bill,  is  not  a  bill  of  lading. 

Appeal  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  John  E.  Moore. 
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Thi^  action  was  brought  by  Barclay  &  Henderson  against 
the  appellant,  a  corporation  chartered  by  the  State  of 
Georgia,  to  recover  damages  for  injuries  to  certain  goods 
which  the  defendant,  as  a  common  carrier,  undertook  to 
transport  down  the  Coosa  river,  from  Rome  to  Greensport ; 
and  was  commenced  by  original  attachment  on  the  23d 
February,  1854.  The  pleadings  showed  that  the  injury 
complained  of  occurred  on  the  28th  September,  1853  ;  and 
thereupon  the  defendant  moved  to  quash  the  attachment, 
on  the  ground  that  there  was  then  no  statute  of  this  State 
giving  an  attachment  in  Such  case  against  a  foreign  cor- 
poration. The  court  overruled  tlie  motion,  and  the 
defendant  excepted. 

On  the  trial,  the  plaintiff  proved  that  the  defendant 
was  a  foreign  corporation,  chartered  by  the  legislature  of 
Georgia,  and  carried  goods  for  hire,  by  steamboat,  on  the 
Coosa  river;  that  W.  S.  Cothran  &  Co.  were  defendant's 
agents  at  Rome,  Georgia.  They  then  offered  to  read  in 
evidence  to  the  jury,  after  proving  the  signature  of  W.  S. 
Cothran  &  Co.,  the  followino-  instrument : 


"o 


"Mess.  Barclay  &  Henderson 
1853.  To  Coosa  River  S.  B.  Co. 

Sept.  28.     Freight  per  steamer  Georgia  to  Greensport. 

11  trunks,  17  boxes,  1  hlid.  250, $17  50 

1  box  scales,  |  bl.,  1  tierce,  4  — ,    -  -      3  00 

1  bl.  measures,  1  bl.  tubs,  1  bl.  shovels,       90 

Paid  railroad  bills,  -  -  t 91  17 


$112  57 
"Received  of  Barclay  &r  Hendefson  the   above    bill  of 
freight,  this  Oct.  4th,  1853. 

(signed)        A.  H.  L.  Wood. 

Rome,  Sept.  28th,  1853. 
^'Mess.  Barclay  &  Henderson  : 

Above  find  freight  bill  of  goods 
left  here  this  morning  on  steamer  Georgia,  which,  wo 
trust,  will  be  safely  landed  at  Greensport,  on  to-morrow, 
or  next  morning. 

Respectfully,  &c.       W.  S.  Cothran  &  Co.,  Agents." 
9 
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The  defendaiit«obj,ected  to  the  admission  of  this  as  evi- 
dence ;  but  the  objection  was  overruled,  and  an  exception 
reserved.  Plaintiffs  also  proved  that  the  goods^  when 
delivered  at  Greensport,  were  wet  and  damaged.  On  the 
•  part  of  the  defendant,  rt  was  shown  that  its  cliarter  au- 
thorized it  to  nse  lighters  in  the  transportation  of  goods, 
and  that  it  was  customary  with  steamboats  on  the  Coosa 
river  to  do  so  ;  that  the  steamer  Georgia,  when  plaintiffs' 
goods  were  received  at  Rome,  was  some  distance  below, 
and  could  not  come  up  to  Rome  on  account  of  the  low 
stage  of  the.  water ;  tlmt  the  goods  were  put  on  a  lighter, 
and  carried  down  to  the  steamboat,  when  a  portion  of 
them  were  put  on  the  boat,  and  the  lighter  attached  to 
the  side' of  the  boat ;  and  that,  after  thej  had  proceeded 
about  thirty  miles  down  tliQ  river,  the  lighter  struck  a 
snag,  find  the  goods  on  board  were  wet  and  otherwise 
damaged.     The  bill  of  exceptions  then  proceeds  thus : 

"At  the  place  where  the  ligluier  struck  the  snag,  there 
was  an  island.  The  channel  was  narrow,  (about  fifty  feet,) 
and  the  current  rapid.  Kext  to  the  island,  and  on  the 
.  -east  sicle.  was  a  sand-bar ;  and  on  the  west  side  was  a 
log,  lying  up  and  down  the  stream,  about  two  feet  from 
the  bank,  and  a  known  and  visible  snag  above  the  water, 
•projecting  perpendicularly  from  it.  This  log  lay  near 
the  edge  of  the  deepest  'part  of  the  channel  of  the  river ; 
on  that^ide,  the  water  was  deep  near  up  to  the  log,  l)ut 
grew  more  shallow  from  the  log  to  the  bank.  A  short 
space  above  this  were  grapevines,  on  and  near  the  bank ; 
and  drift-wood,  fastened  thereto,  on  the  bank,  and  on  the 
same  side  of  tlie  river.  There  had  been  a  slight  freshet 
some  days  previous  to  the  accident,  and  a  swell  in  the 
river  of  two  feet  rise.  It  was  shown  that  this  loo-  had 
been  .  long  known  to  defendant's  agents;  that  the  log, 
grapevines,  and  drift-wood  could  have  been  removed  by 
human  means,  and  had  been  removed  since  the  accident. 
After  the  accident,  the  lighter  sunk  ;  and  the  goods  were 
rescued,  and  carried  to  Greensport  with  due  diligence 
and  dispatch.  When  the  accident  occurred,  the  witness 
did  not  see  the  snag  on  which  the  lighter  struck;  but  on 
his  return,   two  or  three  days  afterwards^   the  boat  was 
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stopped  at  the  place  where  the  accident  occurred,  aud,  on 
examination,  they  found  tliat  the  known  and  visible  snag 
bore  no  marks  of  a  violent  and  recent  cotlisioo,  ■  but  that 
there  was  another  snag,  invisible,  and  before  that  time 
unknown,  which  was  about  twelve  inches  under  the  water, 
and  the  end  of  which  seemed  broken  and  torn,  as  if  from 
violent  and  recent  collision.  One  end  of  this  anag  was 
stuck  in  the  mud  in  tl>e  bottom  oi  the  river,  and  the 
other  end  was  standing  out  some'twelve  inches  below  the 
surface  of  the  water,  about  six  feet  further  in  the  channel 
of  the  river  than  the  known  snag,  and  held  fast  in  its  pl'ace 
by  a  limb  projecting  downwards  from  the  lower  side  of 
the  other  snag ;  and^  in  the  opinion  of  the  witness,  the 
unknown  snag  could  not  have  remained  there  but  for  the- 
other  snag.  Where  this  snag  was,  the  channel  was  tteep, 
and  the  current  rapid.  It  was  regarded  as  a  dangerous 
place ;  and  the  boat,  in  passing,  usuall}^  lessened  her  speed 
to  one  half,  and  did  so  on  this  occasion.  The  river  rose 
soon  after  the  accident ;  and  the  defendant  could  not  ex- 
amine for  the  unknown  snag  until  the  next  summer, 
when  it  could  not  be  found.  The  boat  and  lighter  were 
shown  to  be  staunch  and  well-built,  and  had  on  board  a 
sufficient  number  of  skillful  and  experienced  officers  and 
men,  who  used  due-  diligence  in  passing  the  place  wher,e 
the  accident  occurred.  At  the  time  of  the  accident,  the 
boat  and  lighter  were  passing  in  the  usual  channel  of  the 
river,  where  they  had  uniformly  passed  in  safety,  and 
where  they  had  passed  on  the  previous  trip,  about  eight 
days^ before  the  accident  happened." 

The  court  charged  the  jury  as  follows:  /■ 

"The  defendant,  being  a  common  carrier,  is  responsible 
to  the  plaintiffs  for  whatever  loss  they  sustained  by  the 
damage  to  their  goods,  unless  it  is  shown  that  the  acci- 
dent was  occasioned  by  some  act  of  God,  or  of  the  public 
enemies.  The  defendant  alleges,  that  it  was  owing  to  the 
act  of  God,  in  sending  a  freshet,  and,  along  with  it,  the 
snag  in  question.  It  is  for  the  juiy  to  decide  whether  the 
loss  is  to  be  attributed  to  that  inevitable  necessity  which 
no  human  prudence  could  have  avoided,  and  which  could 
not  have  been  occasioned  by,  or  arisen  from  the  iuterven- 
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tion  of  man.  It  is  no  excuse  for  a  common  carrier,  that 
the  act  arose  from  th&  act  of  God,  if  occasioned  by  his 
negligence.  The  act  of  God  excludes  all  idea  of  human 
agency ;  and  no  matter  what  degree  of  prudence  may  be 
exercised  by  such  carrier  or  his  servants,  although  the  de- 
lusion by  which  it  is  baffled,  or  the  force  by  which  it  is 
overcome,  be  inevitabte,  yet,  if  it  be  the  result  of  human 
means,  the  carrier  is  responsible.  In  looking  at  the  loss, 
the  jury  must  take  all  the  circumstances  and  causes  into 
the  account,  so  as  to  determine  whether  it  could  have 
been  guarded  against  by  the  defendant.  Did  the  known 
snag  exert  a  considerable  influence,  or  have  a  considera- 
ble agency,  in  causing  it?  If  so,  could  the  defendants 
have  removed  it  ?  and  further,  should  they  not,  as  prudent 
men,  have  done  so,  in  order  to  guard  against  the  chance 
of  loss  ?  Further,  could  the  snag  have  been  placed  there 
by  human  agency  ? — not,  whether  it  was  placed  there  by 
human  agency,  but  whether  it  could  have  been  so  placed 
there;  if  so,  the  jury  must  find  for  the  plaintiffs." 

The  defendant  excepted  to  this  charge,  and  requested 
several  others,  which  it  is  unnecessary  to  state. 

The^  overruling  of  the  motion  to  quash  the  attachment, 
the  rulifigs  of  the  court  on  the  evidence,  the  charge  given, 
,and  the  refusal  of  the  several  charges  asked,  are  the  mat- 
ters now  assigned  as  error. 

J).  W.  Baine,  and  G.  C.  Whatlby,  for  the  appellant. 
1.  The  attachment  should  have  been  dissolved.  A  foreign 
corporation  is  not  liable  to  be  sued,  without  express  legis- 
lative authority. — 16  Pick.  280;  16  Johns.  5.  Prior  to 
the  act  of  February,  1854,  there  was  no  statute  in  this 
State,  authorizing  the  issue  of  an  attachment  against  such 
a  corporation.  To  make  the  act  of  1854  apply  to  the 
case,  when  the  alleged  injury  occurred  before  its  passage, 
would  give  a  retroactive  operation  to  the  statute,  and 
create  a  cause  of  action  by  legislative  enactment. — 16  Mass. 
215  ;  10  Mass.  439 ;  8  Geo.  32 ;  1  Kelly,  176 ;  4  Geo.  216; 
Ladiga  v.  Rowland, -2  How.  U.  S.  P.  587 ;  Boyce  v.  Holmes, 
2  Ala.  54 ;  Philips  v.  Gray,  1  Ala.  226 ;  Henry  and  Wife 
V.  Thorpe,  14  Ala.  103 ;  Jordan's  Adm'r  v.  Hubbard  and 
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Wife,  26  Ala.  438 ;  Brown  v.  Wilcox,  14  Sm.  &  Mar.  127. 

2.  The  freight  bill,  signed  by  the  agent  of  the  steam- 
boat company,  is  not  a  bill  of  lading  ;  nor  is  it  a'contract 
to  convey  the  goods. — Angell  on  Carriers,  227. 

3.  The  several  charges  given  and  refused  raise  the 
question  of  the  liability  of  the  company  under  the  facts 
disclosed  by  the  evidence ;  and  this  depends  upon  the 
meaning  of  the  expression  "act  of  God,"  which  is  always 
held  to  excuse  a  common  carrier  from  responsibility. 
The  "act  of  God,"  in  this  connection,  is  any  inevitable 
accident,  arising  from  natural  causes,  without  the  inter- 
vention of  human  agency. — ITeal  v.  Saunderson,  2  Sm.  & 
Mar.  572;  Walpole  v.  Bridges,  5  Blackf.  222;  Smyrl  v.. 
Molin,  2  Bailey,  421 ;  Cost  v.  McMechan,  6  Johns]  160. 
The  snagging  of  a  boat,  on  an  obstruction  recently  lodged 
in  the  channel  of  a  river,  the  existence  of  which  was  ac- 
tually unknown,  and  could  not  have  been  ascertained  or 
provided  against,  is  an  "act  of  God,"  for  which  the  carrier 
is  not  responsible. — Smyrl  v.  iSTiolin,  2  Bailey,  423 ;  Wil- 
liams V.  Grant,  1  Conn.  487  ;  Fish  v.  Chapman,  .2  Kelly, 
357 ;  Edwards  on  Bailments,  462 ;  Story  on  Bailments, 
332 ;  Angell  on  Carriers,  181 ;  1  Rice,  (S.  C.)  107  ;  2  Speers, 
208 ;  5  Rich.  25.  , 

Jas.  B.  Martin,  and  Alex.  White,  contra. — 1.  The  at- 
tachment is  sustainable,  either  under  the  general  law  of 
the  Code,  or  under  the  statute  of  1854.  The  latter  statute 
only  gives  an  additional  remedy  for  a  cause  of  action 
already  perfect,  and  for  which  there  was  a  perfect  remedy. 

2.  The  bill  of  lading  contains  the  contract  between  the 
parties,  and  is  conclusive  of  their  rights  and  liabilities. 
Parsons  on  Contracts,  vol.  1,  647  ;  Way  land  v.  Mosely, 
5  Ala.  430;  7  Mass.  297;  1  Kinn.  Law  Comp.  164-68. 
Since  the  defendant  violated  this  contract,  in  failing  to 
forward  the  goods  "on  the  steamer  Georgia,"  it  is  liable 
for  the  loss  which  ensued,  independent  of  all  questions 
of  accident,  skill,  or  prudence. — Waring  v.  ^forse,  7  Ala. 
343 ;  3  Johnson's  Cases,  178 ;  1  Sup.  U.  S.  Digest,  p.  245, 
§  113. 

3.  A  common  carrier  is   an   insurer,  and  is  held  to  a 
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rigid  accountability.  In  case  of  a  loss  under  a  general 
contract,  the  law  presumes  tliat  it  did  not  result  from  the 
act  of  God. — 1  Parsons  on  Contracts,  634 ;  Jones  v. 
Pitcher,  3  Stew.  &  P.  135 ;  21  Wendell,  201 ;  2  Kelly, 
349.  ■  The  "act  of  God"  is  an  event  which  is  disconnected 
from,  and  independent  of  all  human  agency.  Anew  snag 
in  a  river,  caused  by  a  freshet,  may,  in  o,ne  sense  of  the 
word,  be  termed  the  "act  of  God"  ;  but  this  was  not,  and 
never  could  have  been,  the  direct  cause  of  the  injury, 
without  the  intervention  of  human  agency  in  bringing 
the  boat  in  contact  with  it. — Smith's  Leading  Cases,  vol.  1, 
p.  232;  4  Yerger,  48;  5  Yerger,  72;  7  Yerger,  340; 
12  Sm.  &  Mar.  599 ;  21  Wendell,  198. 

STONE,  J.— In  Paschall  v.  Whitsett,  11  Ala.  478,  this 
court  used  the  following  expressions :  "It  may  be  con- 
ceded, that  a  statute  which  merely  gives  a  remedy  at  law, 
where  it  could  previously  have  been  made  available  in 
equity  only,  or  vice  versa,  may,  consistently  with  the  con- 
stitution, operate  retrospectively,  so  as  to  embrace  con- 
tracts already  made." — See,  also,  Iverson  v.  Shorter, 
9  Ala.  715. 

In  Hoifman  v.  Hoffman,  26  Ala.  545,  it  was  said, 
"Whenever  a  statute  is  leveled  against  an  abuse,  or  in 
furtherance  of  an  acknowledged  principle  of  right  and 
justice,  every  reason  exists  for  its  most  liberal  application." 
See,  also,  Wolcott  v.  Pond,  19  Conn.  597. 

We  think  the  following  pix)positions  are  sustained  both 
by  reason  and  authority ;  and  that  we  may  safely  lay 
them  down  as  governing  this  case  : 

1.  It  is  not  within  the  power  of  the  legislature  to  take 
away  vested  rights.— Dash  v.  •  Van  Kleck,  7  Johns.  477 ; 
Baughn  v.  Nelson,  9  Gill,  299 ;  Woodruff  v.    The  State, 

3  Pike,  285 ;  Paschal  v.  Perez,  7  Texas,  348 ;  Bruce  v. 
Schuyler,  4  Gilm.  221 ;  Clarke  ^v.  McCreary,  12  Sm.  & 
Mar.  347 ;  Houston  v.  Bogle,  10  Iredell,  496. 

2.  The  legislature  may  alter,  enlarge,  modify,  or  confer 
a  remedy  for  existing  legal  rights,  without  infringing  any 
principle  of  the   constitution. — The   People   v.    Tibbets, 

4  Cowen,  384 ;  Baughn  v.  Nelson,  supra  ;  Bead  v.  Frank- 
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fort  Bank,  10  Sliep.  318 ;  Woods  v.  Buie,  5  How.  (Miss.) 
285;  Fales  v.  Wadsworth,  10  Sliep.  553;  Woodfinv. 
Hooper,  4  Humph.  13 ;  Fisher  v.  Laukcy,  6  Blackf.  373  ; 
Knight  V.  Dorr,  19  Pick.  48 ;  Commonwealth  v.  Phillips, 
1  Pick.  28. 

3.  It  isnotwithin  the  power  of  legislation  to  create  acause 
of  action  out  of  an  existing  transaction,  for  which  there 
■was,  at  the  time  of  its  occurrence,  no  remedy. — Falconer 
V.  Campbell,  2  McLean,  195 ;  Austin  v.  Stephens,  11  Shep. 
520 ;  Medford  v.  Learned,  16  Mass.  215 ;  Sutherland  v. 
DeLeou,  1  Te^tas,  250.  . 

4.  Statutes  which  relate  rflone  to  the  remedy,  without 
creating,  enlarging,  or  destroying  the  right,  operate  gen- 
erally on  existing  causes  of  action,  as  well  as  those  which 
afterwards  accrue. — The  People  v.  Tibhets,  4  Oowen,  384  ; 
Baughn  v.  i^Telson,  supra;  U.  S.  Bank  v.,  Longworth, 
1  McLean,  35 ;  Pratt  v.  Jones,  25  Vt.  303 ;  Searcy  v. 
Stubbs,  12  Geo.  437  ;  Paschal  v.  Perez,  supra  ;  Hope  v. 
Johnson,  2  Yerger,  125  ;  Maltby  v.  Cooper,  1  Morris,  59  \ 
"West  V.  Creditors,  1  La.  Ann.  Rep.  365 ;  Kewton  v.  Tib- 
bets,  2  Eng.  150 ;  Rockwell  v.  Hubbell,  2  Doug.  197. 

The  act  of  1854,  under  which  this  proceeding  was  in- 
stituted, comes  within  the  principles  stated  above, 
numbered  2  and  4  ;  and  the  rule  to  show  cause  why  the 
attachment  should  not  bo  dissolved,  was  rightly  dis- 
■charged. — Acts  of  1853-4,  p.  29. 

All  the  authorities  agree,  that  a  common  carrier  is 
•excused  from  liability,  if  the  loss  or  danrage  be  traceable 
solely  to  the  act  of  God.  What  are  we  to  understand  by 
the  expression,  "act  of  God"  ?  Lord  Mansfield  said,  "I 
considei^it  to  mean  something  in  opposition  to  the  act  of 
man  j  *  *  *  such  act  as  could  not  happen  by  the 
intervention  of  man,  as  storms,  lightning,  and  tempests." 
Forward  v.  Pittard,  1  T.  R.  27. 

Messrs.  Hare  &  Wallace,  in  their  notes  to  Smith's 
Leading  Cases,  vol.  1,  p.  180,  favor  the  idea,  that  the 
legal  phrase,  "act  of  God,"  embraces  only  those  results 
^'that  are  occasioned  exclusively  by  the  violence  of  nature  ; 
by  that   kind  of  force   of  the   elements,   which   human 
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ability   could   not  have  foreseen   or  prevented;  sucli  a& 
lightning,  tornadoes,  sudden  squalls  of  wind,  &c." 

In  support  of  this  .position,  these  annotators  refer  ap- 
provingly to  McArthur  &  Hurlbert  v.  Sears,  21  Wendell^ 
190.  The  opinion  of  Cowen,  J.,  in  the  case  cited,  is  cer- 
tainly an  elaborate  and  careful  presentation  of  the 
alithorities  on  this  question ;  but  with  all  due  deference^ 
I  think  the  case  cited  does  not  sustain  them  in  their  con- 
clusions. The  liability  of  the  carrier,  in  that  case,  was- 
based  on  the  "admixture  of  human  means"  with  the 
operations  of  nature  ;  and  this,  it  was  declared,  vitiated  the 
defense.  Indeed,  the  loss  wafs  chargeable  solely  to  the 
mistake  of  the  master  of  the  carrying  vessel :  mistaking 
a  light  on  the  steamboat  I^^orth  America,  for  one  of  the 
beacon  lights  of  the  harbor. 

I  think  that  Lord  Mansfield,  by  employing  the  kin- 
guage,  "such  act  as  could  not  happen  by  the  intervention 
of  man,"  did  not  intend  to  hinge  the  carrier's  liability  on 
the  physical  ability  of  any  man  or  set  of  men  to  rival  the 
alleged  operations  of  nature.  His  purpose  was,  to  express 
in  strong  language  the  duty  which  the  law  casts  on  the 
carrier,  of  showing  by  satisfactory  proof  that  the  loss  is 
not  traceable,  either  in  whole  or  in  part,  to  human  means, 
or  to  the  negligence  of  himself  or  his  agents ;  in  other 
words,  that  it  resulted  from  the  unmixed  "act  of  God." 
In  my  opinion,  "the  act  of  God,"  and  the  operations  of 
nature,  unmixed  ivith  human  agency  or  human  negligence,  are 
syuonomous.  This  view  is  sustained  by  the  following 
modern  authorities ;  and  I  think,  it  is  the  only  one  conso- 
nant with  reason :  Story  on  Bailments,  §§  511-16';  Smyrl 
V.  Molin,  2  Bailey,  421 ;  Williams  v.  Grant,  1  Cofm.  487;. 
Fish  V.  Chapman,  2  Kelly,  357  ;  Edwards  on  Bailments^, 
462 ;  Angell  on  Carriers,  181 ;  ]!^eal  v.  Saunderson,  2  Sm. 
&  Marsh.  572 ;  Cowles  v.  Finch,  12  Conn.  419. 

In  thus  laying  down  my  views  of  the  law,  it  is  not  my 
^purpose  to  shift  the  onus,  or  to  relieve  carriers  from  the 
strict  diligence  required  -of  them  in  the  older  authors. 
To  render  the  excuse  valid,  not  only  must  the  carrier 
trace  the  loss  or  injury  immediately  to  the  operations  of 
nature,  but  he  must  also  convince  the  jury  that  such  loss- 
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or  injury  resulted  from  inevitable  necessity,  "which  no  hu- 
man prudence  could  foresee  or  prevent." — Williams  v.. 
Grant,  supra. 

I  think  it  should  have  heen  left  to  the  jury,  to  say 
whether,  at  the  time  of  the  disaster,  the  boat  was  in  the 
usual  and  customary  channel ;  whether  the  snag  was  de- 
posited there  without  human  agency ;  and  whether  it  was 
so  concealed,  and  so  recently  deposited,  that  no  human 
skill  and  prudence  could  have  detected  and  avoided  it. 
On  all  these  points,  the  law  lays  the  onus  on  the  carrier. 

The  paper  relied  on  as  a  bill  of  lading,  is  but  an  account 
for  freight,  usually  called  a  freight  bill.  This  is  a  sufficient 
answer  to  that  part  of  the  argument,  which  assumes  it  to 
be  a  bill  of  lading. 

"We  decline  to  considerthe  demurrers^  as  they  present  no 
question  aifecting  the  merits,  which  is  not  disposed  of 
above. 

Without  making  special  application  of  these  principles 
to  the  various  charges  given  and  refused,  it  is  my  opinion 
the  judgment  of  the  circuit  court  ought  to  be  reversed. 
The  chief-justice,  however,  differs  wath  me.  He  holds, 
that  the  evidence  in  this  case  shows  a  case  of  a  danger 
of  the  river,  but  utterly  fails  to  trace  the  loss  to  the  "act 
of  God,"  within  the  legal  definition  of  that  term.  Id 
support  of  his  opinion  he  cites  Hare  &  Wallace's  Notes, 
sujiva;  McArthur  &  Hurlbert  v.  Sears,  21  Wendell,  swpra; 
Friend  v.  Woods,  6  Grattan,  189 ;  Turney  v.  Wilson, 
7  Yerger,  340. 

Under  the  influence  of  the  opinion  of  the  chief-justice, 
the  charge  of  the  court  was  not  technically  correct.  It 
did  not,  however,  injure  the  defendant,  because  there  was 
no  evidence  on  which  the  jury  could  have  excused  the 
carrier.     It  was  error  without  injury. 

The  result  of  this  divided  opinion  between  the  only 
two  members  of  the  court  who  are  competent  to  sit  in 
this  cause,  is,  that  the  judgment  of  the  circuit  court  is 
affirmed. 

Walker,  J.,  not  sitting. 
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MITCHELL  vs.  TALLAPOOSA  COUISTTY. 

[action  for  medical  services  rendered  to  prisoners.] 

1.  Liability  of  county  for  medical  services  rendered  to  prisoners. — The  connty  is  not 
liable  for  medical  services,  rendered  at  the  request  of  the  sherlflF,  to  prison- 
ers confined  in  the  county  jail,  who  are  shown  to  be  insolvent;  nor  for  such 
services  rendered  to  a  slave,  charged  with  the  murder  of  his  master,  although 
it  is  shown  that  such  services  were  necessary  to  his  life  and  health,  and  that 
the  relatives  of  his  deceased  master  refused  to  procure  medical  aid  for  him. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  tlie  Hon.  Jno.  Gill  Shorter. 

This  action  was  brought  by  the  appellant,  to  recover 
of  the  county  the  amount  of  an  account  for  medicines 
furnished  and  services  rendered  by  him,;  as  a  physician, 
at  the  request  of  the  sheriff,  to  certain  prisoners  confined 
in  the  county  jail.  The  plaintiff  proved,  that  the  white 
prisoners,  to  whom  he  administered  medicines,  were  sick, 
and  required  medical  attendance,  and  were  wholly  insol- 
vent ;  that  a  slave  named  Rich,  on  whom  he  also  attended, 
was  confined  in  jail  on  a  charge  of  having  murdered  his 
late  master,  and  that  the  relatives  of  his  deceased  master, 
who  were  his  prosecutors,  refused  to  procure  medical  aid  for 
him.  He  also  proved  the  reasonableness  of  the  charges  con- 
tained in  the  account,  the  presentation  of  the  account  to 
the  court  of  county  commissioners,  within  the  time  required 
by  law  for  the  presentation  of  claims  against  the  county, 
and  their  refusal  to  pay  it.  The  court  charged  the  jury, 
on  these  facts,  that  the  plaintiff  was  not  entitled  to  re- 
cover ;  to  which  charge  the  plaintifif  excepted,  and  which 
he  now  assigns  as  error. 

"Wm.  H.  Barnes,  for  the  appellant.         ^        • 

RICE,  C.  J. — The  Code  makes  provision  for  the  sup- 
port of  prisoners  confined  in  jail;  but  we  have  not  been 
able  to  find  any  law,  which  fixes  a  liability  on  the  county 
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for  medical  attention,  drugs,  or  medicines,  furnislied  to 
any  sucli  prisoner,  not  at  the  request  of  the  county,  or  of 
the  court  of  county  commissioners,  but  at  the  request  of 
the  sheriff  or  jailor.  The  county  cannot  be  coerced  to 
pay  for  such  medical  attention,  drugs  or  medicines. — 
Van  Eppes  V.  The  Comm'rs'  Court  of  Mobile,  25  Ali^.  460. 

It  is  argued,  that  the  county  ought  by  all  means  to  be 
held  liable  for  the  medical  services  rendered  to  the  slave 
Rich,  who  was  confined  upon  the  charge  of"  the  murder 
of  his  master,  because  the  services  were  necessary  to  his 
life  and  health,  and  because  the  relations  of  his  late  mas- 
ter refused  to  procure  medical  aid  for  him.  It  is  a  sufificient 
answer  to  that  argument,  to  say  that  there  is  no  law 
which  creates  a  liability  against  the  county,  out  of  the 
facts  stated^  But  it  does  not  follow  that  no  person  or 
estate  is  liable  for  the  services  rendered  to  the  slave.  The 
late  master  of  the  slave  being  dead,  his  representative 
must  be  regarded  as  his  master.  And  it  is  well  settled 
in  this  State,  that  the  master  cannot  "absolve  himself 
from  the  obligation  he  is  under  to  the  slave,  and  to  the 
community,"  to  provide  for  his  necessary  wants  in  sick- 
ness, whilst  confined  under  a  criminal  charge. — Gibson  V. 
Andrews,  4  Ala.  QQ. 

There  is  no  error  in  the  charge  of  the  court  below,  and 
its  judgment  must  be  afiirmed. 


OAIO^EY  vs.  OAEXEY. 

[action  fob  rent  of  land.] 

1.  TFJtfow's  statutory  rigM  to  dwelling-house  and  adjacent  plantation  of  deceased 
husband. — Until  dower  has  been  assigned  to  her,  the  widow  is  entitled 
to  the  possession  or  rents  of  the  dwelling-house  and  adjacent  plantation 
on  which  the  husband  resided  next  before  his  death  ;  and  this  statutory 
right  is  not  dependent  upou  her  actual  possession,  nor  upou  an  affirmative 
assertion  of  her  claim  ;  nor  is  it  affected  by  the  husband's  alienation  of  the 
land,  provided  the  wife  did  not  join  in  tlie  conveyance. 
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Appeal  from  the  Circuit  Court  of  Bibb. 
Tried  before  tlie  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Richard  H.  Oakley  against 
Reuben  Oakley,  to  recover  the  rent  of  a  tract  ot  land, 
containing  seventeen  or  eighteen  acres,  for  the  year  1853. 
The  plaintiff  claimed  the  land  under  a  conveyance  from 
his  father,  Armstead  Oakley ;  while  the  defendant  held 
possession  under  a  contract  of  rent  made  with  said 
Armstead.  The  plaintiff's  deed  was  dated  19th  June, 
1851 ;  conveyed  a  large  tract  of  land^  including  the  portion 
in  controversy,  but  contained  a  reservation  of  a  life  estate 
to  the  said  Armstead ;  and  was  signed  by  said  Armstead 
and  wife,  but  neither  attested,  nor  acknowledged  by  the 
wife.  "It  was  proved  that  said  Armstead  Oakley  died  on 
the  15th  January,  1853 ;  that  plaintiff  had  a'lways  lived 
with  his  father,  on  the  lands  conveyed  by  said  deed,  and, 
with  his  father,  cultivated  the  open  land  on  said  tract  up 
to  1st  January,  1852 ;  that  plaintifi' cultivated  the  open  land 
on  «aid  tract  during  the  year  1852,  except  the  field  in 
controversy,  which  was  cultivated  by  defendant ;  that  said 
field  was  surrounded  by  a  separate  enclosure,  and  was 
about  three  hundred  yards  distant  from  the  houses  on  said 
ti*act,  in  which  said  Armstead  Oakley  had  resided,  and 
from  the  other  open  and  cultivated  lands  on  said  tract, 
which  amounted  to  fifty  or  sixty  acres,  and  surrounded 
said  houses,  or  lay  contiguous  thereto  ;  that  said  Armstead 
and  wife,  in  the  early  part  of  the  year  1852,  went  to 
Arkansas,  on  a  visit  to  two  daughters  who  lived  there ; 
that  said  Armstead  returned,  alone,  in  the  latter  part  of 
that  year,  and,  after  remaining  a  few  days,  again  went  to 
Arkansas,  taking  his  property  with  him,  and  afterwards 
died  as  above  stated."  It  was  shown  that  the  widow  of 
said  Armstead,  to  whom  he  was  married  before  the 
execution  of  plaintiff's  deed,  was  still  living;  "but  there 
was  no  evidence  that  she  had,  in  any  way,  or  at  any  time, 
asserted  any  claim  to  dower  in  said  lands,  or  to  the  rents 
and  profits  of  the  same,  by  way  of  damages  or  otherwise, 
since  the  death  of  her  saiti  husband ;  and  it  was  shown 
that  she  had  never  returned  to  this  State." 
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The  court  charged  the  jury,  in  effect,  that  the  plaintiff 
was  not  entitled  to  recover,  if  said  Armstead  Oakley,  most 
usually  resided,  last  before  his  death,  on  the  lands 
conveyed  by  him  to  plaintiff,  and  his  widow  was  still  alive. 
The  plaintiff  excepted  to  this  charge,  and  requested  the 
court  to  instruct  the  jury, — 

"1.  That  if  they  should  find  from  the  evidence  that  the 
plaintiff  bought,  in  good  faith,  the  lands  embraced  in  his 
deed  from  Armstead  Oakley ;  that  the  field  cultivated  by 
defendant  was  embraced  in  said  lands ;  that  Armstead 
Oakley  died  on  15th  January,  1853 ;  that  there  was  n4 
evidence  that  the  widow  of  said  Armstead  had  claimed  or 
sued  for  dower  in  said  lands,  or  damages  for  the  use  and 
occupation  of  the  same  ;  and  that  plaintiff,  since  said 
Armstead  and  wife  had  left  the  State,  had  been  in  the 
exclusive  possession  of  said  lands,  with  the  exception  of 
said  field  cultivated  by  defendant, — then  plaintiff  was 
entitled  to  recover. 

"2.  That  if  the  sale  of  lands  from  Armstead  Oakley  to 
plaintiff,  as  shown  by  the  deed  in  evidence,  was  made  in 
good  faith,  then  plaintiff'  took  said  lands  as  purchaser, 
and  not  as  heir;  and  that  the  widow  could  only  recover 
damages  or  mesne  profits  of  said  lands  from  the  date  of 
her  instituting  suit  for  the  same,  or  for  dower  in  said 
lands,  or  both. 

"3.  That  if  plaintiff  bought  said  lands  from  Armstead 
Oakley  in  his  lifetime,  aiid  was  in  possession  of  the  same 
at  the  time  of  said  Armstead's  death ;  and  there  was  no 
evidence  that  the  widow  had  claimed  or  sued  for  any 
right  of  dower  in  the  same, — then  plaiutift'  would  be 
entitled  to  recover." 

The  refusal  of  these  several  charges,  and  the  charge 
given  by  the  court,  are  now  assigned  as  error. 

I.  W.  Garrott,  for  the  appellant. 
"Wm.  M.  Brooks,  contra. 

WALKER,  J.— The  plaintiff  derived  title  to  the  land, 
the  rent  of  which  is  in  question  in  this  case,  fronv 
Armstead   Oakley,  by  a  conveyance  which  was   not  so 
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executed  by  tlie  wife  of  the  grantor  as  to  carry  her  dower. 
Although  the  testimony  upon  the  point  is  by  no  means 
conehisive,  we  cannot  say  that  there  was  not  evidence 
conducing  to  show  that  Armstead  Oakley  had  his  resi- 
dence, at  the  time  of  his  death,  in  the  dwelling-house, 
connected  with  which  there  was  a  plantation,  embracing 
the  la^d  6ccupied  by  thd  defendant ;  consequently,  we 
cannot  regard  the  cliarges  set  crut  below  as  abstract.  Those 
charo*es,  when  construed  in  reference  to  the  evidence, 
substantially  assert  the  proposition,  that  if  Armstead 
Oakley,. from  whom  the  plaintiff  derived  title,  usuallj^ 
resided,  next  before  his  death,  on  the  plantation  of  which 
the  land  cultivated  by  the  defendant  was  a  part ;  and  if 
Lucy  Oakley,  the  widow  of  the  deceased,  was  still  alive, 
the  plaintiff  would  not  be  entitled  to  recover,  because  the 
right  to  recover  for  the  use  and  occupation  of  the  land 
pertained  to  the  widow,  and  not  to  the  plaintiff. 

These  charges  must  be  sustained,  under  the  decisions  of 
this  court.  In  Inge  v.  Muq^hy,  14  Ala.  289,  it  was  held, 
that  the  widow,  whose  husband  had  his  dwelling-house 
on  the  land  at  the  time  of  his  death,  could  recover  rent 
against  the  husband's  alienee,  for  the  period  between  the 
husband's  death  and  the  assignment  of  her  dower.  The 
opinion  in  Shelton  v.  Catroll,  16  •  Ala.  148,  decides,  that 
where  the  husband,  at  the  time  of  his  death,  occupied 
premises  previously  aliened  by  him^  the  widow,  who  had 
not  transferred  nor  received  an  assio-nment  of  her  dower, 
could  successfully  resist  an  action  of  ejectment  brought  by 
the  alienee  against  iho  tenant  of  herself  and  second 
husband,  notwithstanding  her  first  husband  was  the  tenant 
of  the  alienee  at  the  time  of  his  death,  and  her  second 
husband  had  paid  rent  to  the  alienee.  In  McLaughlin  v. 
Godwin,  23  Ala.  846,  this  court  decided,  that  the. heirs 
were  not  entitled  to  recover  rent  received  by  an  adminis- 
trator, for  the  time  prior  jto  the  assignment  of  dower, 
because  the  use  and  occupation  of  the  land  belonged  to 
the  widow,  and  not  to  the  heirs.  It  is  also  said  in  Shelton 
V.  CaiToU,  supra,  that  the  alienee  of  a  husband,  whose  wife 
4  did  not  assign  dower,  stood  in  the  same  position  with  the 
heir,   as   to  his   right  to  resort  to  a  court  of  chancery  to 
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liavG  dower  assigned.  In  a  case  cited  from  3  Halstead, 
in  Inge  v.  Murphy,  supra,  it  was  decided,  that  the  widow 
"had  a  freehold  for  life  in  the  mansion  in  which  her 
hushand  resided  next  preceding  his  death,  and  the 
plantation  thereunto  beloYiging,  unless  her  title  be  sooner 
defeated  by  the  assignniient  of  dower  to  her."  Guided  by 
these  authorities,  we  feel  bound  to  decide  that  there  is  no 
error  in  the  charges  given  by  tlxe  court  below. 

The  widow's  right  to  the  occupation  and  use  of  tlie 
mansion-house,  and  of  the  plantation  therewith  connected, 
does  not  depend  upon  the  fact  of  her  actual  possession, 
nor  upon  the  fact  of  her  having  niade  a  demand,  or  asserted 
aiRrmatively  her  claim.  To  hold  otherwise,  would*  do 
violence  to  the  authorities  quoted  above.  The  case  of 
Shelton  v.  Carroll,  supra,  cannot  be  reconciled  with  the 
position,  that  the  widow's  quarantine,  or  right  to  the 
rents  incident  to  it,  depends,  like  her  right  to  damages 
incident  to  dower,  upon  a  demand  made.  She  is  entitl'cd 
to  the  mansion-house  at  which  her  husband  most  usually 
resided  before  his  death,  and  plantation  connected  there- 
'  with  ;  and  until  that  right  is  terminated  by  the  assignment 
of  dower,  it  is  as  perfect  and  exclusive  in  its  character, 
as  any  other  title  to  land  ;  and  another  person  could  no 
more  recover  rents  accruing  during  the  pendency  of  her 
right,  than  he  could  recover  rents  accruing  during  the 
pendency  of  any  other  title.  These  views  are  decisive  in 
favor  of  the  propriety  of  the  refusals  t9  charge  by  the 
court  below  as  asked  by  the  plaintiff. 

The  judgment  of  the  court  belo^v  is  affirmed. 


BURIS^TT  vs.  CRAIG. 

[EILL  in-  KQUITT  FOl^  INJUXCTIOX  AGAINST  MUaCLPAL  CORPORATION.] 

1 .  Juris:} ii-tim  of  equity  to  restrain  proceedings  for  viohition  of  city  ordinance. — 
Cbancery  has  no  jurisdiction,  to  restrain  quasi  criminal  proceedings  on  the 
part  of  the  municipal  authorities  of  a  city,  for  repeated  violations  of  an 
alleged  invalid  ordinance. 
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Appeal  from  the  Cliancery  Court  of  Dallas.       , 
Heard  before  the  Hon.  James  B.  Clark.  - 

This  hill  was  filed  hj  the  appellant,  against  the  inten- 
dant  and  members  of  the  town  council  of  Cahaba ;  alleging, 
that  said  town  council,  in  January,  1855,  passed  an 
ordinance  fixing  the  price  of  a  license  for  retailing  within 
the  corporate  limits  of  Cahaba  at  $1,000,  and  re-adopted 
the  same  ordinance  in  January,  185$ ;  that  complainant, 
having  procured  a  State  license  for  retailing,  and  being 
advised  by  his  attorneys  that  said  ordinance  was  illegal 
and  void,  opened  a  grocery  in  Cahaba,  early  in  1856,  and 
retailed  spirituous  liquops ;  that  he  was  thereupon  arrested 
and  tried  by  the  town  council,  for  violating  said  ordinance, 
was  fined,  and  imprisoned ;  that  he  persisted  nevertheless 
in  his  business,  and  was  consequently  repeatedly  fined  and 
imprisoned;  that  he  thereupon  applied  to  a  circuit  judge, 
by  a  proceeding  in  the  nature  of  a  quo  warranto,  to  test 
the  authority  of  said  town  council  to  pass  said  ordinance, 
which  proceeding  is  yet  pending  and  undetermined ;  and 
that  said  council,  notwithstanding  the  pendency  of  these 
proceedings, 'threaten  to  fine  and  imprison  him  so  long 
as  he  persists  in  the  pursuit  of  his  business.  The  prayer 
of  the  bill  is,  that  the  defendants  may  be  enjoined  from 
collecting  the  fines  imposed  on  complainant,  and  from  all 
fdrtjier  interference  with  hini  or  his  businciss,  until  the 
validity  of  the  ordinance  shall  have  been  determined  by 
the  proceedings  at  law. 

The  chancellor  dismissed  the  bill  for  want  of  equity, 
and  his  decree  is  now  assigned  as  error. 

Geo.  W.  GtAYLE,  and  P.  T.  Sayre,  for  the  appellant, 
contended  that  the  equity  of  the  bill  was  defensible  on 
the  following  grounds : 

1.  As  preventing  a  multiplicity  of  suits. — 2  Story's 
Equity,  §§  901,  902,  928  ;  1  Spence  on  Equity,  673 ;  3  Dan. 
Ch.  Pr.  1881 ;  3  Johns.  580  ;  6  Paige,  88. 

2.  As  preventing  irreparable  injury. — 2  Story's  Equity, 
§  926 ;  Powell  v.  Plank-Road  Company,  24  Ala.  445 ; 
1  Edwards,  122. 
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3.  As  preventing  a  corporation,  from  abusing  its  powers 
to  the  injury  of  third  persons. — Frewin  v.  Lewis,  4  My.  & 
Cr.  253  ;  2  Story's  Equity,  §§  927,  955  a. 

4.  Because  there  was  no  adequate  remedy  at  law. 
3  Barbour,  23 ;  1  Duer,  512  ;  22  Conn.  552  ;  6  Paige,  83 ; 
3  Johns.  579. 

Pegues  &  Dawson,  contra. — 1.  The  jurisdiction  of  the 
chancery  courts  extends  to  all  civil  causes,  in  which  a  plain 
and  adequate  remedy  at  law  is  not  provided. — Code,  §  602. 

2.  Equity  will  not  interfere,  by  injunction,  to  restrain 
the  commission  of  a  threatened  personal  trespass. — 3  Dan. 
Ch.  Pr.  1833-7.  ^or  to  restrain  the  commission  of  a, 
threatened  crime. — Railroad  Co.  v.  Walton,  14  Ala.  208 ; 
3  Dan.  Ch.  Pr.  1838,  1854;  Eden  on  Injunction,  66; 
2  Story's  Equity,  893 ;  Story's  Eq.  PI.  553. 

3.  Certiorari  is  the   remedy,   where  a  municipal   coi'po- 
ration  renders  a  judgment  for  a  breach  of  its  ordinances.  * 
Intendant  of  Marion  v.  Chandler,  6  Ala.  899 ;    Carroll  v. 
Mayor  of  Tuskaloosa,  12  Ala.  173;   Ex  parte   Tarleton,'* 
2  Ala.  36. 

4.  All  questions,  as  to  the  forfeiture  of  chartered  rights, 
belong  exclusively  to  the  courts  of  law ;  and  the  courts  of 
chancery  will  not  interfere  by  injunction,  either  generally, 
or  in  aid  of  an  information  in  the  nature  of  a  quo  warranto. 
1  Hopkins'  Ch.  354;  2  Johns.  Ch.  371-8;  6  Johns.  Ch.  31; 
26  Wendell,  139;  4  Hill,  581. 

STONE,  J. — The  authorities  most  favorable  to  the 
equity  of  this  bill  are  principally  collected  in  Story's 
Equity,  vol.  2,  §§  928-9.  The  commentator  says,  "It  (an 
injunction)  is  now  granted,  in  all  cases  of  timber,  coals, 
ores  and  quarries,  where  the  party  is  a  mere  trespasser." 
Ch.  Kent,  in  Livingston  v.  Livingston,  held,  that  where 
a  party  in  possession,  under  claim  of  right,  was  proceeding 
to  cut  down  timber,  it  was  proper  to  restrain  him  by 
injunction,  until  the  right  was  determined ;  because,  in 
such  case,  if  the  occupant  should  be  shown  to  have  no 
right,  the  injury  would  be  irreparable. — 6  Johns.  Ch.  497. 
10 
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See,  also,  Hanson  v.  Gardner,  7  Vesey,  305 ;  Universities 
V.  Richardson,  6  Vesey,  689. 

It  was  decided  in  Massachusetts,  as  late  as  1842,  that 
the  power  of  the  court  of  chancery,  in  that  State,  to  grant 
injunctions  on  bills  of  this  description,  was  limited  to 
cases  of  technical  waste,  and  did  not  extend  to  ordinary 
trespasses. — Attaquin  v.  Fish,  5  Mete.  140. 

The  rule,  we  admit,  has  been  somewhat  relaxed ;  and 
courts  of  chancery,  in  modern  times,  entertain  this 
auxiliary  jurisdiction  on  more  liberal  principles  than  they 
formerly  did.  "We  have  found  no  case,  however,  where 
chancery  has  restrained  a  simple  trespass,  or  succession 
of  trespasses,  on  either  the  person  or  personal  goods.  The 
utmost  extension  of  the  principle  which  has  come  under 
our  observation,  embraces  only  trespasses  to  realty,  where 
this  remedial  agency  is  shown  to  be  necessary  to  prevent 
multiplicity  of  suits,  or  to  avert  irreparable  mischief. 
Livingston  v.  Livingston,  supra ;  Stephens  v.  Beekman, 
1  Johns.  Ch.  318 ;  Mitchell  v.  Dors,  6  Vesey,  147 ; 
Amelung  v.  Seekamp,  9  Gill  &  Johns.  468. 

The  case  made  by  this  bill  is  not  one  of  waste  or  trespass 
on  real  estate.  Regarding,  as  we  do  in  this  discussion, 
the  averments  of  the  bill  as  true,'  the  appellees  were 
proceeding,  without  authority  of  law,  to  impose  fines  and 
imprisonment  on  the  appellant.  Such  fines  and  impris- 
onment, if  the  corporate  authorities  were  not  authorized 
by  their  charter  to  inflict  them,  were  trespasses  in  all  the 
parties  concerned. — Brandreth  v.  Lance,  8  Paige,  24. 

There  is  another  objection  to  this  bill.  The  judgments 
and  sentences  of  the  town  council,  of  which  the  appellant 
complains,  were  quasi  criminal  proceedings.  A  bill  in 
chancery,  to  restrain  a  malicious  or  unfounded  prosecution, 
is  certainly  of  novel  impression. 

A  bill,  in  its  purposes  very  like  the  present,  was  filed 
in  the  chanceiy  court  of  IS^ew  York,  in  aid  of  an  informa- 
tion quo  warranto.  It  was  held,  that  it  would  not  lie. 
Atty.  Genl.  v.  Bank  of  Magara,  1  Hop.  Ch.  Rep.  354. 
See,  also,  3  Dan.  Ch.  Pr.  1838 ;  2  Story's  Equity,  §§  893, 
898 ;  Powell  v.  Central  Plank-Road,  24  Ala.  441 ;  Bran- 
dreth V.  Lance,  8  Paige,  24;  Roper  v.  Randolph,  7  Porter, 
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238 ;    Croom  v.  Davis,  6  Ala.   40 ;   Marriott  v.   Givens, 

8  Ala.  694 ;  Hamilton  v.  Adams,  15  Ala.  596  ;  Eden  on 
Injunction,  32-3. 

Our  own  court  has  laid  down  a  rule  that  is  fatal  to  this 
bill.— Montg.  &  W.  P.  R.  R.  v.  Walton,   14  Ala.   207. 

"We  have  examined  the  case  of  Frewin  v.  Lewis,  4  Mylne 
&   Craig,   249.     The  facts  of  that  case  may  be  found  in 

9  Simons,  66.     That  case  and  this  are  entirely  dissimilar. 
We  have  not  been  able  to  find  any  principle  or  adjudged 

case,  which  justifies  an  injunction  to  stay  a  prosecution, 
either  criminal  or  quasi  criminal ;  or  to  restrain  a  trespass 
to  the  person  or  personal  property.  We  think  such  a 
precedent  would  be  an  alarming  stretch  of  equity  juris- 
diction. 

In  considering  this  case,  simply  on  the  equity  of  the 
bill,  we  have  necessarily  regarded  its  averments  as  true. 
It  is  not  intended  by  this  to  intimate  an  opinion  on  the 
validity  or  invalidity  of  the  ordinance,  or  of  the  fines 
imposed  on  the  appellant.  They  will  be  considered  when 
properly  presented. 

We  fully  concur  with  the  chancellor  in  the  principles 
of  his  decree,  and  it  is  consequently  affirmed.  •.    * 


McKENZIE  AND  WIFE  vs.  BENTLEY  and  WIFE. 

[bill  dj  eqcitt  fok  attachment  against  non-resident  debtors.] 

1.  Original  equitable  attachment  on  legal  demand. — Independent  of  statutory  pro- 
visions, an  equitable  attachment  does  not  lie  on  a  purely  legal  demand, 
against  a  non-resident  who  has  property  and  effects  within  this  State,  more 
than  sufficient  to  satisfy  the  demand,  which  may  be  reached  and  subjected  by 
attachment  at  law. 

2.  Equitable  attachment  under  Oode. — Under  the  provisions  of  the  Code,  (§§  2956, 
2963,)  before  an  equitable  attachment  can  be  issued  on  a  legal  demand,  an 
order  for  its  issue  must  be  first  made ;  and  if  the  writ  is  issued  without  such 
previous  order,  the  proceedings  cannot  be  sustained  under  the  statute, 
although  the  allegations  of  the  bill  might  be  sufiBcient  to  authorize  the  order. 
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Appeal  from  the  Chancery  Court  at  Wetumpka. 
Heard  before  the  Hon.  A.  J.  Walker. 

This  bill  was  filed  by  John  McKenzie  and  wife,  the 
appellants,  alleging  that,  on  the  marriage  of  Mrs. 
McKenzie's  only  daughter,  in  1852,  wdth  Hiram  D. 
Bentley,  she  permitted  said  Bentley  and  mfe  to  take  one 
of  her  slaves,  on  which  her  husband  held  a  mortgage, 
under  an  agreement  that  said  Bentley  should  clothe  and 
pay  taxes  on  said  slave  during  the  year  1853,  and  return 
her  to  Mrs.  McKenzie  at  the  end  of  that  year;  that 
Bentley  and  wife  shortly  afterwards  left  the  country, 
secretly,  and  by  night,  taking  said  slave  with  them,  and 
removed  to  Forsyth  county,  Georgia,  where  they  now 
reside ;  that  said  Bentley  left  property  in  this  State, 
which  is  particularly  described,  and  debts  due  him  from 
certain  named  persons,  who  are  made  defendants  to  the 
bill.  The  prayer  of  the  bill  is  for  an  equitable  attachment 
against  the  estate  of  said  Bentley,  and  for  general  relief. 

The  chancellor  dismissed  the  bill,  on  motion,  for  want 
of  equity  ;  and  his  decree  is  now  assigned  as  error. 

K.  S.  Graham,  for  the  appellants. — 1.  Sections  2963  and 
2964  of  the  Code  confer  on  the  registrar  authority  to  make 
all  necessary  orders  for  issuing  writs  of  attachment,  &c., 
in  the  specified  cases.  It  was  not  necessary  that  the 
registrar,  before  issuing  the  writ,  should  have  passed  an 
order  giving  himself  authority  to  issue  it.  The  registrar 
is  but  a  mere  clerk ;  when  judicial  power  is  given  to  him, 
or  exercised  by  him,  it  is  as  master.  Since  the  statute 
does  not  speak  of  him  as  master,  but  merely  as  a  clerk,  it 
could  not  have  contemplated  the  exercise  by  him  of 
judicial  power.  Moreover,  the  language  is,  that  chan- 
cellors, circuit  judges,  and  registrars,  may  make  such 
orders,  &c.,  "as  in  like  cases  from  courts  of  law ;  and  it 
could  not  be  contended,  if  the  case  were  at  law,  that  the 
judge  must,  before  issuing  the  writ,  make  a  judical  order, 
requiring  himself  to  act  clerically. 

2.  Attachments  may  issue  out  of  chancery  for  either 
"legal  or  equitable  debts  or  demands,"  and  for  money  or 
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effects  of  the  debtor,  in  the  hands  of  a  third  person,  not 
liable  in  their  nature  to  seizure. — Code,  §§  2954-64.  The 
statute  is  remedial. — Flake  &  Freeman  v.  Day  &  Co., 
22  Ala.  132. 


Elmore  &  Yancey,  contra^  contended  that  the  bill  was 
properly  dismissed,  because,  1st,  the  attachment  was 
issued  without  a  preliminary  order ;  and,  2dly,  because 
the  bill  did  not  seek  to  subject  equitable  demands  of  the 
defendant,  but  property  and  effects  which  might  be 
reached  at  law. 

RICE,  C.  J. — The  bill  seeks  the  issue  of  an  attachment 
on  a  purely  legal  demand, — a  demand  for  the  unliquidated 
damages,  arising  either  from  the  conversion  of  the  female 
slave  (Martha  Ann),  or  from  the  breach  of  the  contract  to 
deliver  her  to  her  owners  at  the  end  of  the  year  1853. 
The  demand  is  against  non-resident  defendants,  who  have 
within  this  State  property  or  effects  more  than  sufficient 
to  pay  the  damages  claimed,  which  can  be  reached  by  an 
attachment  at  law.— Code,  §§  2503,  2504,  2505,  2508,  2516, 
2517,  2541-2543,  2129-2131.  Independent  of  statute  law, 
the  court  of  chancery  has  no  jurisdiction  of  the  case,  as 
the  same  is  presented  by  the  bill. — Sanders  v.  Watson, 
14  Ala.  198  ;  Little  v.  Russell,  28  Ala.  160  ;  Mitford's  PL 
30,  note  a. 

The  statutory  provisions  supposed  to  be  most  favorable 
to  the  complainants,  are  contained  in  sections  2954,  2956, 
and  2963  of  the  Code.  Section  2954  authorizes  the  issue 
of  equitable  attachments  "on  egw?7«6?e  debts  and  demands" 
only :  and  therefore  cannot  aid  the  complainants,  who 
do  not  allege  any  such  debt  or  demand.  Section  2956 
declares,  that  "courts  of  chancery  may  also  issue  writs  of 
attachment  on  legal  demands,  founded  on  any  judgment 
or  contract,  express  or  implied,  in  such  cases  as  attach- 
ments may  issue  from  courts  of  law ;  which  attachments 
operate  only  on  the  effects  of  the  defendant  held  by  an 
equitable  title,  or  on  demands  owing  by  other  persons,  to 
which  the  defendant  against  whom  the  attachment  issues 
is  in  equity  entitled,  whether  due  or  not."     Section  2963 
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provides,  that  "chancellors,  circuit  judges,  and  registrars 
of  the  co.urt  in  which  the  bill  is  filed,  may  make  all  necessary 
orders  for  the  issuing'  of  writs  of  ne  exeat,  and  equitable 
attachments,  and  for  the  sale  of  personal  property  levied 
on,  as  in  like  cases  from  courts  of  law ;  the  money  arising 
from  such  sale  to  be  paid  to  the  registrar." 

Conceding  that  the  case,  as  presented  by  the  bill, 
entitled  the  complainants,  under  section  2956  of  the  Code^ 
to  an  order  for  the  issue  of  an  attachment ;  and  that, 
under  section  2963,  the  registrar  of  the  court  in  which  the 
bill  was  filed  had  equal  authority  with  a  chancellor  or 
circuit  judge  to  make  such  order  ;  yet  it  is  clear,  that  the 
making  of  such  order  by  the  registrar,  or  a  chancellor  or 
circuit  judge,  is  a  prerequisite  to  the  issue  of  such  attach- 
ment, and  that  such  attachment,  when  issued  by  the 
registrar  without  any  such  order,  is  a  nullity.  Those 
sections  must  be  construed  together,  and  in  such  manner, 
if  possible,  as  to  make  them  harmonious  parts  of  the 
system  of  law  embodied!  in  the  Code.  Section  2956' 
authorizes  the  issue  of  attachments  on  legal  demands,  as 
above  shown,  but  does  not  prescribe  all  the  prerequisites- 
to  the  issue  of  them.  Section  2963  shows  that  an  order 
for  the  issue  of  such  attachments  must  precede  their  issue, 
and  is  essential  to  their  validity.  The  power  to  make 
such  order  is  in  its  nature  judicial,  and  entirely  difierent 
from  that  exercised  in  the  mere  issue  of  such  attachment  by 
the  registrar  as  a  ministerial  ofiicer.  If  it  is  not  exercised 
before  the  issue  of  such  attachment,  the  attachment  bond 
and  the  attachment  are  void ;  for  its  exercise  is  essential 
to  confer  upon  the  registrar  the  authority  to  take  such 
bond  and  issue  such  attachment. — Code,  §§  2508,  2955, 
2958,  and  other  sections  above  cited ;  Governor  v.  Jackson, 
15  Ala.  703  ;  Butler  v.  Foster,  14  Ala.  323  ;  Governor  v. 
Wiley,  ih.  172. 

As  the  attachment  bond  in  this  case  was  taken  by  the 
registrar,  and  the  attachment  issued  by  him,  without  any 
order  therefor,  they  are  void.  And  the.  consequence  of 
their  being  void,  and  of  the  failure  of  complain  ants  to  obtain 
any  such  order,  is,  that  the  court  of  chancery  had  not, 
and  never  can  have,  authority  to   render  any   decree   in 
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favor  of  complainants,  under  the  present  bill;  for  the 
proceeding  commenced  by  the  bill  is  not  authorized, 
unless  it  be  by  the  statutory  provisions  contained  in  sec- 
tions 2956  and  2963  of  the  Code ;  and  cannot,  therefore,  be 
upheld,  unless  substantially  conformable  to  those  provis- 
ions. The  requisitions  of  these  sections  are  not  complied 
with,  nor  satisfied,  by  the  mere  filing  of  a  bill,  the 
allegations  of  which  may  be  sufiicient  to  authorize  the 
registrar,  or  a  chancellor  or  circuit  judge,  to  order  the 
issue  of  an  attachment.  Something  further  must  be 
done.  Such  an  order  must  be  obtained  ;  and  under  that 
order  there  must  be  the  issue  qf  an  attachment  which  is 
not  void.  "Where  there  is  no  such  order,  and  no  such 
attachment,  the  proceeding  cannot  be  sustained  under 
those  sections. — McGown  v.  Sprague,  23  Ala.  524. 

The  view  of  the  case  above  taken  by  us  renders  it 
unnecessary  for  us  to  decide  whether  the  registrar  had 
authority,  under  section  2963  of  the  Code,  to  order  the 
issue  of  an  attachment  under  the  bill  of  the  complainants, 
or  whether  the  allegations  of  that  bill  entitled  the  com- 
plainants, under  sections  2956  and  2963  of  the  Code,  to 
such  an  order  from  a  chancellor,  circuit  judge,  or  the 
registrar  of  the  court  in  which  the  bill  was  filed;  and  we 
therefore  do  not  decide  those  questions.  But,  conceding 
that  upon  both  of  them  the  law  is  with  complainants, 
still,  for  the  reasons  above  given,  the  bill  was  properly 
dismissed. 

Decree  affirm,ed,  at  the  costs  of  the  appellants. 


ANDREWS  AND  WIFE  vs.  HUCKABEE'S  ADM'R. 

[bill  IX  EQCITY  FOB  ACCOUNT  AGAIXST  TRUSTEE'S  ADMINISTBATOK.] 

.  Plea  of  statute  of  non-daim. — A  plea  of  the  statute  of  non-claim,  in  a  chan- 
cery cause,  must  aver  all  the  facts  necessary  to  make  the  bar  complete  and 
applicable  to  the  cause  of  action  :  a  simple  averment,  that  the  claim  was 
not  presented  within  eighteen  months  after  the  grant  of  administration  and 
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notice  thereof,  is  not  sufficient,  when  a  portion   of  that  time  was  effaced  by 
a  change  in  the  statute  before  the  completion  of  the  bar. 

2.  Computation  of  time  under  statute  of  non-claim. — Where  notice  of  the  grant  of 
administration  was  given  in  October,  1851,  and  suit  was  afterwards  com- 
menced on  the  17th  July,  1854, — held,  that  the  claim  was  not  barred,  either 
under  the  Code,  or  under  the  act  of  1850. 

3.  To  what  demands  statute  of  non-claim  applies. — The  statute  of  non-claim  is  not 
applicable  to  a  demand  for  the  recovery  of  specific  property. 

4.  Husband's  liability  for  income  and  profits  of  wife's  separate  pr(^erty. — Where 
husband  and  wife  live  together,  and  enjoy  a  common  support  from  their 
joint  property ;  and  the  husband  receives  the  income  and  profits  of  the 
wife's  separate  estate,  with  her  knowledge,  and  without  objection  from  her, 
— it  is  presumed  to  be  intended  as  a  gift  to  the  husband,  and  neither  he  nor 
his  estate  is  liable  for  such  income  and  profits. 

6.  Title  of  trustee. — The  title  of  the  husband,  as  implied  trustee  of  the  wife's 
separate  property  conveyed  directly  to  her,  ceases  at  his  death,  and  the 
legal  as  well  as  the  equitable  title  then  vests  in  her  ;  secus,  as  to  slaves  pur- 
chased by  the  husband,  with  funds  belonging  to  the  wife's  separate  estate, 
and  the  legal  title  to  which  was  taken  to  himself  as  her  trustee. 

6.  Jurisdiction  of  equity  where  remedy  al  law  is  adequate  and  perfect. — A  widow's 
remedy  against  the  personal  representative  of  her  deceased  husband,  for  the 
specific  recovery  of  slaves  belonging  to  her  separate  estate,  of  which  her 
husband  had  possession  as  her  trustee,  is  adequate  and  perfect  at  law,  and 
consequently  she  cannot  come  into  equity  ;  secus,  as  to  slaves  which  the 
husband  purchased,  with  money  belonging  to  the  wife's  separate  estate,  and 
the  legal  title  to  which  was  taken  to  himself  as  her  trustee. 

7.  Slaves  purchased  by  husband  with  his  own  money  no  part  of  wife's  separate  estate. — 
Where  the  husband  purchases  slaves  with  his  own  money,  intending  to  per- 
mit his  wife  to  take  them,  if  she  chose,  as  an  investment  of  funds  in  his 
hands  belonging  to  her  separate  estate  ;  takes  the  title,  by  mistake,  to'him- 
Belf  as  her  trustee ;  and  dies  soon  afterwards,  without  affording  her  an 
opportunity  of  making  the  intended  election, — the  wife  cannot  claim  the 
slaves  as  a  part  of  her  separate  estate. 

8.  Interest  charged  against  husband's  administrator. — The  personal  representative 
of  the  husband  is  liable,  in  equity,  lor  money  received  by  the  husband  du- 
ring coverture,  belonging  to  the  corpus  of  tlie  wife's  separate  estate  :  if  the 
money  was  received  upon  the  express  condition  that  it  should  be  invested 
in  slaves,  and  he  died  so  soon  afterwards  that  he  had  no  opportunity  of 
making  a  desirable  investment,  interest  should  only  be  charged  from  the 
time  of  his  death  ;  but,  if  it  is  shown  that  he  loaned  out  a  portion  of  it, 
interest  should  be  charged  against  him  on  this  sum  from  the  time  it  was 
loaned. 

Appeal  from  tlie  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  James  B.  Clark. 


This  bill  was  filed  by  Patrick  H.  Andrews  and  wife, 
the  appellants,  against  the  administrator  of  George  F. 
Huckabee,  deceased,  who  w^as  the  former  husband  of  Mrs. 
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Andrews,  to  compel  an  account  and  settlement  of  the 
intestate's  trusteeship  of  his  wife's  separate  estate,  which 
she  held  under  the  will  of  her  father.  Huckabee  and 
wife  were  married  on  the  11th  January,  1850  ;  and  Huck- 
abee died  on  the  24th  March,  1851.  The  contested  items 
of  the  account  are,  the  hire  of  slaves  belonging  to  the 
wife,  which  the  husband  received  for  the  year  1850 ;  the 
hire  for  the  year  1851,  received  by  him  and  his  adminis- 
trator ;  certain  slaves,  alleged  to  have  been  purchased  by 
the  husband  with  money  arising  from  the  sale  of  the 
wife's  lands,  and  which  she  seeks  to  recover  specifically ; 
and  moneys  in  the  hands  of  the  husband,  arising  from 
the  same  source,  which  he  failed  to  invest.  The  facts 
relating  to  these  several  matters,  so  far  as  they  are  neces- 
sary to  a  correct  understanding  of  the  legal  principles 
involved,  are  stated  at  sufiicient  length  in  the  opinion  of 
the  court. 

Among  other  defenses,  the  defendant  set  up  the  statute 
of  non-claim ;  the  allegations  of  his  answer  as  to  this 
plea  being  as  follows  :  "This  defendant,  further  answering, 
saith,  that  said  complainants,  nor  either  of  them,  ever 
applied  to  him,  as  administrator  of  Geo.  F.  Huckabee, 
deceased,  and  requested  him  to  render  an  account  of  the 
acts  and  doings  of  his  intestate  as  trustee  for  the  said 
Harriet,  for  either  the  principal,  interest,  profits,  rents  or 
hires  of  her  separate  estate ;  but  said  Patrick  H.  Andrews, 
a  short  time  before  the  filing  of  this  bill,  called  on  this 
defendant  with  an  account  for  about  $8,000  (as  he  now  re- 
members) on  account  of  the  separate  estate  of  the  said  Har- 
riet, and  presented  the  same  to  this  defendant  as  a  claim 
against  his  intestate's  estate,  and  demanded  payment 
thereof;  which  account  defendant  refused  and  declined 
to  pay.  Further  answering,  this  defendant  saith,  that 
letters  of  administration  on  the  estate  of  his  intestate 
were  granted  to  him,  by  the  probate  court  of  Greene 
county,  on  the  27th  October,  1851 ;  that  he  qualified  as 
such  administrator  on  that  day,  and  took  upon  himself 
the  bun.en  of  said  administration ;  that  immediately 
thereafter,  and  within  two  months,  he  gave  notice  of  his 
appointment  as  such  administrator,  by  publication  in  the 


146  ALABAMA. 


Andrews  and  Wife  v.  Huckabee's  Adm'r. 


Alabama  Beacon,  a  newspaper  printed  and  published  in 
Greene  county,  for  six  successive  weeks,  as  by  law  re- 
quired, notifying  all  persons  holding  claims  against  said 
estate  to  present  the  same  within  the  time  prescribed  by 
Ijaw,  or  that  the  same  would  be  barred.  And  this  defend- 
ant avers,  that  complainants'  claim  in  this  cause  was  not 
presented  to  him,  as  administrator  as  aforesaid,  within 
eighteen  months  after  the  grant  of  letters  of  administra- 
tion to  him,  nor  within  eighteen  months  after  the  publi- 
cation of  the  aforesaid  notice ;  and  this  defendant  therefore 
claims  the  benefit  of  the  plea  of  the  statute  of  non-claim, 
in  pursuance  of  the  provisions  of  the  Code  in  such  dasea 
made  and  provided." 

The  bill  was  filed  on  the  17th  July,  1854. 

The  chancellor  held  the  plea  of  the  statute  of  non-claim 
a  complete  bar  to  the  recovery  of  the  money  which  the 
husband  received  as  trustee  of  his  wife;  and  on  final 
hearing,  on  bill,  answer  and  proof,  dismissed  the  bill,  but 
without  prejudice  to  the  complainants'  right  to  proceed 
again,  either  at  law  or  in  equity,  for  the  recovery  of 
$1,000,  loaned  by  the  intestate  jto  Isaac  Croom ;  and  his 
decree  is  now  assigned  as  error. 

Wm.  p.  Webb,  J.  D*  Webb,  and  R.  F.  Inge,  for  the 
appellants. — 1.  The  statute  of  non-claim  does  not  apply 
to  the  case. — Locke's  Executor  v.  Palmer,  26  Ala.  324 ; 
Gordon  v.  Gibbs,  3  Sm.  &  Mar.  490.  Moreover,  if  the 
statute  be  held  applicable,  the  necessary  time  had  not 
elapsed,  before  the  filing  of  the  bill,  to  complete  the  bar. 
McHenry  v.  Wells,  28  Ala.  451. 

2.  If  the  husband  received  and  held  the  property  as  the 
separate  estate  of  his  wife,  equity  wdll  compel  him  to  ex- 
ecute the  trust. — Williams  v.  MauU,  20  Ala.  721 ;  Sledge 
V.  Clopton,  6  Ala.  589;  2  Story's  Equity,  §§  976,  977. 

3.  The  implied  assent  of  the  wife,  to  the  husband's 
receipt  of.hire,  &c.,  is  fully  rebutted  by  the  proof  that  he 
expressly  agreed  to  receive  it  as  trustee ;  and  if  such 
assent  could  be  implied  at  all,  it  certainly  could  not  be 
extended  to  the  hires  for  the  year  during  which  the  hus- 
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band  died. — 2  Bright  on  Husband  and  Wife,  260 ;  Clancy 
on  Husband  and  Wife,  354. 

4.  It  is  incumbent  on  the  defendant  to  prove  the  al- 
leged mistake  in  the  bill  of  sale  for  Joe  and  his  family ; 
and  the  evidence  on  the  point  fails  to  establish  it.  Huck- 
abee's declaration  to  Isaac  Croom  was,  "that  he  intended 
to  take  the  bill  of  sale  in  his  own  name,  to  give  his  wife 
the  refusal  of  the  purchase";  but  there  is  no  evidence 
that  she  refused  to  take  them  as  an  investment  of  her 
funds.  Huckabee's  dying  declaration,  as  to  the  alleged 
mistake,  was  not  addressed  to  iiis  wife ;  nor  can  her 
silence,  under  the  circumstances,  be  construed  as  an  im- 
plied admission  of  its  truth. — 1  Green.  Ev.  §  197.  The 
complainants'  right  to  these  slaves  is  fully  sustained  by 
the  proof — Adams  on  Equity,  215 ;  Williams  v.  MauU, 
20  Ala.  721. 

5.  F.  Hale,  and  Wm.  M.  Brooks,  contra.-^l.  As  to  the 
slaves  which  are  admitted  to  have  been  received  by  Huck- 
abee  and  wife,  as  the  wife's  share  of  her  father's  estate, 
under  the  trusts  of  his  will,  as  well  as  those  purchased  by 
Huckabee  with  the  proceeds  of  the  sale  of  his  wife's 
lalids :  The  proof  shows  that  Huckabee  and  wife,  during 
his  lifetime,  lived  together  as  man  and  wife ;  that  the 
wife  was  supported  and  maintained  by  the  .husband; 
that  two  of  the  slaves  were  always  kept  by  her  in  her 
employment,  as  house  servants ;  and  that  the  others  were 
employed  on  the  husband's  plantation,  with  full  knowl- 
edge on  the  part  of  the  wife,  and  without  objection  by 
h-er*  Upon  this  state  of  facts,  the  husband  is  not  liable 
to  account  for  the  hire  and  profits  received  by  him,  nor  is 
his  estate  accountable. — Clancy  on  Husband  and  Wife, 
354;  2  Bright  on  Husband  and  Wife,  260-61;  Hill  on 
Trustees,  425.  , 

2.  ISTor  is  the  husband's  estate  liable  for  the  hire  and 
profits  for  the  remainder  of  the  year  in  which  he  died. 
The  widow  was  then  a  feme  sole,  and  this  property  was 
absolutely  hers ;  and  if  she  voluntarily  chose  to  permit 
her  slaves  to  remain  on  her  husband's  estate,  of  which 
she  and  her  infant  child  were  sole  distributees,  it  must 


148    ,  ALABAMA. 


Andrews  and  Wife  v.  Huckabee's  Adm'r. 


be  presumed  to  have  been  intended  for  the  benefit  of 
herself  and  child,  and  she  cannot  now  be  allowed  to  set 
up  a  claim  against  the  estate  for  hire.  Moreover,  if  the 
administrator  retained  these  slaves,  either  wrongfully,  or 
by  virtue  of  any*  contract  express  or  implied,  he  might 
be  liable  personally  for  their  hire,  but  his  intestate's  estate 
certainly  could  not. — Jones  v.  Dawson,  19  Ala.  672 ; 
Shorter  v.  Urquhart,  28  Ala.  361. 

3.  As  to  the  slaves  Joe  and  his  family:  If  these  slaves 
were  purchased  with  money  belonging  to  the  wife's  sep- 
arate estate,  as  the  bill  alleges,  and  the  bill  of  sale  for 
them  taken  to  the  husband  as  trustee ;  then  the  legal 
title  to  them  vested  in  the  wife,  on  the  death  of  the  hus- 
band, and  her  remedy  at  law  for  their  recovery  is  adequate 
and  complete. — Knight  v.  Bell,  22  Ala.  199.  But  the 
proof  shows,  as  the  answer  avers,  that  these  slaves  were 
purchased  by  the  husband  on  his  own  credit,  and  paid  for 
by  his  administrator  after  his  death.  Admitting  that  the 
evidence  shows  an  intention  on  the  part  of  the  husband 
that  the  wife  might,  if  she  chose,  take  them  as  a  part  of 
her  separate  estate ;  there  is  no  proof  of  an  election  on 
her  part  so  to  take  them,  but,  on  the  contrary,  it  is  shown 
that  the  husband  changed  his  intention  before  his  death, 
notified  her  of  the  fact  on  his  death-bed,  and  that  she  ac- 
quiesced in  it.  That  the  intended  gift  was  revocable  by 
the  husband,  at  any  time  before  his  death,  see  Puryear  v. 
Puryear,  12  Ala.  16;  Williams  v.  Maull,  20  Ala.  721. 

4.  Nor  can  the  complainants  recover  the  $2,050,  be- 
longing to  the  wife's  separate  estate,  which  went  into  the 
hands  of  her  husband  as  her  trustee,  and  were  not  invested 
at  the  time  of  his  death.  For  the  recovery  of  this  money 
the  remedy  at  law  is  adequate  and  perfect. — Knight  v. 
Bell,  22  Ala.  198.  The  claim  is  barred,  moreover,  by  the 
statute  of  non-claim. — Pharis  v.  Leachman,  20  Ala.  683 ; 
4  Mason,  29 ;  3  Yerger,  11 ;  11  Pick.  181.  If  the  bar  is 
not  complete  under  the  Code,  it  is  fully  made  out  under 
the  act  of  1850,  which  is  not  repealed  by  the  Code  so  far 
as  it  applies  to  such  cases  as  this. — Rawls  v.  Kennedy, 
23  Ala.  240. 
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WALKER,  J. — If  tlie  plea  of  the  statute  of  non-claim 
is  maintainable,  the  consideration  of  the  most  of  the 
other  questions  in  this  case  would  be  supererogatory. 
We  therefore  proceed  at  once  to  declare  the  law,  as  we 
understand  it,  in  reference  to  that  plea. 

The  allegation  of  the  facts  necessary  to  make  the  statu- 
tory bar  applicable  to  the  cause  of  action,  is  indispensable 
to  the  sufficiency  of  the  plea. — 2  Daniel's  Ch.  PI.  &  Pr. 
687  ;  Maury's  Adm'r  v.  Mason,  8  Por.  811 ;  Goodman  v. 
McGehee,  15  Ala.  233  ;  Grady  v.  Robinson,  28  Ala.  289. 
If  the  presentation  of  the  claim,  w^ithin  the  time  prescribed 
by  law,  is  not  negatived,  a  necessary  averment  is  omitted,  . 
and  the  defense  is  not  made  out  in  the  pleading;  for, 
where  a  right  depends  upon  a  negative,  its  allegation  is 
necessary,  even  though  proof  of  it  would  not  be  required. 
Crafts  V.  Dexter,  8  Ala.  767  ;  Carpenter  v.  Devon,  6  Ala. 
718 ;  McCauley  v.  The  State,  26  Ala.  135 ;  Walker  v. 
Palmer,  24  Ala.  358 ;  Carroll  v.  Malone,  28  Ala.  521. 

The  defendant's  administration  commenced,  and  notice 
requiring  the  presentation  of  claims  was  given,  in  October, 
1851;  and  on  the  17th  January,  1853,  when  the  Code  became 
of  force,  eighteen  months  from  the  grant  of  administra- 
tion had  not  expired.  "■  From  the  17th  Januaiy,  1853,  to  the 
commencement  of  this  suit,  on  the  17th  July,  1854,  there 
was  a  period  of  precisely  eighteen  calendar  months. 
Code,  §§  6  and  13. 

By  the  10th  section  of  the  Code,  "all  acts  of  a  public 
nature,  designed  to  operate  on  all  the  people  of  the  State," 
not  embraced  in  that  body  of  laws,  are  expressly  repealed. 
The  act  of  the  5th  February,  1850,  (Pamphlet  Acts '49-50, 
page  68,)  which  is  the  statute  of  non-claim  next  preceding 
the  Code  in  date,  differs  from  the  section  of  the  Code  on 
the  same  subject,  in  this,  that  the  former  requires  a 
presentation  within  eighteen  months  from  the  adminis- 
trator's notice,  and  the  latter  (§  1883)  within  eighteen 
months  after  the  grant  of  administration.  The  act  of 
1850  is,  therefore,  not  embraced  in  the  Code ;  and  we  must 
either  hold  that  it  is  repealed,  or,  j^ro  hac  vice,  abrogate 
the  clause  of  the  10th  section  of  the  Code  above  quoted. 
The  case   of  Rawls  v.  Kennedy,  23  Ala.  240,  decides, 
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that  where  the  period  prescribed,in  a  statute  of  limitations 
was  changed  by  a  subsequent  act,  "the  time  which  had 
elapsed  under  the  old  law  "was  not  effaced"  by  the  new. 
But,  in  that  case,  it  was  decided,  that  the  latter  did  not 
repeal  the  older  statute ;  and  the  entire  decision  is  an 
implied  admission  that  the  law  would  have  been  different, 
had  the  older  statute  been  repealed. — See,  also,  the  cases 
of  Henry  v.  Thorp,  14  Ala.  103  ;  Doe  v.  Haskins,  15  Ala. 
619 ;  Coxe  v.  Davis,  17  Ala.  714,  which  are  corrected  and 
overruled,  as  to  some  of  their  dicta,  in  Rawls  v.  Kennedy, 
supra.  The  statute  of  non-claim,  like  the  statute  of  limi- 
tations, is  subject  to  repeal  or  modification  by  the 
legislature ;  and,  when  repealed,  cannot  be  effectual  to 
complete  a  bar  incomplete  at  the  time  of  its  repeal. 
Jones  V.  Jones,  18  Ala.  248.  It  is,  therefore,  inadmissible 
to  extend  the  operation  of  the  act  of  1850,  beyond  the 
date  of  its  repeal  by  the  Code,  on  the  17th  January,  1853, 
so  as  to  perfect  a  bar  by  the  addition  of  subsequent 
time  to  that  which  had  elapsed  before  the  repeal.  It 
follows,  that,  as  eighteen  months  had  not  expired  before 
the  repeal  of  the  act  of  1850,  there  is  no  bar  under  that 
statute ;  and,  under  it,  the  eighteen  months  next  after  the 
commencement  of  the  administration,  or  the  giving  of  the 
administrator's  notice,  cannot  be  reckoned  as  the  time 
within  which  the  presentation  of  the  claim  was  required 
to  be  made. 

In  McHenry  v.  "Wells,  28  Ala.  451,  it  is  decided,  that 
the  statue  of  non-claim  contained  in  the  Code  has  no 
retroactive  operation,  and  that  the  time  prior  to  its 
becoming  the  law  cannot  be  computed  in  making  out  a 
bar  under  its  provisions.  Then,  under  the  Code,  a  bar 
could  not  be  effected  in  less  than  eighteen  months  after 
it  went  into  force ;  and  the  eighteen  months  next  after 
the  commencement  of  defendant's  administration,  or  the 
giving  of  notice  in  October,  1851,  was  not  the  period,  a 
failure  to  make  presentation  within  which  would,  under 
the  Code,  effect  a  bar  to  the  complainants'  cause  of 
action. 

We  thus  attain  the  conclusion,  that  neither  by  virtue 
of  the  act  of  1850,  nor  by  virtue   of  the   Code,   did  an 
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omission  to  present  the  claim  sued  on  to  the  defendant, 
within  eighteen  months  after  the  grant  of  letters  of 
administration,  or  the  giving  of  notice  by  the  administra- 
tor, have  the  effect  to  bar  the  complainants'  cause  of 
action,  or  any  part  of  it. 

The  answer  only  negatives  the  presentation  of  the 
claim  within  eighteen  months  after  the  grant  of  letters  of 
administration,  and  after  giving  notice  by  the  adminis- 
trator ;  and  we  must  decide,  in  accordance  with  the 
principles  above  laid  down,  that  the  defense  is  not  made 
out  in  the  pleading  of  the  defendant. 

It  will  not  profit  the  defendant  to  concede  that  the 
eighteen  months,  making  the  period  contemplated  in  the 
statute  of  non-claim,  intervened  between  the  day  on  which 
the  Code  became  the  law,  and  that  on  which  this  suit 
was  commenced  ;  as  to  which,  see  Code,  §§  1883,  13  ;  and 
Owen  V.  Slatter,  26  Ala.  547.  The  presentation  within 
that  period  is  not  negatived  by  the  plea.  It  is  averred  in 
the  answer,  that  neither  of  the  complainants  had  ever 
applied  to  and  requested  the  defendant  "to  render  unto 
them  an  account,"  &c.  This  is  not  sufiicient;  the  com- 
plainants may  have  omitted  to  call  upon  him  to  render 
an  account,  and  yet  may  have  presented  their  claim  to 
him.  Indeed,  we  suppose  as  a  matter  of  fact  the  claim 
was  presented  before  the  commencement  of  the  suit,  and 
it  is  probable  an  admission  of  that  fact  could  be  inferred 
from  the  answer. 

The  answer  avers,  that  the  claim  of  Mrs.  Andrews  to 
the  slaves  Joe  and  his  wife  and  two  sons,  was  never  in 
any  wise  made  known  to  the  defendant,  until  an  amended 
bill  was  filed.  So  far  as  these  slaves  are  concerned,  the 
object  of  the  bill  is  a  recovery  of  the  specific  property. 
To  such  a  cause  of  action  the  statute  of  limitations  has 
no  application,  as  is  decided  in  Locke  v.  Palmer,  26  Ala. 
312.  So  that  the  averment  of  the  non-presentation  of  that 
part  of  the  cause  of  action  avails  nothing. 

The  objects  of  this  suit  are,  to  recover  the  income  from 
personal  property,  consisting  of  slaves,  alleged  to  have 
been  the  separate  estate  of  Mrs.  Andrews  ;  the  hire  of 
slaves  purchased  for  Mrs.    Andrews,   by  her  deceased 
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liusband,  with  funds  derived  from  the  sale  of  land  in 
which  she  had  a  separate  estate ;  four  slaves,  alleged  to 
have  been  bought  by  the  deceased  husband  of  Mrs. 
Andrews,  with  money  arising  from  the  sale  of  the  above 
named  land,  or,  if  the  slaves  are  not  recovered,  a  balance 
of  the  purchase-money  of  the  land  not  invested ;  and, 
lastly,  money  (and  interest  on  it)  belonging  to  the  sepa- 
rate estate  of  Mrs.  Andrew^s,  and  received  by  her  deceased 
husband  in  his  lifetime. 

It  is  contended,  that  a  portion  of  the  slaves  belonging 
to  Mrs.  Andrews  were  received  under  the  will  of  her 
grandmother,  which  did  not  by  its  terms  create  a  sepa- 
rate estate ;  that  her  separate  estate  in  those  slaves  results 
from  the  statute ;  and  that,  therefore,  the  husband  would 
be  entitled  to,  and  his  administrator  could  not  be 
made  responsible  for,  the  income  from  those  slaves.  On 
the  other  hand,  it  is  contended  for  the  complainants,  that 
all  the  property  was  derived  under  the  will  of  Mrs. 
Andrews'  father,  which  by  its  terms  created  a  separate 
estate.  We  do  not  go  intq  the  question  thus  mooted 
between  the  parties,  because  it  may  be  conceded  to  the 
complainants,  without  changing  the  result,  that  the  entire 
estate  came  by  the  will  of  her  father,  which  created  a 
separate  estate. 

Mrs.  Andrews  and  her  former  husband  lived  together 
as  husband  and  wife,  and  enjoyed  a  common  support ;  the 
property  of  the  wife  and  husband  was  mingled  together ; 
and  the  husband  received  the  income  from  the  wife's 
separate  property,  with  her  knowledge,  and  without 
objection  upon  her  part.  For  the  income  of  the  separate 
estate  received  under  such  circumstances,  the  husband 
was  not  accountable  to  the  wife,  as  was  settled  in  the 
case  of  Roper  v.  Roper,  at  the  last  term.  See,  also, 
Weems  v.  Bryan  and  Wife,  21  Ala.  302;  S.  C, 
25  Ala.  195. 

The  law  constitutes  the  husband  the  trustee  of  the 
wife's  separate  estate ;  but  the  trust  is  executed  and 
completed  at  the  death  of  the  husband;  and,  in  that 
contingeficy,  the  legal,  as  well  as  the  equitable  title,  vests 
in    her. — Powell    v.   Glenn,   21   Ala.    458 ;    Comby    v. 
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McMichael,  19  Ala.  747  ;  Bryan  v.  Weems,  at  the  last 
terra.  Upon  the  death  of  the  husband,  the  legal  and 
equitable  title  to  the  wife's  separate  estate,  the  title  of 
which  was  conveyed  directly  to  her,  unite  in  her,  and  she 
ma;y  maintain  or  defend  an  action  at  law  for  the  recovery 
of  the  property  or  its  hire.  In  Knight  v.  Bell,  22  Ala. 
198,  this  court  uses  the  following  language,  in  reference 
to  the  right  of  a  widow  to  defend  an  action  at  law  by  the 
representative  of  her  deceased  husband,  for  the  recovery 
of  slaves  in  which  she  had  a  separate  estate :  "Waiving 
still  the  discussion  of  the  question,  as  to  where  the  legal 
title  is,  or  what"  becomes  of  it  dliring  the  life  of  the 
husband^,  no  doubt  is  entertained,  that,  on  his  death,  a  full 
legal  title  exists  in  the  wife.  As  long,  then,  as  her 
husband  lived,  Mrs.  Knight  had  no  title  under  the  will 
of  her  father,  upon  which  she  could  either  prosecute  or 
defend,  at  law,  under  her  own  name.  That  right,  and 
ihat  duty,  were  cast  by  law  upon  her  trustee.  But,  when 
her  husband  died,  and  she  became  again  a  feme  sole,  the 
legal  title,  and  the  beneficial  interest,  became  operative 
together  in  her  at  once,  and  she  was  fully  competent  both 
to  prosecute  and  defend,  at  law,  in  respect  to  the  slaves 
in  question." — Puryear  v.  Puryear,  16  Ala.  487 ;  12  Ala. 
13 ;  14  Ala.  121 ;  Jenkins  v.  McConico,  26  Ala.  241, 
Mrs.  Andrews'  interest  in  the  slaves  of  her  separate  estate 
becoming  legal  at  the  death  of  her  husband,  her  remedy 
to  recover  the  slaves,  or  damages  for  their  detention  after 
that  event,  is  at  law,  and  not  in  chancery. 

We  think  that  a  difterent  rule  must  prevail,  in  reference 
to  the.  slaves  alleged  to  have  been  bought  with  the 
proceeds  of  the  sale  of  complainant's  land,  the  title  to  which 
was  taken  in  the  name  of  Mrs.  A.'s  former  husband. 
.  •  Chief-Justice  Dargan  said,  in  Comby  v.  McMichael,  siqyra, 
that  the  courts  would  not  cut  down  the  title  of  a  trustee 
to  a  life  estate,  or  other  less  interest,  in  opposition  to  the 
language  of  the  deed,  merely  because  an  estate  in  fee  Was 
unnecessary  to  the  completion  of  the  trust.  But,  where 
the  instrument,  by  which  the  trusts  are  created,  clearly 
contemplates  that  the  title  of  the  trustee  must  cease  upon 
the  performance  of  the  trust,  there  .the  legal  title  must 
11  •  ■♦ 
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determine  on  the  performance  of  tlie  trust.  The  bills  of 
sale  to  the  property  bought  wdth  the  proceeds  of  the  sale 
of  the  land,  are  not  found  in  the  record ;  but,  from  the  state- 
ment of  their  contents  in  the  pleading  it  appears,  that  the 
title  to  the  slaves  was  in  general  terms  vested  in  George 
r.  Huckabee,  as  trustee  for  Mrs.  Andrews,  and  it  does 
not  appear  that  the  bills  of  sale  show  that  the  slaves  were 
bought  with  funds  of  the  separate  estate.  The  legal  effect 
of  the  instrument  would  be,  to  create  a  legal  title  which, 
from  any  thing  apparent  in  the  bill  of  sale,  would  not 
cease  upon  the  death  of  the  trustee ;  and  it  would  not  be 
permissible,  in  a  court  of  law,  to  vary  that  legal  effect  by 
parol  evidence.  It  follows,  that  the  law  which»  excludes 
Mrs.  Andrews  from  a  recovery  for  the  hire,  after  the  death 
of  her  husband,  of  the  other  slaves  belonging  to  the 
separate  estate,  does  not  apply  to  those  slaves  purchased 
with  the  proceeds  of  the  sale  of  her  land,  and  to  which 
her  deceased  husband  took  title  in  his  own  name  as  her 
trustee. 

There  are  four  of  the  negroes,  which  the  complainant 
has  not  received,  and  which  she  claims  as  having  been 
purchased  with  the  purchase-money  of  her  land,  and  seeks 
specifically  to  recover.  This  claim  is  resisted  by  the 
defendant,  and  it  becomes  necessary  for  us  to  determine 
the  controversy  by  reference  to  the  pleadings  and  evidence. 
The  bill  avers,  and  the  answer  admits,  that  George  F. 
Huckabee,  the  first  husband  of  Mrs.  Andrews,  sold  a 
tract  of  land,  in  which  she  had  a  separate  estate  created 
hf  her  father's  will,  for  five  thousand  and  two  hundred 
dollars,  and  received  the  money.  The  bill  also  avers, 
that  this  money  was  invested  by  George  F.  Huckabee  in 
slaves  for  his  wife,  the  title  to  which  he  took  in  his  own 
name  as  trustee  for  her.  Among  these  slaves  were  the 
four  above  named,  Joe  and  his  wife  and  two  sons,  which 
were  bought  for  Mrs.  Andrews,  but  are  detained  by  the 
defendant.  The  answer  admits,  that  three  thousand  four 
hundred  dollars  ■of  the  purchase-money  of  the  land  Avas 
invested  in  slaves;  and  avers  that  those  slaves  for  which 
titles  were  taken  as  alleged  in  the  bill  were  delivered  to 
the  complainant   about  the  first   of  January,  1852,  but 
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that  Joe  and  his  family  were  bought  by  George  F. 
Huckabee  for  himself,  and  that  he  gave  his  note  for  about 
three  thousand  three  hundred  dollars  for  them,  which  his 
representative  since  his  death  has  paid  ofFout  of  his  estate. 
The  title  to  these  slaves,  the  answer  says,  was  taken  in 
the  name  of  George  F.  Huckabee  as  trustee,  through 
mistake ;  and  that  it  was  so  understood  between  him  and 
his  wife,  who  declined  a  proposition  that  she  should  take 
the  slaves  as  an  investment  of  her  separate  estate.  The 
material  points  of  conflict  between  the  bill  and  answer 
are,  as  to  the  investment  of  the  trust  funds  in  the  slaves 
Joe  and  his  family,  and  as  to  the  intention  with  which 
they  were  purchased,  and  the  title  taken  in  the  name  of 
the  husband  as  trustee. 

From  a  thorough  examination  and  careful  consideration 
of  the  testimony,  endeavoring  to  reconcile  its  a>pparent 
inconsistencies,  we  attain  the  following  conclusions : 
that  the  negroes  Joe  and  his  family  were  bought,  not 
with  the  wife's  funds,  but  with  the  note  of  George  F. 
Huckabee  and  his  surety;  that  George  F.  Huckabee, 
doubting  whether  the  slaves  would  be  desirable  to  his 
wife,  took  the  title  in  his  name  as  trustee  by  mistake, 
and  bought  them  for  himself,  intending,  however,  to 
permit  his  wife  to  take  them,  if  she  chose  to  do  so,  and  to 
protect  himself  out  of  the  separate  estate  against  the  note 
for  the  purchase-money  ;  that  his  death  so  quickly  followed 
the  purchase  of  the  slaves,  that  the  wife  probably  never, 
had  an  opportunity  to  make  her  choice  to  take  or  not  to 
take  the  negroes  ;  that  during  the  brief  interim  between . 
the  purchase  of  the  slaves  and  Huckabee's  death,  when 
the  election  of  the  wife  had  not  been  made,  the  slaves 
were,  spoken  of  with  the  want  of  precision  characteristic 
•  of  unguarded  social  intercourse,  as  having  beeir  bough* 
for  the  wife ;  and  that  Huckabee,  in  the  last  hours  of  his 
life,  preferred  that  the  title  should  be  vested  in  himaeltV 
rather  than  that  slaves  of  doubtful  adaptedness  to  his 
wife's  purposes  should  be  imposed  upon  her,  or,  it  may 
be,  rather  than  that  she  should  have  the  slaves  without  an 
arrangement  of  the  deficiency  of  the  separate  estate  in  his 
hands  to  pay  the  purchase-money.  . 
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From  these  deductions  from  the  testimony,  we  concl«de, 
that  the  complainant  has  no  title  to  the  slaves  Joe  and 
his  family.  Her  title  cannot  be  maintained  upon  the  bill 
of  saje,  because  it  was  taken  by  mistake  to  her  husband 
as  her  trustee  ;  it  cannot  be  maintained  upon  the  fact  that 
her  separate  estate  was  invested,  because  that  ground  is 
negatived  by  the  evidence ;  and  it  cannot  be  maintained 
upon  the  fact  established  in  the  case,  that  it  was  the 
intention  of  her  husband  to  permit  her  to  take  them  if 
she  chose,  because  it  does  not  appear  that  such  intention 
*  was  ever  by  him  communicated  to  her,  and  no  right  can 
result  from  the  mere  uncommunicated  and  unexecuted 
intention  of  the  mind. 

"We  have  already  decided  that,  upon  the  death  of  the 
husband,  the  legal  title  to  the  property,  of  which  he  was 
by  law  constituted  the  trustee,  vested  in  the  wife,  and 
she  had  a  right  to  sue,  at  law,  in  reference  to  such 
property  or  its  hire ;  but  the  termination  of  the  trust  does 
not  destroy  the  liability,  in  equity,  for  the  trust  money 
which  went  intt)  the  husband's  hands.  There  was  an 
equitable  liability  of  the  husband  to  account  with  the 
wife  for  the  money  received  by  him,  which  descended  upon 
his  representative ;  and  this  equitable  debt,  like  any  other, 
must  bear  interest  against  the  administrator.  In  the 
cas^e  of  Puryear  v.  Puryear,  12  Ala.  13,  it  was  decided, 
that  the  wife  could  defend,  at  law,  an  action  for 
money  received  by  her  under  circumstances  construed 
by  the  court  to  constitute  a  gift  from  the  husband; 
but  it  was  intimated  that  the  rule  would  probably 
have  been  different,  had  the  wife  been  compelled  to 
sue  the  personal  representative,  as  for  a  debt  due  from 
her  husband. 
1^^  We  entertain  no  doubt,  that  the  complainant,  Mrs. 
Andrews,  is  entitled  to  recover  in  this  suit  the  two 
hundrq^  dollars  belonging  to  the  corpus  of  the  separate 
estate,  and  interest  on  it  from  the  death  of  George  F. 
Huckabee.  She  must  also  recover  the  eighteen  hundred 
dollars  of  the  proceeds  of  the  sale  of  the  land  which  was 
not  invested  in  slaves.  The  reason  why  the  husband  is 
not   accountable,   under   certain   circumstances,   for  the 
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income  during  his  life  of  the  wife's  separate  estate,  is, 
that  the  wife's  consent  that  he  should  have  it  is  implied. 
2  Bright  on  Husband  and  Wife,  259  ;  Roper  v.  Roper, 
supra.  Ko  such  consent  can  be  implied  as  to  this  sum  of 
eighteen  hundred  dollars,  because  the  wife's  consent  to 
the  sale  of  the  land,  from  which  it  was  derived,  was  given 
upon  the  express  condition,  that  the  money  should  be 
invested  in  slaves.  But,  inasmuch  as  this  money  was 
received  on  the  express  condition  that  it  should  be  invested 
in  slaves,  and  the  evidence  does  not  show  that  Huckabee 
had  an  opportunity,  during  the  brief  interval  between  the,' 
reception  of  the  money  and  his  death,  to  have  made  a  safe 
and  discreet  investment  of  it,  his  omission  to  make  such 
investment  will  not,  of  itself,  authorize  a  charge  of  interest. 
Rapalgi  V.  Hall,  1  Sanford's  Ch.  R.  399.  It  appears, 
however,  that  he  loaned  out  one  thousand  dollars  of  this 
money ;  thus  diverting  it  from  its  destined  investment. 
Therefore,  upon  this  one  thousand  dollars,  interest  must 
be  charged  from  the  date  of  the  loan,  until  the  death  of 
defendant's  intestate;  and  from  the  death  of  defendant's 
intestate  interest  must  be  charged  upon  the  entire  eighteen 
hundred  dollars. 

The  judgment  of  the  court  below  is  reversed,  and  this 
court  now  here  renders  the  decree  which  the  court  below 
ought  to  have  rendered,  as  follows :  It  is  ordered,  adjudged, 
and  decreed,  that  the  complainant,  Harriet  F.  Andrews, 
recover  from  the  defendant,  Robert  D.  Hyckabee,  as , 
administrator  of  the  estate  of  George  F.  Huckabee, 
deceased,  the  sum  of  two  hundred  and  fifty  dollars,  and 
interest  on  the  same  from  the  death  of  the  said  George  F. 
Huckabee ;  and  also,  the  sum  of  eighteen  hundred  dollars, 
with  interest  on  one  thousand  dollars  of  that  sum,  from 
the  1st  March,  1851,'  to  the  death  of  said  George  F. 
Huckabee,  and  interest  on  the  entire  eighteen  hundred 
dollars,  from  the  death  of  said  George  F.  Iluckajjee;  and 
also,  reasonable  hire  for  the  slaves  (Sam,  Clianey,.  Louisa, 
and  Mary  Barnes)  bought  with  the  purchase-money  of 
complainant's  land,  from  the  death  of  said  George  F. 
Huckabee,  until  they  were  delivered  to  the  complainant  '■> 
and  that  the  registrar  in  chancery  for  the  chancery  court 
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at  Eutaw  in  Greene  county  ascertain  and  report  the  amount 
of  said  hire,  and  take  and  state  an  account,  wherein  he 
shall  charge  the  defendant  with  the  hire,  sums  of  money 
and  interest  above  named,  and  that  he  report  to  the  next 
term  of  the  said  chancery  court;  and  the  question  of  costs 
in  the  court  below  is  reserved  until  the  coming  in  of  the 
report,  to  be  determined  by  the  court  below.  The  cause 
is  remanded  for  further  proceedings  in  pursuance  to  the 
foregoing  opinion  and  decree,  and  the  costs  of  this  court 
are  adjudged  against  the  appellee. 


« 


SIMS  &  HOWELL  vs.  THOMPSON  and  WEFE.       ' 

[real  action  under  code  in  nature  of  ejectment] 

1.  Description  of  land. — ''The  westhalf  of  the  south-eas-t  quarter,  and  twenty-five 
acres  off  the  west  end  of  the  south-west  quarter,  of  the  north-east  quarter  ; 
all  in  section  fifteen,  township  sixteen,  range  eight," — held  a  sufficient 
description  of  the  land  sued  for,  both  in  the  complaint  and  in  the  judgment 
entry. 

2.  Costs. — When  final  judgment  by  default  is  rendered  without  the  intervention 
of  a  jury,  the  defendant  is  not  1  iable  for  costs,  unless  the  record  affirmatively 
shows  that  proof  was  made  that  he  was  in  possession  at  the  commencement 
of  the  suit;  but  the  erroneous  imposition  of  costs,  in  such  case,  will  be 
amended  on  error  at  his  costs. 

Appeal  from  the  Circuit  Court  of  Benton. 
Tried  before  the  Hon.  E.  W.  Pettus. 

♦  *  This  was  a  real  action,  under  the  Code,  in  the  nature 
of  an  ejectment.  The  judgment  was  by  default  final 
without  the  intervention  of  a  jury.  The  errors  assigned 
are — 1st,  that  the  description  of  the  land  sued  for  is  not 
sufficient  to  support  the  judgment;  and,  2d,  the  rendition 
of  judgment  for  costs  against  the  defendant. 

Alex.  White,  for  the  appellant,  cited  the  following 
authorities  :  On  the  first  point,  Bennett  v.  Morris,  9  Porter, 
172  ;  Fenwick  v.  Floyd,  1  H.  &  G.  172  ;  and  on  the  second 
point,  Code,  §  2218. 
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Jas.  B.  Martin,  contra^  contended, — 1.  That  the  descrip- 
tion of  the  land  was  sufficient. — Heifner  v.  Porter  &  Sim- 
mons, 12  Ala.  470 ;  Sturdevant  v.  Merrill,  8  Porter,  323 ; 
Huffiiker  v.  Boring,  8  Ala.  87 ;  Crommelin  y.  Minter, 
9  Ala.  594 ;  3  Stew.  60 ;  4  Day,  448. 

2.  That  it  must  be  presumed  that  proof  of  the  defend- 
ant's possession  was  made  in  the  court  below. — 3  Ala.  109 ; 
16  Ala.  541 ;  14  Ala.  822 ;  3  Stewart,  339. 

3.  That  the  error  in  the  imposition  of  costs  was,  at 
most,  a  mere  clerical  misprision,  which  would  be  corrected 
at  the  appellant's  costs. — Drane  v.  King  &  Devitt,  21  Ala. 
557 ;  Powell  v.  Hadden's  Executors,  21  Ala.  745 ;  Smith 
V,  Robinson,  11  Ala.  270  ;  Spence  v.  Rutledge,  11  Ala. 
590;  Code,  §§2401,  3037. 

STOx^,  J. — The  land  sued  for  is  described  in  the  same 
terms  in  the  complaint  and  in  the  judgment  entry.  The 
description  is,  "The  west  half  of  the  south-east  quarter, 
and  twenty-five  acres  off  the  west  end  of  the  south-west 
quarter  of  the  north-east  quarter;  all  in  section  15,  town- 
ship 16,  range  8."  It  is  objected  that  these  t^iTus  are  too 
general  and  indefinite. 

This  question  has  been  frequently  before  this  court;  and 
it  has  uniformly  been  held,  that  if  the  description  inform 
the  defendant  what  he  is  to  defend,  and  the  sheriff"  of 
what  he  is  to  deliver  possession,  it  is  sufficient. — See 
the  authorities  cited  by  counsel. 

It  is  true  that  the  metes  and  bounds  of  the  25  acres  are 
not  given.  They  may,  however,  be  easily  ascertained,  by 
any  surveyor.  They  are  to  be  taken  off  the  west  end — 
excluding,  of  course,  the  east  end.  Running  a  line  north 
and  south,  at  a  proper  distance  from  the  western  boundary, 
will  give  the  required  quantity. 

This  position  is  not  destroyed  or  weakened  by  the  fact 
that  a  surveyor's  services  may  be  required  to  settle  the 
boundaries.  Such  is  not  unfrequently  the  case.  When 
land  corners  and  boundaries  are  notoriously  and  perma- 
nently marked,  litigation  in  regard  to  them  is  not  likely 
to  spring  up. 

What  we   understand  by  reasonable   certainty  in  this 
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connection,  is,  that  necessary  data  shall  be  furnished,  from 
which  the  true  boundaries  may  be  certainly  learned.  Id 
certum  est,  quod  certwn  reddi  potest. — Drane  v.  King, 
25  Ala.  556. 

In  giving  judgment  against  the  defendants  for  costs, 
we  think  the  circuit  court  erred.  'Eo  plea  was  interposed, 
and  judgment  was  rendered  by  default  final.  In  such 
case,  the  defendant  is  not  liable  for  costs,  unless  proof  be 
made  that  he  was  in  "possession  of  the  premises,  or  some 
part  thereof,  at  the  commencement  of  the  suit." — Code, 
§  2218.  Neither  can  we  intend  that  this  proof  was  made 
in  the  court  below.  The  judgment  was  by  default  final, 
without  the  intervention  of  a  jury.  To  justify  the  judg- 
ment, the  record  should  affirmatively  show  that  the  proof 
was  made. 

In  Ivey  v.  McQueen,  the  circuit  court  had  improperly 
rendered  judgment  against  plaintiff  in  error  for  costs.  This 
court  reversed  the  case,  and  rendered  the  proper  judgment 
here,  at  the  costs  of  plaintiff'  in  error.  That  case  is  iden- 
tical in  principle  with  the  present,  and  must  control  it. 
17  Ala.  408. 

The  judgment  of  the  circuit  courts  so  far  as  it  adjudges 
costs  against  appellants,  is  reversed,  and  here  corrected, 
at  the  costs  of  appellants. 


PLANT  &  Co.  vs.  VOEGELIN  &  YASSER. 

[bill  op  interpleader.] 

1.  jMiyoinder  of  complainants.— Where  several  persons  join  in  a  bill,  as  partners, 
and  it  appears  tbat  one  of  them  is  not  entitled  to  relief,  the  bill  must  be 
dismissed  as  to  all. 

2.  Estoppel  against  maker  of  note  from  filing  hill  of  interpleader.— Where  a  note  is 
purchased  by  a  third  person,  before  maturity,  on  the  faith  of  a  promise  by 
one  of  the  makers  that  it  should  be  paid  at  maturity,  such  promise  i-mposes 
on  the  malcer  a  personal  liability  to  pay  the  note,  and  estops  him  from 
joining  with  the  other  co-makers  in  a  bill  of  interpleader  against  the  pur- 
chaser and  one  claiming  the  proceeds  of  the  note. 
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Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  James  B.  Clark.    "''  •      • 


This  bill  was  filed  by  the  appellants,  as  partners,  against 
Frederick  Yoegelin  and  L.  B.  Vasser,  to  compel  an  inter- 
pleader between  the  defendants  respecting  the  title  to 
the  proceeds  of  a  certain  note.  ■  The  note  in  controversy 
was  executed  by  Plant  &  Co.  to  E.  L.  Lee,  their  landlord, 
for  a  portion  of  tjie  rent  of  a  house  leased  by  them  during 
the  year  1854.  Before  the  expiration  of  the  lease,  the 
premises  were  sold  under  a  mortgage,  previously  executed 
by  said  Lee,  and  purchased  by  said  L.  B.  Vasser,  who 
thereupon  notified  the  lessees  that  he  claimed  the  rent 
accruing  from  the  time  of  his  purchase.  The  note  given 
for  the  rent  was  sold  and  transferred  by  Lee,  before  jts 
maturity,  to  said  Voegeli]i,  who  purchased  it  on  the  faith 
of  a  promise  by  Geo.  F.  Plant,  one  of  the  makers,  that  it 
would  be  paid  at  maturity. 

On  final  hearing,  the  chancellor  dissolved  the  injunc- 
tion, and  dismissed  the  bill;  and  his  decree  is  now  assigned 
as  error. 

Geo.  D.  Shortridge,  for  the  appellants. — 1.  A  bill  of 
interpleader  lies,  when  two  or  more  persons  claim  the 
same  thing,  by  different  or  separate  interests,  and  the 
debtor  or  depositary  knows  not  which  title  is  superior. — 
3  Dan.  Ch.  Pr.  1753.  If  a  landlord,  subsequent  to  the 
lease,  gives  color  of  title  to  another,  a  bill  of  interpleader 
is  the  proper  remedy  for  relieving  the  tenants  fram  the 
embarrassments  into  which  they  may  thereby  become  en- 
tangled.— Contan  v.  "Williams,  9  Vesey,  107. 

2.  The  defense  set  up  by  Voegelin,  upon  which  the 
chancellor  rests  his  decree,  was  not  enough.  It  does  not 
estop  the  complainants  from  setting  up  a  defense  to  the 
note  which  arose  subsequently. — Clements  v.  Loggins, 
2  Ala.  514 ;  Maury  v.  Coleman,  24  Ala.  381. 

3.  Conceding  that  the  chancellor  is  correct  in  his 
views  as  to  the  rights  of  Voegelin,  the  injunction  should 
not  have  been  dissolved  against  Vasser. 
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"VVm.  M.  Byrd,  for  defendant  Voegelin. — 1.  Vasser  can 
only  claim  rent  from  the  date  of  his  purchase,  while  the 
note  was  given  in  part  payment  of  rent  for  the  whole 
year.  There  is,  then,  a  consideration  for  the  note,  as 
between  Voegelin  and  the  complainants,  which  he  is 
entitled  to  recover  in  any  event;  that  is,  the  rent  which 
accrued  before  Vasser's  purchase. 

•  2.  But  the  pleadings  and  proof  show  that  Voegelin  is 
entitled  to  recover  the  whole  amount  of  the  note,  because 
he  purchased  it  on  the  faith  of  Plant's  promise  that  it 
should  be  paid. — Lanier  v.  Hill,  25  Ala.  554 ;  Drake  v. 
Foster,  28  Ala.  650. 

Jno.  T.  Morgan,  and  Geo.  P.  Blevins,  for  defendant 
Vasser. 

RICE,  C.  J. — The  bill  being  filed  by  five  persons,  as 
co-complainants  and  partners,  if  it  appear  that  one  of 
them  is  not  entitled  to  relief,  the  bill  must  be  dismissed. 
"Wilkins  v.  Judge,  14  Ala.  135 ;  Cochran  v.  Cunningham, 
16  Ala.  448. 

It  appears  that  the  defendant  Voegelin  received  the 
note  in  controversy,  before  it  maturity,  from  said  Lee,  in 
paynirent  of  a  debt  Lee  owed  him  ;  and  that  he  thus  re- 
ceived it,  on  the  faith  of  a  promise  by  the  complainant  Plant, 
that  it  should  be  paid  when  due.  The  note  having  been  thus 
purchased  by  Voegelin  on  the  faith  of  that  promise,  it  is 
clear  upon  authority  that  Plant,  by  that  promise,  came 
under  a  personal  liability  to  Voegelin,  independent  of 
the  title  to  the  property  or  to  the  debt  for  the  rent  in 
question,  and  which  cannot  be  affected  by  any  decision 
that  may  be  made  as  to  the  title.  Although  Plant  and 
his  co-complainants,  in  the- absence  of  such  promise,  may 
have  had  a  perfect  defense  against  the  debt  for  the  rent, 
yet,  as  the  promise  of  Plant  indaced  Voegelin  to  purchase 
the  note  for  the  rent,  that  promise  imposed  upon  Plant  a 
personal  obligation  to  pay  the  note  to  Voegelin  at  all 
events,  "on  the  ground  of  a  contract,  of  which  the  pur- 
chase of  the  note"  was  a  suflicient  consideration. — Clem- 
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ents  V.  Loggins,  2  Ala  514 ;  Lanier  v.  Hill,  25  Ala.  554 ; 
Drake  v.  Foster,  28  Ala.  649. 

As  applicable  to,  and  decisive  of  the  present  suit,  we 
adopt  the  views  of  the  Lord  Chancellor  expressed  in 
Crawshay  V.  Thornton,  2  Myl.  &  Cr.  1,  in  the  following 
words :  "The  case  tendered  by  every  such  bill  of  inter- 
pleader ought  to  be,  that  the  whole  of  the  rights  claimed" 
by  the  defendants  may  be  properly  determined  by  litiga- 
tion between  them,  and  that  the  plaintiffs  are  not  under 
any  liabilities  to  either  of  the  defendants  beyond  those 
which  arise  from  the  title  to  the  property  in  contest ; 
because,  if  the  plaintiffs  have  come  under  any  personal 
obligation,  independently  of  the  question  of  property,  so 
that  either  of  the  defendants  may  recover  against  them  at 
law,  without  establishing  a  right  to  the  property,  it  is 
obvious  that  no  litigation  between  the  defendants  can 
ascertain  their  respective  rights  as  against  the  plaintiffs; 
and  the  injunction,  which  is  of  course  if  the  case  be  a 
proper  subject  for  interpleader,  would  deprive  a  defend- 
ant, having  having  such  a  case  beyond  the  question  of 
property,  of  part  of  his  legal  remedy,  with  the  possibility, 
at  least,  of  failing  in  the  contest  with  his  co-defendant ; 
in  which  case,  the  injunction  would  deprive  him  of  a  legal 
right,  without  affording  him  any  equivalent,  or  compen- 
sation. Such  a  case,  undoubtedly,  would  not  be  a  case 
for  interpleader.  A  party  may  be  induced  by  the  mis- 
representation of  the  apparent  owner  of  property,  to 
enter  into  personal  obligations  with  respect  to  it,  from 
which  he  may  be  entitled  to  be  released  by  a  court  of 
equity;  but  such  a  case  could  not  be  a  subject  of  inter- 
pleader between  the  real  and  pretended  owner.  In  such 
a  case,  the  plaintiff  would  be  asserting  an  equity  for  relief 
from  a  personal  contract  against  one  of  the  defendants, 
with  which  the  other  would  have  nothing  to  do." — See, 
also,  Suart  v.  Welch,  4  Myl.  &  Cr.  315 ;  Hoggart  v.  Cotts, 
1  Cr.  &  Ph.  197  ;  Crawford  v.  Fisher,  1  Hare,  441 ;  Dun- 
gey  V.  Angove,  2  Vesey,  jr.  310 ;  Story's  Eq.  Jur.  §  812. 

We  have  deemed  it  unnecessary  to  decide  whether  the 
promise  made  to  Voegelin  by  Plant  binds  his  copartners 
as  well  as  himself.     Conceding  it  does   not,   it  certainly 


164  ALABAMA. 


Goldsmith  v.  Stetson  &  Co. 


binds  liim.  And  as  that  promise  imposes  upon  him  a 
personal  liability  to  pay  the  note  to  Voegelin,  independ- 
ently of  the  question  of  the  right  of  either  defendant  to 
the  rent  in  question,  it  operates  as  a  bar  to  any  relief  so 
far  as  Plant  is  concerned.  And  as  it  bars  him,  it  bars 
his  partners  who  have  joined  him  as  a  complainant  with 
them,  and  must  in  this  suit  abide  by  his  acts. 

A  bar  to  the  relief  sought  was  made  out.  The  bill  was 
properly  dismissed ;  and  the  decree  is  affirmed,  at  the  costs 
of  the  appellants.       .  ■. 


GOLDSMITH  vs.  STETSOI^  &  CO. 

[bill  in  equity  bt  wife  to  establish  implied  trust.]        '     .- 

1 .  When  implied  (rust  will  he  fastened  upon  propei-ty  bought  by  trustee. — If  a  trustee 
invests  the  trust  funds  in  his  hands  in  specific  property,  into  which  the 
money  may  be  traced,  he  will  be  held  a  trustee  of  that  property  for  the 
cestui  que  trust;  but  where  the  husband,  being  trustee  of  his  wife,  invests  her 
separate  funds,  with  his  own,  in  his  mercantile  business,  and  conducts  his 
business  for  several  years  on  their  joint  funds,  the  wife  cannot,  as  ngainst 
an  attaching  creditor  of  the  husband,  fasten  a  trust  upon  the  goods  for  the 
funds  so  invested. 

'  Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Mrs.  Sarah  Goldsmith,  the  appel- 
lant, who  sued  by  her  next  friend,  alleging  that  she 
intermarried  with  her  present  husband,  in  this  State,  in 
1849  ;  that  she  was  possessed,  at  the  time  of  her  marriage, 
of  |2,000,  which,  by  ante-nuptial  contract  with  her  husband, 
was  settled  and  secured  to  her  separate  use ;  that  no 
trusted  was  appointed  in  said  marriage-contract;  that  said 
$2,000  went  into  the  possession  of  her  husband,  as  her 
trustee,  and  was  invested  by  him,  with  his  own  capital, 
in  the  boot  and  shoe  business,  which  he  was  then  carry- 
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ing  on  in  Mobile ;  that  the  business  was  carried  on  by 
Mm,  with  tlieir  joint  funds,  until  March,  1855,  when  his 
stock  of  goods  was  seized  under  an  attachment  at  the 
suit  of  M.  S.  Stetson  &  Co. ;  that  complainant  notified 
the  sheriff,  at  the  time  of  the  levy  of  the  attaclynent,  that 
she  claimed  an  interest  in  the  goods,  and  made  an  affida- 
vit setting  forth  the  nature  of  her  claim  ;  that  thereupon 
Stetson  &  Co.,  with  full  knowledge  of  her  interest  in  the 
goods,  indemnified  the  sheriff,  and  induced  him/to  sell 
them ;  and  that  the  proceeds  of  sale  are  in  the  hands  of 
the  clerk  by  whom  the  attachment  was  issued,  and  who 
is  made  a  defendant  to  the  bill.  The  prayer  of  the  bill  is, 
that  the  clerk  may  be  enjoined  from  paying  the  money 
in  his  hands  to  the  plaintifts  in  attachment,  and  decreed 
to  pay  it  to  the  complainant ;  and  the  prayer  for  general 
relief  is  added. 

The  chancellor  dismissed  the  bill,  on  motion,  for  wUnt 
of  equity ;  and  his  decree  is  now  assigned  as  error. 

Wu.  BoYLES,  and  G.  Y.  Overall,  for  the  appellant, 
cited  Love  v.  Graham,  25  Ala.  187 ;  Bridges  &  Co.  v. 
Phillips,  25  Ala.  136. 

r 

K.  B.  Sewall,  contra. 

WALKER,  J. — To  the  equity  of  the  complainant's 
bill  the  maintenance  of  the  following  consecutive  propo- 
sitions is  necessary :  1.  That  the  complainant  had,  after 
her  marriage,  a  separate  estate  in  the  two  thousand  dol- 
lars delivered  to  her  husband.  2.  That  her  husband  was, 
as  to  this  fund,  a  trustee  for  her.  3.  That  the  tinist  was 
carried  into,  and  fastened  upon  the  goods  levied  on. 
4.  That  that  trust  may  be  forced  upon  the  conscience  of 
the  plaintiffs  in  attachment,  who  caused  the  goods  to  be 
sold,  or  upon  the  money  arising  from  the  sale. 

Waiving  the  consideration  of  the  other  propositions,  the 
third  is,  in  our  opinion,  untenable;  consequently,  the 
equity  of  the  bill  fails.  A  trustee,  who  holds  money  for 
another,  and  who  invests  that  money  in  any  specific 
property,  into  which  it  may  be  traced,  will  be  held  a  trut*- 
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tee  of  the  property  for  the  cestui  que  trust. — Bridges  &  Co. 
V.  Phillips,  25  Ala.  136 ;  Love  v.  Graham,"  25  Ala.  187. 
But,  if  the  trust  fund  is  mingled  Avith  the  funds  of  the 
trustee,  and  not  capable  of  being  distinguished,  the  trust 
cannot  be  visited  upon  the  property,  but  remains  a  mere 
moneyed  liability. — Stewart  &  Irvine  v.  Fry,  3  Ala.  573 ; 
Maury  v.  Mason,  8  Porter,  211;  2  Story's  Equity, 
§§  1258-59.  In  Trecothick  v.  Austin,  4  Mason,  11,  Judge 
Story  uses  the  following  language :  "If  the  testator  has 
money  or  other  property  in  his  hands,  belonging  to  others, 
which  is  in  trust,  or  otherwise ;  and  it  has  no  ear-marks, 
and  is  not.  distinguishable  from  the  mass  of  his  own  prop- 
erty,— the  party  must  come  in  as  a  general  creditor." 
This  language  is  approved  in  Maury  v.  Mason,  supra.  In 
Stewart  &  Irvine  v.  Fry,  swpra,  we  find  the  same  principle 
thus  stated:  "Independent  of  the  rule  peculiarly  applica- 
ble to  mortgages,  these  profits,  so  far  as  received  by  the 
intestate,  and  carried  into  his  general  funds,  cannot  be 
reached  by  the  mortgagees  as  a  trust.  In  such  a  case,  the 
trust  fund  is  not  capable  of  distinction,  and  it  remains 
only  as  a  general  debt.  This  is  the  universal  rule,  both 
with  regard  to  bankruptcies  and  intestacies." 

The  complainant  says  in  her  bill,  that  the  two  thousand 
dollars  belonging  to  her  were  put  in  with  a  capital  of  her 
husband,  and  carried  into  a  boot  and  shoe  store ;  and  that 
the  husband  carried  on  his  business,  on  the  commingled 
money  of  himself  and  wife,  from  their  marriage  in  1849, 
to  the  levy  of  the  attachment  in  1855.  Now  the  com- 
plainant's money,  it  seems,  was  indiscriminately  mixed 
with  her  husband's  in  trade,  and  thus  commingled  with 
the  proceeds  of  his  skill  and  industry  applied  to  the  busi- 
ness, for  about  six  years.  It  would  bemogt  unreasonable, 
to  suppose  that  a  fund,  without  ear-marks  for  its  identifi- 
cation, could  thus  be  commingled,  and  subjected  to  all 
the  changes  and  vicissitudes  of  a  mercantile  business,  for 
so  long  a  time ;  and  yet  be  identified,  and  traced  into  the 
particular  goods  levied  on.  Upon  the  principles  of  law 
above  laid  down,  we  conclude,  that  the  complainant  can- 
not visit  the  trust,  if  it  exists,  upon  the  goods  levied  on  ; 
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and  that  she  has,  therefore,  no  interest  whatever  in  the 
money  arising  from  the  sale. 

It  is  certainly  true,  that  if  a  trustee  carries  the  trust 
funds  into  trade,  and  makes  profits,  he  is  chargeable  with 
those  profits ;  but  there  is  no  principle  which  will  enable 
a  cestui  que  trust  to  take  the  goods  of  a  mercantile  concern, 
because  the  trustee,  some  years  before,  had  appropriated 
the  trust  funds  to  its  benefit,  and  commingled  them  with 
his  own  in  the  business. 

We  do  not  pass  upon  the  other  arguments  against  the 
equity  of  the  bill  which  are  found  in  the  brief  of  the  ap- 
pellee's counsel,  because  the  position  which  we  have  taken 
seems  fatal  to  the  only  ground  upon  which  it  is  attempted 
to  maintain  the  equity  of  the  bill. 

The  decree  of  the  chancellor  is  aflirmed. 


SMITH  &  HOLT  vs.  MOBILE  E^AVIGATION"  & 
MUTUAL  INSURANCE  CO. 

[action  ox  mauixk  policy  of  ixslraxce.] 

1.  Coiistrifdion  of  polici/  as  to  liability  of  insurers. — A  marine  policy  of  insurance, 
on  goods  shipped  from  New  Orleans  to  Mobile,  containing  a  stipulation 
that  the  risk  on  the  goods  shall  commence  "from  and  immediately  following 
the  loading  thereof  on  board  the  sail  vessel  or  boat  at  New  Orleans,"  does 
not  cover  a  loss  by  fire  while  the  goods  are  on  the  wharf  at  the  lake  end  of 
the  Jefferson  and  Ponchartrain  railroad. 

2.  Admissibility  of  custom. — Parol  evidence  of  a  custom  cannot  bo  received,  to 
show  that  a  marine  policy  of  insurance  on  goods  shipped  from  New  Orleans 
to  Mobile,  the  language  of  which  is  plait!  and  unambiguous,  covers  the 
overland  transportation  of  the  goods  by  railroad. 

Appeal  from  the  Circuit  Court  of  Mobile.  * 

Tried  before  the  Hon.  C.  "W.  Rapier. 

This   action  was  brought  by  the  appellants,   and  was 
founded  on  a  marine  policy  of  insurance  on  300  pieces  of 
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bagging,  to  be  shipped  from  New  Orleans  to  Mobile  on 
board  the  steamboat  Helen ;  185  pieces  of  which  were 
consumed  by  fire,  while  on  the  wharf  at  the  lake  end  of 
the  JetFerson  and  Ponchartrain  railroad,  about  eight 
miles  from  the  city  of  New  Orleans.  The  stipulation  in 
the  policy,  as  to  the  commencement  of  the  risk,  was  as 
follows ;  "Beginning  the  adventure  upon  the  said  goods 
and  merchandizes  from  and  immediately  following  the 
loading  thereof  on  board  the  said  vessel  or  boat  at  New 
Orleans  aforesaid;"  the  italicized  words  being  written,  and 
the  others  printed  in  the  usual  form. 

It  was  proved,  on  the  part  of  the  plaintiffs,  that  the 
steamboat  Helen,  the  boat  named  in  the  policy,  was  engaged 
in  the  Mobile  and  New  Orleans  trade  by  way  of  the  lakes, 
and  was  unfitted  for  the  river  trade,  as  also  for  the  trade 
by  wa}^  of  the  canal ;  that  her  regular  course  of  trade  was 
to  land  at  the  lake  end  of  the  railroad,  and  there  receive 
and  discharge  her  freight ;  that  the  plaintiffs'  bagging 
was  delivered  to  the  Jefferson  and  Ponchartrain  Raih'oad 
Company,  at  the  city  terminus  of  their  road,  was  received 
by  them  for  the  steamboat  Helen,  and  receipts  therefor 
taken  from  them,  expressing  on  their  face  that  the  bagging 
was  "received  in  good  order  on  board  the  steamer  iiefeTi;" 
and  that  a  portion  of  the  bagging  was  consumed  by  fire, 
after  it  had  been  deposited  on  the  wharf  at  the  lake  end 
of  the  railroad,  and  before  it  had  been  taken  on  board  of 
the  boat. 

Robert  S.  Bunker,  a  witness  for  plaintiffs,  testified, 
*'that  he  had  been  engaged  for  many  years  in  the  mercan- 
tile and  insurance  business  in  Mobile ;  that  he  was  now, 
and  had  been  since  the  year  1850,  the  secretary  of  the 
Alabama  Life  Insurance  &  Trust  Company  in  Mobile,  and 
had  been  engaged  in  the  insurance  business  in  Mobile  for 
many  years  prior  to  1850,  as  agent  for  other  insurance 
companies  ;  that  he  was  acquainted  with  the  general  usage 
and  understanding  of  merchants  and  insurers  engaged  in 
the  business   between   Mobile   and  New   Orleans ;  that 


insurance  on  goods  from  New  Orleans  to  Mobile  was 
generally  made  by  policies  substantially  the  same  in  form 
as  that  sued  on  in  this  case ;  that  he  considered  and  believed 


JAmiARY  TERM,  1857. 169 

Smith  &  Holt  v.  Mobile  Navigation  &  Mutual  Insurance  Co. 

the  general  understanding  of  merchants  and  insurers 
engaged  in  business  between  those  two  cities  to  be,  that 
goods  insured  by  such  a  policy  as  that  here  sued  on  were 
covered  by  the  policy  while  in  transit  from  one  city  to 
the  other,  and  whilst  on  the  railroad  and  wharf;  that  on 
inquiry  of  him,  as  secretary  of  the  company  of  which  he 
was  an  officer,  before  the  loss  for  which  this  suit  is  brought, 
he  had  replied  that  such  was  his  understanding  of  the 
effect  of  the  policy ;  that  he  knew  of  no  case  having  arisen 
before  the  fire  mentioned  in  this  case,  touching  the  ques- 
tion whether  such  a  policy  covered  the  railroad  and  wharf 
risk." 

Other  witnesses  for  the  plaintiffs  testified,  that  no 
separate  charge  was  ever  made  for  freight  by  the  railroad, 
but  that  the  boat  receipt  covered  all  the  freight ;  that 
bills  of  lading  are  always  given  upon  the  presentation  of 
the  boat  receipts,  which  are  signed  by  the  receiving  clerk 
at  the  railroad  depot,  without  inquiry  as  to  the  goods 
being  actually  on  board  of  the  boat ;  atid  that  on  two 
occasions,  within  their  knowledge,  insurance  companies 
in  New  Orleans  had  voluntarily  paid  for  sfmilar  losses 
under  similar  policies.  Several  witnesses  for  the  defend- 
ant, on  the  other  hand,  testified,  that  they  had  never  heard 
of  the  existence  of  any  such  custom  as  that  spoken  of  by 
the  witness  Bunker. 

This  was,  substantially,  all  the  evidence  in  the  case. 

The  court  instructed  the  jury,  "that  one  witness  was 
not  enough  to  prove  a  general  usage  or  understanding, 
where  there  was  conflicting  evidence  as  to  its  existence ; 
that  as  to  the  general  understanding  to  which  the  witness 
Bunker  testified,  though  the  plaintiflfe  insisted  that  there 
was  other  evidence  before  the  jury  tending  to  prove  its 
existence,  the  court  considered  that  Bunker  was  the  only 
witness  who  proved  it,  and  therefore  instructed  them  that 
his  evidence  did  not  prove  a  custom,  and  that  they  should 
not  consider  it  for  that  purpose  in  rendering  their  verdict; 
that  the  usage,  or  course  of  trade  between  Mobile  and 
New  Orleans,  in  reference  to  the  receipt  and  transportation 
of  goods  by  steamers  between  those  two  cities,  by  way  of 
the  lakes,  could  have  no  influence  on  the  meaning  or 
12 
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construction  of  the  policy  in  this  case,  or  on  the  defend- 
ant's liability  under  it ;  and  that  the  more  general  words 
in  the  policy,  to  the  effect  that  the  goods  were  insured 
'from  New  Orleans  to  Mobile,'  though  in  writing,  were 
controlled  and  restricted  by  the  words  declaring  that  the 
risk  commenced  'from  and  immediately  following  the 
loading  thereof  on  board  the  vessel  or  boat.'  " 

The  plaintiffe  then  requested  the  follo^ving  charges : 

"1.  That  the  policy  is  to  be  construed  liberally  for  the 
benefit  of  the  assured,  and  with  a  due  regard  to  its  design 
and  object  as  an  undertaking  to  indemnify. 

"2.  That  where,  as  in  this  case,  part  ot  the  policy  is 
printed,  and  part  written,  if  there  is  any  doubt  about  the 
meaning  of  the  whole,  the  written  words  are  entitled  to 
have  greater  effect  attributed  to  them  than  the  printed 
words. 

"3.  That  where  the  words  of  the  policy  are  dubious,  or 
employed  with  reference  to  the  usages  of  trade,  the  mean- 
ing of  the  contract  may  be  explained  by  parol  evidence  of 
those  usages. 

"4.  That  every  usage  of  a  particular  trade,  which  is  so 
well  settled,  or  so  generally  known,  that  all  persons 
engaged  in  that  trade  may  fairly  be  considered  as  contract- 
ing with  reference  to  it,  is  considered  to  form  a  part  of 
every  policy  designed  to  protect  risks  in  that  trade,  unless 
the  express  terms  of  the  policy  repel  such  inference. 

"5.  That  if  the  jury  believe  from  the  evidence  that  there 
was  a  usage  of  trade  between  Mobile  and  New  Orleans  by 
way  of  the  lakes,  that  boats  engaged  in  that  trade  should 
receive  their  goods,  to  be  carried  from  New  Orleans  to 
Mobile,  at  the  railroad  depot  in  New  Orleans,  and  then 
and  there  give  bills  of  lading  for  the  same  ;  and  that  the 
Helen  was  engaged  in  that  trade ;  and  that  such  usage  was 
so  well  settled,  or  so  generally  known,  that  all  persons 
engaged  in  that  trade  may  fairly  be  considered  as  contract- 
ing with  reference  to  it, — then  that  usage  is  to  be  considered 
as  forming  part  of  the  policy  in  this  case. 

"6.  That  the  usage  of  the  boats,  in  receiving  'goods  in 
the  city  of  New  Orleans,  and  there  giving  bills  of  lading 
for  the  same,  and  paying  the  freight  on  the  railroad,   is 
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evidence  to  which  the  jury  may  look  in  fixing  the  begin- 
ning of  the  risk. 

"7.  That  it  is  for  the  jury,  looking  to  the  policy  itself 
and  the  usage  of  the  trade  in  which  the  Helen  was  engaged, 
to  decide  the  point  or  place  at  which  the  parties  intended 
the  risk  to  commence ;  and  if  they  believe  from  all  the 
evidence  that  it  was  the  design  and  intention  of  the  parties 
that  the  risk  should  begin  at  the  city  of  New  Orleans, — 
then  the  plaintiffs  are  entitled  to  recover. 

"8.  That  in  weighing  the  terms  of  the  policy  as  evidence, 
greater  weight  is  due  to  the  written  words  or  clauses  of 
the  policy,  as  being  the  immediate  language  of  the  parties, 
than  to  the  printed  words  or  clauses." 

These  charges,  severally,  the  court  refused  to  give. 

The  jury  having  afterwards  returned,  and  requested 
additional  instructions,  the  court  further  charged  them, 
"that  if  the  evidence  showed  that  the  bagging  was 
burned  before  it  was  actually  laden  on  board  of  the 
boat,  they  must  find  for  the  defendant." 

Exceptions  were  reserved  by  the  plaintiffs  to  the 
charges  given  by  the  court,  and  to  the  refusals  to  give 
the  charges  asked;  and  these  are  the  matters  now 
assigned  as  error. 

E.  S.  Dargan,  and  Wm.  G.  Jones,  for  appellants. 
Robert  H.  Smith,  and  P.  Hamilton,  contra. 


> 


(]!!fo  briefs  have  come  to  the  reporter's  hands.) 

STOl^E,  J. — There  are  two  questions  which  distingilish 
this  case  from  the  Mobile  Marine  Dock  &  Mutual  Insur- 
ance Co.  V.  McMillan  &  Son,  27  Ala.  77.  First,  the  policy 
in  that  case  insured  the  goods  until  they  should  be  safel}'^ 
landed  at  the  port  of  New  Orleans  ;  while  by  the  policy  in 
this  record,  the  risk  commenced  immediately  following 
the  loading  of  the  goods  on  board  the  said  vessel  or  boat 
at  New  Orleans.  Second,  in  that  case,  there  was  no  proof 
that  any  insurance  company  or  its  ofiicers  had  construed  a 
policy  such  as  this,  as  continuing  the  liability  of  the 
insurer  after  the  goods  were  landed  from  the  boat;  in  this 
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record,  there  is  found  the  testimony  of  one  witness,  who- 
swears  that  he  is,  and  has  been  for  many  years,  an  officer 
in  an  insurance  company  in  Mobile,  and  that  he  believes 
it  to  have  been  the  general  understanding  of  merchants 
and  insurers  in  Mobile,  that  the  liability  on  policies  such 
as  this  extended  to  the  transportation  by  the  railroad,  as 
well  as  to  the  transportation  by  the  steamboat.  Two' 
other  witnesses  swear  that,  on  a  loss  precisely  like  this, 
insurance  companies  in  l!Tew  Orleans  acknowledged  their 
liability  by  making  two  payments  to  the  assured,  under 
policies  in  substance  like  the  present. 

We  are  perfectly  satisfied  with  the   decision   made  by^ 
this  court  in  the  case  of  the  Marine  Dock  Co.  v.  McMillan^ 
sujna;  and  unless  the  two  differences  noted  above  require 
the  application  of  a  different  rule,  that  authority  is  itself 
decisive  of  this  case. 

The  expression  found  in  this  policy,  to  the  effect  that 
the  risk  shall  commence  "«^  New  Orleans"  if  there  were 
no  other  words  that  qualify  it,  would  certainly  cover  th© 
loss  complained  of  in  this  case.  These  words,  however, 
do  not  stand  alone.  To  give  to  them  the  effect  contended 
for,  would  be,  in  effect,  to  expunge  the  others  from  the 
contract.  We  know  of  no  rule  of  construction  which  will 
justify  this.  It  is  our  duty,  in  construing  written  instru- 
ments, to  give  to  every  word  an(^  phrase  some  meaning, 
if  possible.  The  clause  we  are  considering,  reads  as 
follows:  "Beginning  the  adventure  upon  the  said  goods  and 
merchandizes  from  and  immediately  following  the  loading 
thereof  on  board  the  said  vessel  or  boat  at  New  Orleans."  • 
The  fact  of  loading  the  goods  on  the  boat,  is  as  much  the 
starting  point  of  the  risk,  as  is  the  place  named,  at  Neio 
Orleans.  If  possible,  then,  we  must  harmonize  these 
provisions.  This  we  may  do,  by  giving  to  the  words, 
ai  New  Oiieans,  the  meaning  which  attaches  to  similar 
phrases  elsewhere  found :  namely,  when  used  to  designate 
the  place  at  which  a  marine  risk  shall  commence  or  end,, 
it  may,  according  to  the  usage  of  trade,  mean  any  of  the 
loading  and  unloading  points  at  or  near  said  place,  which 
the  wants  of  commerce  have  rendered  common. — See   ou 
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this  point,  Brown  v.  Carstairs,  3  Camp.  160  ;  Moxon  v. 
Atkins,  ib.  200. 

.  The  fact  that  this  is  a  marine  policy,  is  strongly  persua- 
«ive,  if  confirmation  were  necessary,  that  the  parties 
intended  to  limit  their  contract  to  the  period  of  time 
while  the  good^were  water-bound. 

If  the  policy  had  contained  the  distinct  statement  that 
the  insurers  only  agreed  to  indemnify  the  owners  of  the 
goods  while  they  were  water-bound,  no  one,  we  apprehend, 
would  contend  that  these  terms  could  be  shown  by  usage, 
■or  local  custom,  to  embrace  land  risks.  To  allow  such 
evidence,  would  be  to  change  the  entire  character  of  the 
written  contract.  We  think  the  language  of  this  policy  is 
equally  as  inflexible  as  the  case  supposed. 

It  is  contended  that,  in  construing  this  contract,  we 
must  give  the  greater  weight  to  the  written  over  th& 
printed  words.  We  admit  the  rule  in  a  proper  case. 
[See  case  of  McMillan,  siqjra.'j  We  think,  however,  that 
this  rule  will  not  aid  the  appellants.  The  word  boat  is 
written,  as  well  as  the  words  at  Nevj  Orleans.  It  was,  then, 
the  special  intention  of  the  parties  to  provide  indemnity 
against  losses  while  the  goods  were  on  the  boat. 

This  construction  leaves  parties  free  to  make  their  own 
contracts,  and  gives  effect  to  them  as  made.  Any  other 
will  give  this  policy  a  meaning  and  legal  effect  directly 
the  opposite  of  what  its  words  import.  While  we  are 
willing  to  construe  policies  liberally  in  favor  of  the 
assured,  we  have  no  authority  to  make  a  new  contract 
for  them,  or  engraft  upon  one  already  made  a  provision 
which,  it  must  be  supposed,  they  have  consented  to 
dispense  with. 

Many  good  and  substantial  reasons  may  be  supposed 
why  the  land  risk  was  omitted  from  this  policy.  The 
insurance  ofiice  may  have  been  unwilling  to  insure 
against  losses  by  land,  without  increase  of  premium. 
The  assured  may  have  been  willing  to  incur  the  risks  by 
railroad.  At  all  events,  they  so  made  their  contract,  and 
they  must  abide  by  it. 

If  insurance  offices  insert  clauses  restrictive  of  their 
liability,  commercial   men   may  refuse  to   accept  their 
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policies.  They  have  no  right  to  ask  the  courts  of  the 
country  to  relieve  them  from  improvident  bargains,  when 
they  present  no  other  claim  to  relief. 

The  testimony  of  the  witness  Bunker  did  not  in  the 
least  tend  to  prove  a  usage,  or  local  custom  of  trade,  or  a 
technicality  of  commerce.  If  it  tended  to  prove  any  thing 
pertinent  to  the  issue,  it  was  nothing  more  nor  less  than  an 
attempt  to  construe — give  the  legal  effect  of — a  written  con- 
tract which  fills  over  two  folio  pages  of  closely  written 
manuscript.  In  all  the  latitude  which  has  been  sometimes 
accorded  to  local  custom,  we  have  found  no  case  which 
justifies  this  extreme  license.  By  universal  consent,  the 
construction  of  written  instruments  belongs  to  the  courts 
of  the  country.  We  are  unwilling  to  overturn  this  salu- 
tary rule  of  law. 

The  other  two  witnesses  relied  on  to  prove  the  usage 
contended  for,  do  not  pretend  there  was  any  such  usage. 
All  they  testify  is,  that  certain  companies  in  New  Orleans, 
by  voluntary  agreement,  paid  for  similar  losses,  on  similar 
policies  of  insurance.  Why  they  did  it,  we  are  not 
informed.  Their  testimony  is  strongly  persuasive  against 
the  existence  of  any  such  custom,  for  they  say  it  was  a 
new  question.  This  subsequent  act  of  theirs  cannot 
certainly  define  a  liability  against  others. 

The  language  of  this  policy  is  plain  and  unambiguous. 
It  states  the  beginning  of  the  &d\ enture,  immediately  follow- 
inq  the  loading  on  the  boat.  In  the  case  of  Barlow  v.  Lambert, 
28  Ala.  704,  we  considered  this  question,  and  there  held 
that  proof  of  custom  cannot  be  received  "to  give  to  plain 
and  unambiguous  words  or  phrases  a  meaning  different 
from  their  natural  import."  We  are  satisfied  with  the 
principle  there  stated,  and  hereby  reafiSrm  it. 

The  external  circumstances  which  were  proved  in  this 
case,  raise  no  doubt  as  to  the  proper  application  of  th§ 
words  of  this  contract,  on  the  point  when  the  risk  of  the 
insurers  commenced.  We  here  adopt  as  a  part  of  this 
opinion  the  language  of  C.  J.  Tindal,  9  CI.  &  Fin.,  565-6  : 
"When  the  words  of  any  written  instrument  are  free  from 
ambiguity  in  themselves,  and  where  external  circum- 
stances do  not  create  any  doubt   or  difiS.culty  as  to  the 
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proper  application  of  those  words  to  claimants  under  the 
instrument,  or  the  subject-matter  to  which  the  instrument 
relates,  such  instrument  is  always  to  be  construed 
according  to  the  strict,  plain  and  common  meaning  of 
the  words  themselves ;  and  evidence  de  hors  the  instru- 
ment, for  the  pui-pose  of  explaining  it  according  to  the 
surmised  or  alleged  intention  of  the  parties,  is  utterly 
inadmissible." — Addison  on  Contracts,  149. 

We  need  not  say  what  would  be  our  opinion,  if  there 
had  been  proof  tending  to  show  that  the  phrase,  loading  on 
the  boat  or  vessel^  had,  a  technical  import  in  mercantile 
parlance  ;  and  that  it  meant,  taking  control  of  merchandize  to 
be  loaded.     There  was  no  such  proof  in  this  case. 

It  may  be  that  the  carrier  in  this  case  is  liable.  There 
is  no  proof  in  this  record  tending  to  show  that  the  insur- 
ance office  is. 

"We  are  satisfied  that  the  charge  given  by  the  circuit 
judge,  when  the  jury  returned  for  further  instructions, 
asserted  a  correct  legal  proposition ;  and  without  consider- 
ing in  detail  the  other  rulings  of  the  court,  we  have  no 
hesitation  in  saying  that  none  of  them  could  have  worked 
any  injury  to  the  appellant. 

Judgment  affirmed. 


DOifALDSOl!f'S  ADM'R  ijs.  WATERS'  ADM'R. 

£aSSUJIPSIT  to  RKCOVEB  back  PURCHASE-MONET  PAID  CNDEB  PAROL  COXTBACT  FOE 
SALE   OF  LAND.] 

1.  Demurrer  to  evidence. — When  a  demurrer  to  the  evidence  is  interposed  by  the 
defendant,  and  issue  is  joined  thereon,  it  is  the  duty  of  the  court  to  render 
judgment  against  him,  if  the  jury  could  have  legally  found  a  verdict  against 
him  on  that  evidence. 

2.  Facts  occurring  after  commencement  of  suit. — Facts  which  occur  subsequent  to 
the  commencement  of  an  action  cannot  authorize  a  recovery  in  it. 

3.  Rescission  of  contract. — A  mere  unexecuted  intention,  on  the  part  of  the 
vendor,  to  abandon  the  contract,  docs  not  amount  to   an  actual  abandon- 
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mcnt,  nor  justify  the  purchaser  in  so  treating  it;  nor  docs  the  mere  insti- 
tution of  a  suit  by  the  vendor  against  the  purchaser,  to  recover  the  rent  of 
the  land,  and  of  another  action  against  the  purchaser's  widow,  to  recover 
the  land  itself,  each  of  which  actions  was  successfully  defended,  authorize 
the  purchaser  to  consider  the  contract  rescinded,  or  to  recover  back  the 
purchase-money  which  he  has  paid. 
4.  When  purchaser  cannot  recover  money  paid  under  parol  contract  for  sale  of  land. — 
A  purchaser  of  land  under  a  parol  contract,  who  retains  the  uninterrupted 
possession  of  the  land,  cannot  recover  back,  at  law,  a  part  of  the  purchase- 
money  which  he  has  paid,  when  the  contract  has  not  been  rescinded. 

Appeal  from  tlae  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Andrew  B.  Moore. 


This  action  was  brought  by  the  administrator  of  Peter 
Donaldson,  deceased,  against  the  administrator  of  John 
C.  Waters,  deceased,  to  recover  the  sum  of  $5,000,  paid 
by  said  Don^^ldson  to  "Waters,  on  the  7th  January,  1837, 
as  a  part  of  the  purchase-nloney  for  a  tract  of  land ;  and 
was  commenced  by  attachment,  on  the  19th  July,  1847. 
The  defendant  pleaded  the  general  issue,  and  the  statute 
of  limitations  of  six  years;  and  issue  was  joined  on  these 
pleas. 

The  plaintiff's  evidence,  as  set  out  in  the  judgment 
entry,  is,  substantially  as  follows :  He  first  proved  and 
offered  in  evidence  a  letter  from  Waters  to  Donaldson, 
dated  December  28th,  1836,  requesting  the  latter  to  pay 
to  one  Wright,  as  his  agent,  certain  moneys  in  his  hands ; 
and  then  introduced  Wright's  receipt  for  the  same,  which 
was  in  these  words : 

''Received,  January  7th,  1837,  of  Peter  Donaldson,  the 
8um  of  $5,000,  on  account-of  a  certain  piece  or  parcel  of 
real  estate,  wdth  the  appurtenances,  situate  in  the  city  of 
Tuskaloosa,  and  known  as  the  Bell  Tavern,  in  which  said 
Donaldson  now  resides.  Also,  received  of  the  said  Don- 
aldson the  further  sum  of  $1,250,  being  the  amount  of 
money  received  by  said  Donaldson  from  Cabiness  &  Le- 
land,  for  Jno.  C.  Waters,  for  certain  real  estate  sold  by 
Donaldson  for  Waters,  as  his  agent.     The  above  sums  of 
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money  I  promise  and  bind  myself  to  pay  over  to  the  said 
Jno.  C.  Waters,  of  Jasper  county,  Georgia. 

Witnesses :  ^  (signed)    William  W.  Wright, 

Pleasant  H.  May,      V  Agent  for  Jno.  C.  Waters. 

Peter  E.  Donaldson.  J 

"The  plaintiff  then  introduced  William  Braley  as  a 
witness,  who  testified,  that  he  was  one  of  the  administra- 
tors of  said  Peter  Donaldson  ;  that  one  Cribbs  was  first 
appointed,  but  only  acted  a  short  time,  and  was  now  in 
California ;  that  he,  as  such  administrator,  examined  the 
papers  of  said  Donaldson,  but  found  no  written  evidence 
of  the  sale  of  the  property  called  the  'Bell  Tavern,'  from 
Waters  to  Donaldson,  except  the  said  receipt  of  Wright ; 
that  all  the  papers  of  said  Donaldson,  so  far  as  he  knew 
or  believed,  came  to  his  possession  as  such  administrator ; 
that  said  Waters,  in  1845,  presented  to  him,  as  such  ad- 
ministrator, an  account  for  $4,800,  which  he  claimed  as 
a  debt  against  said  Donaldson  for  the  rent  of  the  Bell 
Tavern  ;  that  he  told  Waters,  that  it  was  very  strange  he 
should  present  such  an  account  for  rent,  when  he  had 
sold  said  property  to  Donaldson,  as  he  (witness)  had  found 
a  receipt  among  Donaldson's  papers,  showing  that  he  had 
paid  $5,000  on  account  of  the  sale  of  said  properfy  ;  that 
he  offered  to  show  said  receipt  to  Waters,  who  said  that 
he  did  not  want  to  see  it — that  he  knew  all  about  it,  that 
he  attended  to  his  own  business,  and  to  his  suits  in  Geor- 
gia ;  that  he  did  not  deny  there  was  a  sale,  and  said  he 
would  have  made  a  title,  but  that  all  the  purchase-money 
had  not  been  paid ;  that  he  also  said  Donaldson  owed  him 
more,  but  did  not  state  how  much.  On  cross-examination, 
said  witness  stated,  that  he  did  not  know  anything  about 
the  terms  of  the  sale. 

"The  plaintiff  then  introduced  James  O.  Spiller  as  a 
witness,  who  testified,  that  he  was  the  other  administra- 
tor with  said  Braley,  and  as  such  had  examined  the  papers 
of  said  Donaldson  ;  that  he  did  not  find  any  other  paper, 
showing  said  sale,  except  the  receipt  of  said  Wright. 
Plaintift*  also  proved  notice  to  defendant  to  produce  any 
written  evidence  of  the  sale  by  Waters  to  Donaldson,  and 
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defendant  stated  that  he  had  none.     It  was  proved,  also, 
that  Waters  was  the  son-in-law  of  Donaldson. 

"The  plaintiff  then  introduced  the  record  of  a  suit, 
brought  by  Waters  against  David  Johnston,  as  adminis- 
trator of  said  Donaldson,  founded  on  said  account  for 
rent ;  which  suit  was  commenced  on  the  19th  April,  1845, 
and  was  decided  by  a  verdict  and  judgment  for  defendant 

on  the   26th   day  of ,  1847.     Also,    the   record  of 

another  suit,  brought  by  said  Waters  against  N'ancy  Don- 
aldson, the  widow  of  Pet^r  Donaldson,  being  an  action  of 
trespass  to  try  titles  to  said  Bell-Tavern  lot,  and  to  recover 
damages ;  in  which  suit,  the  writ  was  issued  on  the  24th 
ITovember,  1845,  and  the  suit  was  dismissed,  on  motion 
of  defendant,  at  the  May  term,  1847.  Also,  the  record 
of  a  suit  brought  by  said  Waters  against  said  Nancy  Don- 
aldson, being  an  action  of  trespass  to  try  titles  to  said  lot ; 
which  was  commenced  on  the  11th  September,  1851,  and 
judgment  therein  rendered  for  the  plaintiff  on  the  23d 
March,  1852,  for  the  said  premises,  and  damages." 

The  defendant  demurred  to  the  plaintiff's  evidence,  and 
the  plaintiff  joined  in  the  demurrer ;  whereupon,  the 
court  rendered  judgment  for  the  defendant,  and  its  judg- 
ment is  now  assigned  as  error. 

E.  W.  Peck,  for  the  appellant. — 1.  The  demurrer  ad- 
mitted every  fact,  and  every  conclusion  that  the  evidence 
conduced  to  prove. — Foster  v.  McDonald,  5  Ala.  379. 

2.  The  evidence  tended  to  prove,  1st,  a  sale  of  land  by 
Waters  to  Donaldson  ;  2d,  that  said  sale  was  verbal,  with 
no  written  memorandum  or  note  thereof,  signed  by  the 
party  to  be  charged  therewith ;  3d,  that  Donaldson  paid 
to  Waters,  on  account  of  said  sale,  the  sum  of  $5,000 ; 
4th,  that  Waters,  after  the  death  of  Donaldson,  rescinded 
the  sale,  or  treated  it  as  void,  or,  by  his  acts  and  declara- 
tions, authorized  Donaldson's  administrator  so  to  treat  it. 
The  sale  being  merely  verbal,  no  action  could  be  brought 
whereby  to  charge  the  vendor  upon  it. — Clay's  Digest, 
254,  §  1.  Consequently,  any  money  paid  by  the  purchaser, 
on  account  of  said  sale,  may  be  recovered  back  in  an 
action  for  money  had  and  received. — Allen  v.  Booker, 
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2  Stew.  21;  Smith  v.  Wooding,  20  Ala.  329 ;  Hunt  v. 
Sanders,  1  Marsh.  552 ;  Grant's  Heirs  v.  Craigmiles,  1  Bibb, 
203  ;  15  Johns.  503.  It  was  unnecessary  to  prove  the  terms 
of  the  sale,  to  make  out  a  prima-facie  case  for  the  plaintiff. 
3.  Aside  from  the  question  growing  out  of  the  statute  of 
frauds,  the  evidence  tends  to  prove  that  Waters,  after  the 
death  of  Donaldson,  claimed  the  right  to  rescind  the  sale, 
and  had  actually  exercised  it.  Conceding  that  he  had  no 
right  to  rescind,  and  that  a  specific  performance  might 
have  been  decreed  against  him ;  yet,  as  he  claimed  and 
exercised  the  right,  the  purchaser's  representative  was  not 
bound  to  dispute  it;  and  having  acquiesced  in  it,  and 
brought  suit  to  recover  back  the  money  paid,  it  does  not 
now  lie  in  the  mouth  of  the  vendor  to  say  that  such  re- 
scission was  unauthorized. — Castleberry  v.  Pierce,  5  Stew. 
&  P.  150.  But  a  specific  performance  could  not  have 
been  decreed.  The  sale  was  by  parol ;  the  purchaser  was 
dead ;  and  the  terms  of  the  contract  were  unknown  to  his 
administrator.  Is  it  possible,  in  such  case,  that  the 
vendor  may  enter  upon  and  take  possession  of  the  land, 
or  recover  it  in  an  action  at  law,  and  yet  retain  the  money 
received  on  account  of  the  sale  ?  If  the  act  of  re-entry, 
or  the  recovery  of  the  premises  by  suit,  was  consistent 
with  the  terms  of  the  sale,  it  devolved  on  the  defendant 
to  prove  it.  The  plaintiff's  right  of  action  could  not  be 
defeated,  at  law,  by  proof  of  such  acts  of  part  performance 
as  would  make  out  a  case  for  a  specific  execution  in 
equity.— 2  Johns.  223 ;  6  Vesey,  39  ;  1  Yesey,  334 ;  1  Pick. 
328 ;  9  Wendell,  68  ;  15  Mass.  92 ;  Thompson  v.  Gould, 
20  Pick.  138. 

J.  L.  Martin,  contra,  cited  Waters  v.  Spencer,  22  Ala. 
460,  which  he  contended  was  decisive  of  this  case. 

RICE,  C.  J. — As  the  demurrer  to  the  evidence  was 
interposed  by  the  defendant,  it  was  the  duty  of  the  court 
to  render  a  judgment  against  him,  if  the  jury,  from  that 
evidence,  could  legally  have  found  a  verdict  against  him ; 
for  the  effect  of  his  demurrer,  when  there  was  joinder 
therein,  was  an  admission   on  his  part,  upon  the  record, 
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of  every  fact  and  every  conclusion  which  the  evidence 
tended  to  establish. — Shaw  v.  "White,  28  Ala.  637,  and 
authorities  there  cited. 

But  facts  which  did  not  occur  until  after  this  action 
was  commenced,  and  which  are  essential  to  a  recovery  by 
the  plaintiftj  cannot  support  this  action.  In  determining 
his  right  to  recover,  we  must  distinguish  between  facts 
occurring  before  the  action  was  commenced,  and  facts 
occurring  after  it  was  brought.  He  must  fail,  unless  the 
facta  which  existed  when  he  sued  entitled  him  to  recover. 

Conceding  that  the  contract  for  the  sale  of  the  land,  on 
-which  the  money  was  paid  by  the  plaintiff's  intestate, 
was  merely  verbal;  yet  it  is  clear,  that  said  intestate,  as 
vendee,  held  the  uninterrupted  possession  of  the  land  ipv 
several  years,  and  until  his  death ;  that  for  several  years 
after  his  death,  and  until  after  this  suit  was  commenced, 
his  widow  continued  in  the  uninterrupted  possession 
thereof;  and  that  up  to  the  time  when  this  suit  was  commenced, 
nothing  was  said  or  done  by  the  vendor,  or  by  the  vendee, 
his  widow,  heirs,  or  representative,  which  can  amount,,  in 
law,  to  a  rescission  of  the  contract.  The  acts  and  declara- 
tions of  the  vendee,  Jiis  widow,  heirs,  or  representatives, 
before  the  commenQement  of  this,  suit,  do  not  even  show  an 
intention  to  abandon  or  rescind  the  contract.  The  acts  and 
declarations  of  the  vendor,  before  the  commencement  of  this 
suit,  show,  at  jnost,  only  an  intention  to  rescind  it ;  and 
when  this  case  was  previously  in  this  court,  it  was  decided, 
that  in  no  aspect  of  the  case  could  the  mere  unexecuted 
intention  of  the  vendor  to  abandon  the  contract  amount 
to  an  actual  abandonment,  or  justify  the  vendee  in  so 
treating  it.— 22  Ala.  460. 

In  Cope  V.  Williams,  4  Ala.  362,  this  court,  after  com- 
menting upon  the  previous  cases  of  Allen  v.  Booker  and 
Meredith  v.  I^ash,  decided,  that  one  who  has  made  a 
parol  contract  for  the  purchase  of  land,  paid  one  half  of 
the  purchase-money,  and  retairis  the  uninterrupted  possession, 
cannot  maintain  an  action  against  the  vendor,  for  the 
recovery  of  the  money  received  by  him.  The  correctness 
of  that  decision  has  not  been  denied,  but  its  authority  has 
been  recognized,  in  subsequent  cases  in  this  court ;  ( John- 
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son  V.  Hanson,  6  Ala.  35 ;  Gillespie  v.  Battle,  15  Ala. 
276 ;)  and  we  feel  bound  to  adhere  to  it.  See,  also,  Lewis 
V.  Whitnell,  5  Monroe,  191. 

In  Johnson  V.  Hanson,  supra,  it  was  held,  thatUponaverbal 
contract  for  the  sale  of  land,  the  vaidor  cannot  maintain  an  ac- 
tion at  law  for  the  unpaid  balance  of  the  purchase-money, 
although  the  vendee  has  paid  part  of  the  agreed  price, 
and  retains  the  possession  of  the  land.  But  that  decision, 
even  if  apparently  in  conflict  with  what  was  held  in  Cope 
V.  Williams,  is  really  reconcilable  with  it.  The  only 
right  of  recovery  asserted  in  Cope  v.  Williams,  was 
founded  on  the  statute  of  frauds.  The  only  ground  of 
defense  relied  on  in  Johnson  v.  Hanson,  was  founded  on, 
that  statute.  That  statute  "does  not  expressly  and  im- 
mediately vacate"  a  verbal  contract  for  the  [sale  of  land; 
it  only  precludes  the  bringing  of  an  action  to  enfofrce  it,  6y 
charging  the  vendee  or  his  representatives,  on  the  groUnd  of  such 
contract,  and  of  some  breach  thereof.  That  description  of 
action  applied  to  the  one  brought  in  Johnson  v.  Hanson, 
but  not  to  the  one  brought  in  Cope  v.  Williams.  The 
statute  expressly  created  the  ground  of  defense  which  was 
relied  on  and  sustained  in  Johnson  v.  Hanson ;  but  it 
certainly  did  not  create  any  such  right  of  action^  as  was 
asserted  in  Cope  v.  Williams,  upon  the  facts  shown  in 
that  case.  In  Johnson  v.  Hanson,-  the  express  words  of 
the  statute  were  obeyed ;  in  Cope  v.  Williams,  none  of 
its  provisions  were  disobeyed.— Crosby  v.  Wadsworth, 
6  East,  603 ;  Lewis  v.  Whitnell,  5  Monroe,  191. 

When  the  action  is  upon  a  verbal  contract  for  the  sale  of 
land,  it  cannot  be  maintained,  in  a  court  of  law.  When, 
however,  the  action  is  not  upon  the  contract  itself,  but 
upon  the  note  of  the  vendee  given  for  the  price  of  the 
land,  he  cannot  defeat  a  recovery,  by  merely  proving  that 
the'  contract  was  verbal. — Gillespie  v.  Battle,  supra; 
Crosby  v.  Wadsworth,  supra;  Merriweather  v.  Taylor, 
15  Ala.  735.  And  we  think  it  would  be  absurd  to  hold, 
that  although  such  proof  would  not  entitle  the  vendee  to 
retain  the  money  which  he  had  only  thus  promised  to 
pay,  yet  it  would  entitle  him,  if  he  had  actually  paid  it, 
to  recover  it  back. 
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The  case  of  Castleberry.  v.  Pierce's  Adm'r,  5  Stew.  & 
Por.  150,  cited  for  the  appellant,  is  not  a  case  arising  out 
of  a  verbal  contract  for  the  sale  of  land.  That  case  turned 
upon  the  ground,  that  the  vendor  had  rescinded  the  written 
contract,  by  entering  upon,  selling  and  conveying  the 
land  to  a  stranger,  and  had  thereby  entitled  the  vendee 
or  his  representative  to  an  action  for  the  recovery  of  the 
money  paid  before  such  rescission.  Conceding  the  correct- 
ness of  the  decision  in  that  case,  yet  we  cannot  see  how 
the  concession  can  aid  the  plaintiff  in  the  case  at  bar ;  for, 
^s  we  have  above  said,  there  is  no  evidence  'wx  this  case  of 
any  act  or  declaration  of  the  vendor  or  vendee,  or  of  the 
heirs  or  representatives  of  either  of  them,  before  the  com- 
mencement of  this  suit,  which  can  amount  to  a  rescission  or 
abandonment  of  the  contract.  The  suit  brought  by  the 
vendor,  before  this  action  was  commenced,  may  show  an 
intention  or  offer  on  his  part  to  rescind ;  but  the  one  for 
rent  was  successfully  resisted  by  the  administrator  of  the 
vendee ;  and  the  other,  that  is,  the  one  against  the  widow, 
was  dismissed  on  her  motion.  The  bringing  of  these 
suits  may  have  been  authorized  by  the  terms  of  the  verbal 
contract.  But  whether  that  be  so  or  not,  they  were  de- 
fended, and  the  vendor  failed  to  recover  in  either  of  them ; 
and  nothing  is  proved  which  enables  us  to  say  that  they 
amount  to  a  rescission  of  the  contract. — ^Waters  v.  Spencer, 
22  Ala.  460 ;  Harris  v.  Rowland,  23  Ala.  648,  referring  to 
Walker  v.  Clay,  2l  Ala.  79T ;  Carter  v.  Walker,  2  Rich.  40. 

We  shall  not  decide  whether  the  action  of  trespass  to 
try  titles,  brought  by  the  vendor,  against  the  widow,  after 
this  suit  was  commenced,  and  the  recovery  therein  by  the 
vendor,  amount  to  a  rescission  of  the  contract;  for,  if 
that  be  the  effect  of  that  suit  and  recovery,  it  cannot  en- 
title the  plaintiff  to  recover  in  this  suit,  because  it  occur- 
red after  this  suit  was  commenced. 

Our  conclusion  is,  that  according  to  the  pri'nciples 
settled  in  Cope  v.  Williams,  su;pra,  and  in  this  same  case 
when  it  was  formerly  in  this  court,  the  evidence  does  not 
show  any  right  in  the  plaintiff  to  recover  in  the  present 
action,  and  that  there  was  no  error  in  sustaining  the 
demurrer  to  the  evidence. 

Judgment  affirmed. 
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McELHAXEY  vs.  GILLELAOT). 

[action  against  constable  and  sureties  for  taking*  fbopertt  exempt  from 
levy  and  sale.] 

1.  Appearance  and  pleading. — ^Where  the  plea  found  in  the  record  purported  to 
be  subscribed  by  an  attorney  "for  defendants;"  and  the  judgment  entry, 
after  stating  the  appearance  of  the  parties  by  their  attorneys,  recited  that 
the  plaintiff  took  a  nonsuit  as  to  one  of  the  defendants,  "and  as  to  the  other 
defendants  thereupon  came  a  jury,"  <tc. — held,  that  all  the  defendants, 
except  the  one  as  to  whom  the  nonsuit  was  taken,  were  parties  to  the  issue. 

2.  Waiver  of  irregularities  by  pleading  to  issue. — In  an  appeal  case  from  a  justice's 
court,  if  the  defendant  pleads  to  the  statement  filed  against  him  in  the 
circuit  court,  he  cannot  afterwards  object  to  any  irregularities  in  the 
appeal,  notice  thereof,  or  process  commencing  the  suit ;  nor  can  he 
afterwards  take  advantage  of  a  previous  discontinuance  against  a  co- 
defendant. 

3.  Liability  of  constable's  sureties. — Under  the  provisions  of  the  Code,  (§§  2466, 
130,)  the  sureties  on  a  constable's  ofiScial  bond  are  liable   for  their  princi- 
pal's wrongful  act,  in  taking  and  selling,  by  color  of  his  office,  property, 
which  was  exempt  from  levy  and  sale  at  law  ;  the  defendant  in  execution 
having  made  the  statutory  affidavit,  within  the  time  required  by  law. 

4.  Sufficiency  of  complaint  after  verdict.: — After  verdict  and  judgment,  every 
reasonable  intendment  will  be  made,  on  error,  in  favor  of  the  sufficiency  of 
a  complaint  which  shows  a  substantial  cause  of  action:  an  averment  that 
an  affidavit  was  made  "according  to  law,"  will  be  held  to  mean  that  it  was 
made  within  the  time  required  by  law. 

6.  Irregularities  in  pleading  and  verdict  not  available  on  error. — ^Where  the  complaint 
shows  a  substantial  cause  of  action,  and  the  judgment  was  rendered  on  issue 
joined,  irregularities  in  either  the  pleadings  or  the  form  of  the  verdict  are 
not  available  on  error. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstet; 

This  action  was  brought  by  Coil  Giileland,  against 
Edward  Sexana,  James  A.  McElhaney,  James  Kelly,  and 
William  S.  Paine,  and  was  commenced  in  a  justice's  court. 
The  defendants  removed  the  case,  by  appeal,  to  the  city 
court,  where  the  plaintiff  filed  the  following  statement, 
or  complaint : 

"The  plaintiff  claims  of  the  defendants,  McElhaney  as 
constable,  and  Kelly  and  Paine  as  sureties  on  his  official 
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bond  as  constable,  and  Edward  Sexana,  the  sum  of 
fifty  dollars,  as  damages  for  wrongfully  taking  and 
selling  the  following  goods  and  chattels,  the  property  of 
plaintiff,"  (describing  them;)  "the  same  being  taken  by" 
said  McEllianey,  constable  as  aforesaid,  under  color  of 
ofiice,  and  the  defendant  Sexana  ordering  and  directing 
the  same  to  be  seized  and  taken  by  said  McElhaney; 
after  which  taking  and  seizure,  plaintifl'  made  affidavit, 
according  to  law,  that  he  was  the  head  of  a  family,  resid- 
ing in  this  State,  and  that  the  said  property  was  exempt 
from  levy  and  sale  by  any  process  whatever;  which 
affidavit  was  exliibited  to  said  McElhaney,  but  he  never- 
theless refused  to  deliver  up  the  said  property,  and  sold 
the  same;  to  plaintiiFs  damage  fifty  dollars." 

The  record  shows  the  folloAving  plea : 

"The  defendant,  for  answer,  pleads  not  guilty. 

(signed)  Hopkins  &  Hurtoll,  for  def'is."^ 
%'  ^  The  judgment  entr}'-  is  as  follows : 

"Coil  Gilleland,  plaintiff,  \  This  day  came  the  parties, 
*.•  .vs.  Iby  their    attorneys;    and 

James  A.  McElhaney,  consta- /plaintiff  takes  a  nonsuit  as 
ble  of  Mobile  county;  James  (to  Edward  Sexana,  and,  as 
Kelly,  and  "William  S.  Paine,  /to  the  other  defendants, 
sureties  on  the  official  bond  of  V thereupon  came  a  jury," 
said  McElhaney  ;  and  Edward  j&c,  "who  on  their  oaths 
Sexana.  /do  say,  'TVe  the  jury,  find 

the  defendants  guilty,  and  assess  the  damages  at  fifty 
dollars.  It  is  therefore  considered  by  the  court,  that  the 
plaintiff  have  and  recover  of  the  defendants  said  sum  of 
fifty  dollars,  as  assessed  by  the  jury,  together  with  the 
costs  in  this  behalf  expended." 

From  this  judgment  Kelly  and  Paine  appeal,  and  here 
assign  for  error  the  rendition  of  judgment  against  them, 
because,  1st,  the  action  is  trespass,  and  no  trespass  or 
other  cause  of  action  is  shown  or  alleged  against  them  ; 
2d,  that  it  was  error  to  render  judgment  against  them 
after  a  nonsuit  had  been  taken  as  to  Sexana;  and,  3d,  that 
it  was  error  to  render  judgment  against  them,  when  no 
summons  or  notice  was  served  on  them,  nor  were  they 
otherwise  brought  into  court. 
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A.  R.  Manning,  for  appellants. 
Geo.  Y.  Overall,  contra. 

WALKER,  J. — K  the  plea  found  in  the  record  be  the 
plea  of  only  one  defendant,  as  the  appellant's  counsel 
insists,  because  the  word  defendant  is  used  in  the  singular, 
of  which  defendant  is  it  the  plea  ?  It  would  be  impossi- 
ble to  answer  this  question ;  and  to  hold  that  it  is  the 
plea  of  only  one  defendant,  and  yet  be  unable  to  determine 
of  which  defendant  it  is  the  plea,  is  to  make  nonsense  of 
the  record.  The  attorneys  subscribe  the  plea  "for  defend- 
ants,"— in  the  plural;  and  then  the  court  says,  in  its 
minutes,  that  "as  to  the  other  defendants,"  besides  the 
one  as  to  whom  there  was  a  discontinuance,  came  a  jury, 
who  tried  the  issue  joined.  It  is  clear,  from  this  sentence, 
that  the  issue  was  tried  as  one  between  the  plaintiff  and 
all  the  defendants  except  the  one  left  out  by  the  discon- 
tinuance. 

This  case  is  distinguishable  from  Catlin,  Peeples  &  Co. 
V.  Gilder's  Executors,  3  Ala.  536,  and  Puckett  v.  Pope,' 
ib.  552,  in  two  particulars :  this  judgment  entry  affirma-  • 
tively  shows,  by  its  recitals,  that  the  appellants  were 
parties  to  the  issue ;  and  the  plea  at  least  does  not  show 
that  they  were  not  parties  to  the  issue.  We  cannot 
suppose  that  the  defendants  were  not  parties  to  the  plea, 
w^ithout  imputing  to  the  court  the  absurdity  of  submitting 
an  issue  to  the  jury  as  between  the  plaintiffs  and  parties 
who  had  not  pleaded.  We  do  not  say  that  the  plea 
would  have  been  held  good,  if  objection  had  been  made 
in  the  court  below ;  but  we  think,  that  under  the  rule  as 
to  reasonable  intendments,  which  this  court  has  adopted 
in  support  of  judgments  brought  before  it  for  revision, 
we  must  hold  that  the  appellants  were  parties  to  the 
plea. 

Having  appeared,  and  pleaded  to  the  statement  in  the 
circuit  court,  the  appellants  cannot  now  object  to  any 
irregularity  in  the  appeal,  the  notice,  or  the  process 
commencing  the  suit. — ^Bancroft  v.  Stanton,  7  Ala.  351 ; 
Etheridge  v.  Fuller,  6  Ala.  58 ;  Hobson  v.  Emanuel, 
8  Porter,  442  ;  Wheeler  v.  Bullock,  6  Porter,  352 ;  Lucy 
13 
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V.  Beck,  5  Porter,  167  ;  Gilbert  v.  Lane,  3  Porter,  267  ; 
Williams  v.  Lewis,  2  Stewart,  41 ;  Brown  v.  Simpson, 
3  Stewart,  331. 

'No  objection  was  made  in  the  court  below,  on  account  of 
the  discontinuance  as  to  Sexana ;  but  the  parties  went  on, 
and  tried  the  issue  joined.  If  the  discontinuance  was 
improper,  it  is  now  too  late  to  make  the  objection. 
Walker  v.  Cuthbert,  10  Ala.  213  ;  Shorter  v.  Urquhart, 
28  Ala.  360. 

The  statement  is  as  unartificial  as  it  well  could  be  made  ; 
and  doubtless,  if  a  demurrer  to  it  had  been  interposed,  it 
must  have  been  sustained.  But  we  are  of  the  opinion, 
that  it  sets  forth  such  a  cause  of  action  as  will  prevent  a 
reversal  after  verdict  and  judgment.  We  do  not  mean  to 
assert,  that  the  sureties  of  the  constable  would  have  been 
liable  for  a  trespass  committed  by  him,  by  levying  on 
property  exempt  from  execution,  if  the  measure  of  their 
liability  were  not  controlled  by  statute. — See  Governor  v. 
Hancock  &  Harris,  2  Ala.  728  ;  People  v.  Schuyler, 
2  Barbour,  166  ;  The  State  v.  Brown,  11  Iredell,  141 ; 
Commonwealth  v.  Cole,  7  B.  Monroe,  250 ;  6  Watts  & 
Serg.  513 ;  6  Wendell,  45 ;  4  Bibb,  219 ;  2  Leigh,  630. 

Section  118  of  lihe  Code  prescribes,  as  the  condition  of 
a  constable's  bond,  the  faithful  discharge  of  the  duties  of 
his  office.  By  the  3d  clause  of  section  130,  every  official 
bond,  executed  under  the  Code,  is  made  obligatory  on  the 
principal  and  his  sureties,  "for  the  use  and  benefit  of 
every  person  who  is  injured,  as  well  by  any  wrongful  act 
committed  under  color  of  his  office,  as  by  his  failure  to 
perform,  or  the  improper  or  neglectful  performance  of 
those  duties  imposed  by  law."  In  Simmons  v.  Hancock 
&  Harris,  supra,  this  court  had  decided,  that  the  sureties 
of  a  sheriff  w^ould  not  be  responsible  for  his  malfeasance, 
unless  the  malfeasance  included  a  misfeasance  also  ;  "as, 
for  instance,  if  the  sheriff  should  wantonly  destroy  property 
levied  on  by  him,  this  would  be  a  tortious  act ;  but  there 
would  also  be  a  tortious  omission  of  his  duty,  which  is  to 
keep  the  property  safely."  N'ow  this  decision  left  no 
remedy  against  the  sureties  of  an  officer,  in  those  cases 
where  he  had  committed  a  wrong,  under  the  assumed  and 
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preten4ed  authority  of  his  office,   by  virtue  of  process  in 
his  hands.     To  meet   and  provide  for  such  cases  was, 
partly  at  least,  the  object  of  that  clause  of  the  Code  under 
consideration.     The   object  of  the  Code  is,  to  extend  the 
remedy  beyond  those   cases  in  which  a  wrong  is  done  in 
the  discharge  of  the  legitimate  duties   of  the   office,   to 
those   in  which  a  wrong  is  done   under  color  of  office. 
Color  of  office  is  defined  by  Bouvier,  in  his  Law  Diction- 
ary,, to  be  where  a  wrong  is   committed    "by  an   officer, 
under  the  pretended  authority  of  his  office."     The  phrase, 
*'color  of  office,"   occurs  in  the  criminal   law,   treating  of 
prosecutions  of  officers  for  extortion.     "Extortion,  in  its 
strict,  legal  acceptation,  signifies  the  taking  of  money  by 
any  officer,  by  color  of  his  office,  either  where  none  at  all 
is  due,  or  not  so  much  is  due,  or  where  it  is  not  yet  due." 
2  Chitty's   Criminal  Law,  293,  note  w  ;  4,  Bla.  Com.  142. 
In  Webster's  Dictionary,  color  is  defined  to  be,  guise, 
appearancCf  pretence.     A  constable  must  be  said  to  have 
acted  under  the   color  of  office,  when,   by  the   assumed 
but  unreal  authority  of  his  office,  he  levies  process  in  his 
hands  on  property  exempt  by  law  from   execution,   and 
retains  and  sells  it  after  the  affidavit  required  by  law  has 
been  made. 

The  statement  of  the  cause  of  action  says,  in  effect,  that 
the  appellants  were  the  sureties  of  their  co-defendant,  on 
his  official  bond  as  constable ;  that  the  constable   wrong- 
fully took  and  sold  the  goods   and  chattels   mentioned ; 
that  he  took  them  as  constable,   under  color  of  office ; 
that  the  plaintiff,  after  the  taking,  made  affidavit  accord- 
ing to  law,  that  he  was  the  head  of  a  family,  residing  in 
this  State,  and  that  said  property  was  exempt  from  levy 
and  sale  by  any  process  whatever ;   which  affidavit  was 
exhibited  to  the  officer,  but  he   nevertheless  refused  to 
deliver  up  said  property,  but  sold  the  same.     This  state- 
ment, we  decide,  sets  forth  what  will  be   deemed,   after 
verdict  and  judgment  without  objection  below,  a  substan- 
tial cause  of  action  against  the  appellants. — Code,  §  2466. 
Under  the  rule  as  to  favorable  intendments,  which  ought 
to  be  applied  for  the  maintenance  of  a  declaration   not 
objected  to  below,  every  requisite  necessary  to  make  the 
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defendants  liable  under  section  2466  of  tlie  Code  is  found 
in  this  declaration.  It  does  not  state  that  the  affidavit 
was  made  within  five  days ;  but  it  does  state  that  it  was 
made  "according  to  law ;"  and  we  will  intend,  after 
verdict  and  judgment,  that  it  means  thereby  within  the 
time  prescribed  by  law. — Castle  v,  McMath,  1  Ala.  326  ; 
Morrison  v.  Morrison,  3  Stewart,  444 ;  Bumpass  v.  Webb, 
.3  Ala.  109 ;  Hargrove  v.  Smith  &  Co.,  1  Ala.  80 ;  Lucas  v. 
Hitchcock,  2  Ala.  287.;  Doughty  v.  Colquitt,  2  Ala.  337  ; 
Blount  V.  Mc^ill,  29  Ala.  473. 

Ko  objection  can  be  here  taken  for  the  first  time,  that 
there  was  no  replication  to  the  defendant's  plea,  or  issue 
taken  upon  it. — Abercrombie  v.  Mosely,  9  Porter,  145 ; 
Malone  v.  Donally,  Minor,  12 ;  Dade  v.  Buchanan,  ib.  415 ; 
Hubert  v.  Collier,  6  Ala.  269 ;  Evans  v.  St.  John,  9  Porter, 
186.  Kor  will  this  court  reverse,  because  the  defendants 
pleaded  not  guilty  to  an  action  on  an  official  bond,  and  the 
verdict  was  rendered  on  it. — Stong  v.  G©ver,  1  Ala. 
287.  I^either  will  it  reverse,  because  the  verdict  is 
for  damages. — Sanford  &  Carter  v.  Richardson  &  O'Neal, 
1  Ala.  182  ;  Carroll  v.  Meeks,  3  Porter,  226 ;  Malone  v. 
Hathaway,  3  Stewart,  29  ;  Briggs  v,  Greenlee,  Minor,  123 ; 
Fuqua  v.  Stone,  1  Stewart,  488. 

The  judgment  of  ^tlie  court  below  is  affirmed. 


DUMAS  vs..  HUKTEE., 

[motion  to  dismiss  appeal.] 

,  Amendment  of  judgment  nunc  pro  tunc. — In  an  appeal  case  from  a  justice's 
court,  the  judgment  may  be  amended  at  a  subsequent  ietva,  nunc  pre  tunc, 
by  vacating  it  as  against  a  party  against  whom  it  was  improperly  rendered 
as  the  surety  on  the  certiorari  bond. 

.  Sufficiency  of  appeal  6o?irf.— When  an  appeal  is  taken  from  a  judgment  which  was 
amended,  MM?ic p-o^unc,  at  a  term  subsequent  to  its  rendition,  the  appeal 
bond  should  describe  the  judgment  as  corrected  by  the  amendment,  but  as 
having  been  rendered  at  the  former  term ;  but  it  is  not  necessary  that  the 
character  of  the  action  should  be  mentioned. 
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Appeal  from  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  was  an  action  of  unlawful  detainer. — See  the  re- 
port of  it,  on  page  75,  supra.  A  trial  was  had  at  the 
spring  term,  1855,  when  the  plaintiff  was  compelled  to 
take  a  nonsuit ;  judgment  for  costs  being  rendered  against 
him,  and  James  M.  Cochran  and  E.  M.  Dumas,  as  his 
sureties  on  the  appeal  bond.  At  the  next  term,  an 
a-mended  judgment  was  rendered,  nunc  pro  tunc,  in  thfese 
words : 

"This  motion  coming  on  to  be  heard,  and  it  appearing 
to  the  satisfaction  of  the  court,  from  an  inspection  of  the 
papers,  that  E.  M.  Dumas  was  not  the  surety  of  Winchester 
Dumas  on  the  certiorari  bond  from  the  judgment  of  the 
justice  of  the  peace,  and  that.a  judgment  should  not  have 
been  rendered  against  him  at  the  last  term  of  this  court, 
but  that  said  judgment  is  a  clerical  mistake,  it  is  there- 
fore considered  by  the  court,  that  said  judgment  be 
amended,  nujic  pro  tunc,  so  that  the  same  shall  be  vacated 
as  to  said  E.  M.  Dumas,  and  remain  valid  only  against 
said  Winchester  Dumas  and  James  M.  Cochran,  his  surety 
on  the  said  certiorari  bond ;  and  this  judgment  shall  be  in 
force  against  said  Cochran  for  the  sum  of  thirty-six  dol- 
lars, the  amount  of  said  bond." 

The  appeal  bond  describes  the  judgment  as  having 
been  rendered  at  the  spring  term,  1855,  against  Winches- 
ter Dumas  and' James  M.  Cochran,  in  a  suit  of  unlawful 
detainer.  A  motion  to  dismiss  the  appeal  is  now  submit- 
ted, predicated  on  the  insufficiency  of  the  bond. 

E.  W.  Peck,  for  the  motion. 
J.  M.  VanHoose,  contra. 

STOInTE,  J. — The  judgment  entered  in  this  case  in  the 
court  below,  at  the  spring  term,  1855,  being  defective  in 
consequence  of  clerical  errors,  was  amended  at  the  next 
term  of  the  court,  nunc  j^ro  tunc,  and  made  to  express  the 
true  judgment  of  the  court.     The  amendment  was  clearly 
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allowable. — Dobson  v.  Dickson,  8   Ala.   252;    Hood  v. 
Branch  Bank,  9  Ala.  335  ;  Rains  v.  Ware,  10  Ala.  623. 

If  we  take  the  judgment  entry  of  the  spring  term,  as  it 
was  amended  at  the  fall  term,  a  substantial  harmony  will 
be  discovered  between  it,  the  appeal  bond,  and  the  certifi- 
cate of  appeal.  In  fact,  we  do  not  understand  the  counsel 
who  makes  this  motion  as  contending  that  there  would 
be  any  material  misdescription,  if  the  original  judgment 
of  the  spring  term  had  been,  in  substance,  Avhat  it  was 
made  to  assume  by  the  amendment  at  the  fall  term.  The 
argument  is,  that  as  the  judgment  of  the  spring  term  is 
the  one  from  which  the  appeal  was  taken,  the  entry  of 
that  term  should  have  been  described  in  the  appeal  bond ; 
and  that  not  being  the  case,  the  discrepancy  is  fatal. 

The  argument  entirely  misapprehends  the  effect  of  a 
judgment  nunc  pro  tunc.  It  is  not  the  rendering  of  a  new 
judgment,  but  only  placing  in  proper  form  on  the  record 
the  judgment  that  had  been  previously  rendered.  Hence, 
for  many  purposes,  such  judgments  are  made  to  relate  to, 
and  take  effect  from,  the  time  when  the  judgment  was 
erroneously  entered.  It  ascertains  and  determines  no 
new  rights ;  and  in  this  case,  we  think,  it  was  properly 
described  as  of  the  term  when  it  should  have  been  ren- 
dered.— Clemens  v.  Judson,  Minor,  395 ;  Thompson  v. 
Miller,  2  Stew.  470 ;  Brown  v.  Bartlett,  2  Ala.  29. 

There  is  nothing  in  the  argument  based  on  the  fact 
that  some  of  the  proceedings  describe  the  case  as  a  suit 
for  unlawful  detainer,  and  others  as  an  appeal.  Both  are 
correct ;  and  we  are  convinced  that  neither  the  judgment 
entry,  the  aJDpeal  bond,  nor  the  certificate,  need  make 
any  mention  of  the  form  of  action,  to  give  them  validity. 
Satterwhite  v.  The  State,  28  Ala.  65. 

The  parties  who  took  this  appeal  are  defendants  to  one 
and  the  same  judgment.  The  fact  that  they  are  liable  in 
unequal  sums  cannot  sever  the  judgment,  and  render  two 
appeals  necessary. 

Motion  refused. 


JAJgjARY  TERM,  1857.  191 

Berry  v.  Hubbard. 


BERRY  vs.   HUBBARD. 

[trial  of  right  of  property  in  slaves.] 

1.  Construdion  of  deed  of  gift. — A  deed  of  gift,  conveying  certain  slaves  to  the 
grantor's  wife  and  children,  by  these  words,  "do  give,  grant,"  Ac,  "unto 
the  said  Elizabeth,  during  her  natural  life,  and  to  Mary  Ann,  John  M., 
Sarah  Caroline,  James  F.,  Elizabeth,  Robert,  and  Nancy,  their  heirs  and 
assigns  ;"  "to  have  and  to  hold  unto  their  only  proper  use,  benefit,  and 
behoof  of  the  said  Elizabeth,  Mary  Ann,  John  M.,  Sarah  Caroline,  James 
F.,  Elizabeth.  Robert,  and  Nancy,  their  executors,  administrators,  and 
assigns,  forever,"' — confers  upon  the  children,  jointly  with  the  wife,  a  pres- 
ent and  immediate  right  of  property,  and  does  not  postpone  their  interest 
until  her  death. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  E.  W.  Pettus. 

An  attachment,  at  the  suit  of  W.  R.  Berry,  against 
John  M.  Power,  was  levied  on  certain  slaves,  which  were 
claimed  by  James  Hubbard,  as  trustee  of  Mrs.  Elizabeth 
Power;  and  thereupon  an  issue  was  made  up  as  the 
statute  directs,  which  resulted,  under  the  charge  of  the 
court,  in  a  verdict  for  the  claimant.  On  the  trial,  the 
plaintiff  read  in  evidence  a  deed  of  gift  for  the  slaves  in 
controversy,  under  which  the  claimant  also  derived  title, 
and  which  was  in  these  words  : 

"The  State  of  Alabama,  "»  Know  all  men  by  these 
Tallapoosa  county.  j  presents,  that  I,   Francis 

Power,  of  the  State  and  county  aforesaid,  for  and  in  con- 
sideration of  the  natural  love  and  affection  I  have  and 
bear  unto  Elizabeth  Power,  my  wife,  and  my  children 
Mary  Ann  Power,  John  M.  Power,  Sarah  Caroline  Power, 
James  F.  Power,  Elizabeth  Power,  Robert  Power,  and 
Kancy  Power ;  and  also  for  and  in  consideration  of  the 
sum  of  five  dollars,  to  me  in  hand  paid,  by  the  said 
Elizabeth  Power,  Mary  Ann,  John  M.,  Sarah  Caroline, 
James  F.,  Elizabeth,  Nancy,  and  Robert,  at  and  before 
the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged, — have  given,   granted. 
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delivered,  conveyed  and  confirmed,  and,  by  these  presents, 
do  hereby  give,  grant,  alien,  convey  and  confirm,  unto 
the  said  Elizabeth  Power,  during  her  natural  life,  and  to 
John  M.,  Sarah  Caroline,  James  F.,  Elizabeth,  Robert, 
and  Nancy,  their  heirs  and  assigns,  the  following  family 
of  negroes,"  &c.  ;  "to  have  and  to  hold  all  and  singular 
the  said  negroes,  and  every  of  them,  given,  granted, 
aliened,  conveyed  and  confirmed,  by  these  presents,  unto 
their  only  proper  use,  benefit  and  behoof  of  the  said 
Elizabeth  Power,  Mary  Ann,  John  M.,  Sarah  Caroline, 
James  F.,  Elizabeth,  Robert,  and  Nancy,  their  executors, 
administrators,  and  assigns,  forever.  And  I,  the  said 
Francis  Power,  for  myself,  my  executors,  and  adminis- 
trators, shall  and  will  warrant  and  forever  defend  all  and 
singular  the  said  negroes,  unto  the  said  Elizabeth  Power, 
Mary  Ann,  JohnM.,  Sarah  Caroline,  James  F.,  Elizabeth, 
Robert,  and  Nancy,  their  executors,  administrators  and 
assigns,  against  me,  the  said  Francis  Power,  my  executors, 
administrators  and  assigns,  and  against  all  and  every 
person  or  persons  whatever.     In  witness  whereof,"  &c. 

The  court  charged  the  jury,  "that  the  interest  which 
John  M.  Power  took  in  the  slaves,  under  the  said  deed 
from  his  father,  is  not  subject  to  levy  and  sale,  under 
execution  at  law,  during  the  life  of  his  mother,  Elizabeth 
Power ;"  to  which  the  plaintiff  excepted,  and  which  he 
now  assigns  as  error. 

Wm.  H.  Barnes,  and  White  &  Parsons,  for  the  appel- 
lant, cited  Nimmo  v.  Stewart,  21  Ala.  682  ;  Furlow  v. 
Merrill,  23  Ala.  705;  Mclutosh  v.  Walker,  17  Ala.  20; 
Thompson  v.  Mawhinney  &  Smith,  17  Ala.  362 ;  Keyes 
on  Chattels,  §§  260,  303 ;  Billingsley  v.  Harris,  17  Ala. 
214 ;  2  Bla.  Com.  192. 

W.  P.  &  T.  Gr.  Chilton,  contra^  cited  the  following 
cases:  Sorden  v.  Gatewood,  1  Carter's  (Ind.)  R.  107; 
1  Smith's  (Ind.)  R.  82 ;  Sisson  v.  Seabury,  1  Sumner,  235, 
and  cases  there  cited ;  1  Plowd.  153  ;  4  Cruise's  Digest, 
291,  §§  73,  76 ;  ih.  307,  §  43. 
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RICE,  C.  J. — The  words  used  in  the  deed  of  Francis 
Power  import  a  gift  in  presenti  to  John  M.  Power,  as  well 
as  to  the  other  children  of  the  donor  named  in  the  deed. 
The  words  "during  her  natural  life,"  which  follow  the 
name  of  "Elizabeth  Power,"  were  not  intended  to  exclude 
the  other  persons  mentioned  as  donees  from  the  imme- 
diate and  common  enjoyment  of  the  property,  but  to 
Restrict  her  interest  to  the  period  of  her  life.  'No  such 
restrictive  words  are  used  as  to  the  other  persons  named  as 
donees  ;  and  it  would  be  most  unreasonable  to  hold,  that 
all  the  persons  named  as  donees,  except  her,  must  be 
excluded  from  the  enjoyment  of  the  property  until  she 
dies.  We  hold  that,  under  the  deed,  an  interest  in  the 
slaves  therein  mentioned  vested  immediately,  in  John  M. 
Power,  as  one  of  the  donees  and  tenants  in  conimon  ;  and 
that,  upon  the  case  as  presented  by  the  present  record, 
his  interest  is  subject  to  levy  and  sale  under  execution 
against  him. — Thomas  v.  Denton,  15  Ala.  583 ;  jSTimmo  v. 
Stewart,  21  Ala.  682 ;  Sisson  v.  Seabuiy,  1  Sumner's  Rep. 
235 ;  Wild's  case,  6  Coke's  Rep.  17. 

The  charge  of  the  court  below  is  erroneous.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 


HOLT  &  CHAMBERS  vs.  BANCROFT,  BETTS  & 
MARSHALL. 

[bill  in  EQurrY  by  creditor  to  set  aside  or  avoid  fracdclent  deed.] 

.  General  amgnment  under  Code. — Under  section  1556  of  the  Code,  a  deed  of 
trust,  executed  by  an  insolvent  mercantile  firm,  to  secure  a  particular  cred- 
itor, will  be  held  part  and  parcel  of  a  general  assignment,  for  the  benefit  of 
all  their  creditors,  executed  by  them  eight  days  afterwards,  when  it  appears 
that  the  intention  to  make  the  general  assignment  existed  at  the  time  the 
deed  was  executed,  and  that  the  same  trustee  is  appointed  in  both.  (Rice, 
G.  J.,  dissenting.) 

.  Who  is  purchaser  for  valuable  consideration. — If  a  creditor  takes  a  deed  of  trust 
to  secure  an  existing  debt,  or  to  indemnify  himself  against  an  existing  lia- 
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bility,  he  is  not  entitled  to  protection  as  a  purchaser  for  valuable  considera- 
tion. 
3.  W/ieii  creditor  may  come  into  equity  without  exhausting  legal  remedy. — A  creditor 
with  a  lien  may  come  into  equity,  to  remove  an  obstacle  in  his  way,  or  a 
cloud  over  the  title  of  the  property,  without  first  exhausting  his  legal 
remedy. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  Wade  Keyes. 

The  material  facts  of  this  case  are  these :  Holt  &  Cham- 
bers, a  mercantile  firm  in  the  city  of  Montgomery,  be^ 
coming  insolvent,  and  having  suits  for  large  amounts 
pending  against  them,  which  were  soon  afterwards  reduced 
to  judgment,  executed  a  deed  of  trust  on  the  9th  May, 
1854,  on  about  one  third  of  their  stoc]^  of  goods,  to  David 
Owen  as  trustee,  to  secure  Alexander  Chambers  on  a  debt 
which  they  then  owed  him,  and  against  liability  on  certain 
accommodation  endorsements  for  them.  At  the  time 
this  conveyance  was  executed,  said  Holt  &  Chambers 
intended  to  make  a  general  assignment  of  all  their  eifects, 
for  the  benefit  of  all  their  creditors,  and  so  informed  the 
trustee ;  but  this  intention  was  not .  communicated  to 
Alexander  Chambers.  In  pursuance  of  this  intention,  on 
the  17th  May,  1854,  they  conveyed  all  their  effects,  in- 
cluding their  residuary  interest  in  the  goods  covered  by 
the  first  deed,  to  said  Owen  as  trustee,  for  the  equal  ben- 
efit of  all  their  creditors. 

Bancroft,  Betts  &  Marshall,  who  were  creditors  of  said 
Holt  &  Chambers  at  the  time  of  the  execution  of  these 
conveyances,  and  who  obtained  judgment  against  them  a 
few  days  afterwards,  filed  their  bill  in  equity,  before  ob- 
taining a  return  of  "no  property"  on  an  execution,  against 
Holt  &  Chambers,  Owen,  and  Alexander  Chambers ;  al- 
leging, in  addition  to  the  facts  above  stated,  that  said 
conveyances  were  executed  to  hinder  and  delay  the  cred- 
itors of  the  grantors,  and  were,  therefore  fraudulent  and 
void,  or  that  the  first  deed  was  intended  by  them  to  give 
a  preference  to  said  Alexander  Chambers  over  their  other 
creditors,  and  was  therefore  violative  of  the  provisions  of 
section   1556   of  the   Code ;  praying  that  the  two  deeds 
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might  be  declared  fraudulent  and  void  as  against  them, 
or  that  the  first  might  be  declared  part  and  parcel  of  the 
second, — ^that  the  trustee  might  be  enjoined  from  paying 
over  any  of  the  moneys  collected  by  him,  and  compelled 
to  account  for  and  distribute  the  entire  fund  ;  and  adding 
the  prayer  for  general  relief. 

Alexander  Chambers  answered  the  bill,  setting  up  and 
insisting  on  the  validity  of  the  deed  for  his  benefit ;  deny- 
ing that  there  was  any  fraud,  either  in  fact  or  in  law,  in 
its  execution  ;  and  alleging  that  he  was  a  bona-Jide  cred- 
itor at  the  time  of  the  execution  of  his  deed,  and  entitled 
to  protection  as  a  purchaser  for  valuable  consideration. 

The  partners  composing  the  firm  of  Holt  &  Chambers 
were  examined  as  witnesses  on  behalf  of  their  co-defend- 
ants, Owen  and  Alexander  Chambers,  and  testify  to  the 
facts,  that  they  were  insolvent  when  said  conveyances 
were  executed ;  that  they  intended,  when  they  executed 
the  first  deed,  to  execute  a  general  assignment  soon  after- 
wards; and  that  this  intention  was  communicated  by 
them  to  Owen,  but  not  to  Alexander  Chambers. 

On  final  hearing,  oh  bill,  answers  and  proof,  the  chan- 
cellor held  that  the  first  deed  must  be  considered  a  part 
of  the  general  assignment,  and  rendered  a  decree  accord- 
ingly, which  is  now  assigned  as  error. 

Williams  &  Cocke,  for  the  appellants. — 1.  The  bill  is 
without  equity.  In  its  primary  aspect,  it  is  a  bill  by 
creditors,  who  have  not  exhausted  their  legal  remedies,  to 
impeach  an  alleged  fraudulent  conveyance  by  their  debtor. 
In  its  other  aspect,  it  is  a  bill  against  the  trustee,  for  the 
execution  of  a  trust,  in  which  it  is  not  alleged  that  the 
trustee  is  guilty  of  any  negligence  or  misconduct,  or  that 
he  refuses  to  execute  the  trust,  or  that  the  fund  is  in 
danger,  or  that  any  otli^r  ground  for  equitable  interference 
exists ;  but  which  distinctly  avers  that  the  trustee  is  faith- 
ftilly  discharging  his  duties  as  such.  In  neither  aspect 
can  such  a  bill  be  maintained. 

2.  The  bill  makes  no  charge  of  fraud  against  any  of  the 
defendants,  except  Holt  &  Chambers,  the  debtors  ;  which 
is  not  sufficient  to  entitle  the  complainants  to  the  relief 
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wliieli  they  seek  as  to  the  deed  for  the  benefit  of  Alexan- 
der Chambers. — Governor  v.  Campbell,  17  Ala.  566. 

3.  A  general  assignment  imports  a  conveyance  of  all 
the  debtor's  property ;  while  a  partial  assignment  is  a 
conveyance  of  a  portion  only. — Burrill  on  Assignments, 
82,  93. 

4.  Section  1556  of  the  Code  wavS  not  intended  to  pro- 
hibit a  debtor  from  executing,  in  good  faith,  a  mortgage, 
deed  of  trust,  or  partial  assignment,  embracing  only  a 
portion  of  his  property,  for  the  benefit  of  one  or  more  of 
his  creditors.  The  preceding  section  (1555)  repels  such 
an  idea,  and  impliedly  recognizes  his  right  to  do  so.  The 
statute  is  in  derogation  of  the  common  law,  and  of  natural 
right,  and  must  be  strictly  construed. — 27  Ala.  326.  Its 
design  was  not  to  impose  an  absolute  inhibition  on  the 
debtor  to  prefer  one  creditor,  but  simply  to  prevent  a 
preference  being  given  in  a  particular  mode,  that  is,  by  a 
general  assignment.  It  could  not  be  contended  that  the 
statute  would  embrace  a  preference  given  by  a  transfer  of 
collaterals,  or  by  an  absolute  payment,  or  a  sale  of  prop- 
erty, or  a  confession  of  judgment;  yet  a  preference  might 
be  given  by  each  of  these  modes.  The  statute  does  not 
pronounce  a  general  assignment,  containing  provision  for 
a  preference,  fraudulent  and  void ;  but  merely  provides 
what  shall  be  its  legal  effect. — 10  Conn.  281 ;  1  Kelly, 
157,  176;  Burrill  on  A88ignments,118. 

5.  It  will  be  discovered,  on  a  close  examination  of  the 
bill,  that  the  only  traversable  averment  in  reference  to 
this  matter,  and  that  on  which  the  gist  of  the  bill  depends, 
is,  "that  the  Code  prohibits  the  making  of  an  assignment 
which  prefers  one  creditor  to  another ;  and  to  avoid  this, . 
and  defeat  the  power  of  the  law,  and  to  secure  said  Alex- 

•^jander  Chambers  on  his  liabilities,  and  to  prefer  him  as  a 

creditor  in  violation  of  law,   the   said   Holt  &  Chambers 

executed  the  two   conveyances"  ;  "and  this   being  done, 

and  having  been  agreed  on  previously  for  the  purpose  of 

^  evading  and  violating  the  law  as  aforesaid,  to  prefer  the 

■  ^  ■-  »aid  Chambers  over  other  creditors,  both  instruments  are 

..  .^j^hereby  rendered  fraudulent  and  void."     The  latter  part 

A)f  this  allegation,  it  is  insisted,  is  but  the  averment  of  a 
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legal  conclusion,  and  contains  no  averment  of  fact.  The 
words,  "and  this  being  done,"  ar«  but  recitation  and 
argument,  from  which  the  legal  conclusion  is  deduced, 
and  do  not  constitute  an  averment  of'  fact.  The  only 
issue,  then,  presented  by  the  entire  allegation  taken 
together,  is,  whether  Holt  &  Chambers  executed  the  two 
conveyances  "to  avoid  and  defeat  the  power  of  the  law, 
and  to  secure  said  Alexander  Chambers  on  his  liabilities, 
and  to  prefer  him  as  a  creditor  in  violation  of  law."  There 
is  no  allegation  that  Holt  &  Chambers,  when  they  made 
the  first  deed,  had  it  in  contemplation,  or  had  intended 
and  determined,  or  had  agreed  with  the  trustee  and  said 
Chambers,  to  make  the  second  deed ;  nor  is  there  any 
allegation  that  Owen  and  Chambers,  or  either  of  them, 
had  notice  of  such  purpose.  The  allegation  made  is  de- 
nied by  the  answers,  and  is  disproved ;  consequently,  the 
proof  of  notice  to  Owen  is  outside  of  the  allegation,  and 
cannot  be  regarded. — Story's  Eq.  PI.  §  28  ;  1  Dan.  Ch. 
Pr.  411. 

But,  if  it  be  conceded  that  the  bill  charges  an  agree- 
ment "to  evade  and  violate  the  law  as  aforesaid,"  it 
cannot  be  construed  to  mean  that  either  Owen  or  Alex- 
ander Chambers  was  a  party  to  such  agreement.  The 
context  leads  to  the  conclusion  that  Holt  &  Chambers 
made  the  agreement  as  between  themselves.  But,  be  this 
as  it  may,  the  agreement  is  denied  and  disproved.  If, 
however.  Holt  &  Chambers  made  the  first  deed  in  con- 
templation of  the  second,  and  with  the  intention  of  after- 
wards making  the  second  ;  still,  it  is  insisted,  their  fraud 
alone  cannot  avoid  the  first  deed,  which  had  become 
operative  before  the  consummation  of  the  fraudulent 
intent,  and  formed  no  inducement  to  the  execution  of 
the  second  deed. — Governor  v.  Campbell,  supra.  Nor,  if 
the  trustee  had  notice  of  such  intent,  would  the  deed  be 
thereby  avoided  as  to  Alexander  Chambers,  who  had  no 
notice  of  such  intent,  and  whose  rights  under  the  first 
deed  had  attached  before  the  second  was  made.  An 
intent  to  do  an  illegal  thing  amounts  to  nothing,  until 
the  thing  is  done ;  and  if  rights  have  intermediately  vested, 
the  illegal  act  cannot  so  retroact,  by  reference  to  the 
previous  intent,  as  to  divest  those  rights. 
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,  "Watts,  Judge  &  Jackson,  and  Goldtiiwaite  &  Semple, 
contra. — -1.  It  is  proved  that  Holt  &  Cliambers  had  deter- 
mined, before  the  execution  of  the  deed  of  9th  May,  to 
make  the  assignment  of  the  17th  May,  and  so  informed 
the  trustee  at  the  time  of  making  the  first  deed.  The 
two  instruments  must  be  regarded,  in  law,  as  one  and  the 
same. — Perry  v.  Holden,  22  Pick.  269.  The  making  of 
the  first  was  evidently  intended  to  evade  the  provisions 
of  section  1556  of  the  Code.  That  deed  is  nothing  more 
than  a  fraud  upon  the  statute.  If  such  a  transaction  can 
be  tolerated,  the  statute  is  wholly  nugatory.  If  such 
construction  can  be  given  to  the  statute,  it  accomplishes 
nothing.  All  that  any  debtor  need  do,  to  give  preferences, 
is  to  make  a  partial  assignment  one  day,  for  the  benefit 
of  a  few  select  creditors,  and  another  the  next  day,  for 
the  benefit  of  a  less  favored  class ;  and  so  on,  ad  libitum. 
This  statute  was  evidently  intended  to  get  rid  of  a  long 
line  of  judicial  decisions,  in  our  own  courts  and  others, 
which  had  been  condemned  on  principle  by  the  most 
learned  jurists  in  the  country,  but  by  which  they  felt 
bound  according  to  the  doctrine  of  stare  decisis.  It  was 
called  for  by  the  opinions  of  the  most  eminent  judges, 
and  demanded  by  the  best  interests  of  society.  If  it  can 
be  thus  evaded,  it  is  a  mere  mockery,  and  had  better 
never  been  enacted. 

2-.  In  order  to  constitute  a  fraud  in  law,  it  not  necessary 
that  the  grantors,  trustee  and  beneficiaries  should  all 
participate  in  the  intention  to  evade  the  law.  Under  a 
similar  statute  in  Ohio,  it  has  been  held,  that  the  intent 
of  the  grantor  alone  is  sufficient  to  constitute  a  fraud  in 
law. — Harshman  v.  Lowe,  9  Ohio,  92  ;  Wilcox  v.  Kellogg, 
,11  Ohio,  394 ;  Mitchell  v.  Gazzam,  12  Ohio,  315. 

3.  The  deed  to  Alexander  Chambers  being  fraudulent 
in  law,  his  assent   to   its   provisions   cannot  be  implied. 

..Ashley's  Adm'r  v.  Robinson,  29  Ala.  112. 

4.  At  the  time  of  the  execution  of  the  deed  for  the 
benefit  of  said  Chambers,  the  grantors  were  insolvent ; 
and  since  the  deed  reserves  the  surplus  to  them,  it  is 
fraudulent. — 4  Comstock,  211 ;  2  Comstock,  365. 

5.  This  conveyance  itself,  it  must  be  observ^ed,  is  not  a 
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mortgage,  nor  is  it  an  assignment  to  the  creditor  himself, 
but  to  a  trustee.  Moreover,  it  gives  a  preference  to  Burr 
Chambers  on  the  two  notes  to  him. 

"WALKER,  J. — It  is  conceded  that  the  second  deed 
executed  by  Holt  &  Chambers,  dated  the  17th  May,  1854, 
was  a  conveyance  of  all  their  property,  including  that 
embraced  in  th«  first  deed,  to  secure  their  creditors 
generally.  This  conveyance  has  been  properly  treated, 
by  the  counsel  on  both  sides,  as  a  general  assignment. 
Burrill  on  Assignments,  82 ;  Dana  v.  Lull,  17  Vermont, 
390. 

Section  1556  of  the  Code  is  in  the  following  words : 
"Every  general  assignment  made  by  a  debtor,  by  which 
a  preference,  or  priority  of  payment,  is  given  to  one  or 
more  creditors  over  the  remaining  creditors  of  the 
grantor,  shall  be  and  enure  to  the  benefit  of  all  the  credi- 
tors of  the  grantor  equally."  If  the  former  of  these  two 
deeds  was  executed  in  contemplation  of  the  latter,  and 
with  the  intention  to  execute  the  latter ;  and  if  the  two 
deeds,  having  the  same  trustee  in  each,  were  separated 
by  a  space  of  eight  days,  for  the  purpose  of  evading  the 
prohibition  of  a  preference  contained  in  the  section  of 
the  Code  above  quoted,  the  law  will  regard  the  two  deeds 
as  together  making  a  general  assignment,  and  will  take 
away  from  the  creditor  the  preference  provided  for  him. 
If  this  proposition  can  be  maintained,  it  must  control  the 
decision  of  the  case ;  and  we  therefore  proceed  to  the 
examination  of  the  arguments  and  authorities,  by  which, 
in  our  judgment,  it  is  vindicated. 

The  object  of  the  statute  was  to  prohibit  all  discrimi- 
nation by  a  debtor,  making  a  general  assignment,  in 
favor  of  any  of  his  creditors.  It  does  not  aim  to  deny, 
and  does  not  deny,  to  a  debtor  the  power  of  securing  a 
creditor's  debt  by  a  conveyance  of  a  part  of  his  property. 
The  right  of  preferring  creditors  by  partial  assignments  is 
untouched  by  the  section  of  the  Code  quoted.  It  is  not 
the  preference  of  itself,  but  the  preference  as  a  feature  of 
a  general  assignment,  which  the  statute  condemns.  This 
construction  of  the  statute  is  the  only  one  which  can  be 
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adopted,  without  extending  its  meaning  beyond  the 
natural  import  of  the  language,  and  is  supported  by  the 
decisions  in  other  states  in  reference  to  similar  laws. 
Blakey's  Appeal,  7  Penn.  State  Reports,  (Barr,)  449 ; 
Mer.  Man.  Co.  v.  Smith,  8  New  Hamp.  347 ;  Low  v. 
Wyman,  ih.  536  ;  Danforth  v.  Denny,  5  Foster,  164  ;  Tillou 
V.  Britton,  4  Halsted,  120. 

This  opinion  is  not,  therefore,  intended  to  assert  that 
the  conveyance  of  Holt  &  Chambers  for  the  benefit  of 
Alexander  Chambers,  would,  if  it  stood  alone,  be  objec- 
tionable in  the  absence  of  fraud.  The  above  named 
section  of  the  Code  leaves  such  a  conveyance,  when 
isolated  and  detached  from  the  subsequent  deed,  outside 
of  its  purview  ;  and  the  preference  provided  by  the  deed 
is  not  condemned,  unless  it  is  a  component  part  of  the 
general  assignment. 

It  is  a  well  established  doctrine  of  the  law,  that  two 
instruments  of  writing  may  so  refer  to,  and  be  connected 
with  each  other,  that  they  will  be  construed  as  one  instru- 
ment, and  such  a  construction  will  be  placed  upon  them 
together,  as  their  provisions  would  require  if  embraced 
in  one  instrument.-^Sewall  v.  Henry,  9  Ala.  30  ;  Love  v. 
Jones,  4  Watts,  465 ;  Bates  v.  Coe,  10  Conn.  280.  This 
rule  is  one  of  construction.  It  is  not  necessary  to  invoke 
'it  in  this  argument.  The  proposition  with  Avhich  we  set 
-  out,  rests,  not  upon  the  idea  that  the  two  deeds  can  by  a 
rule  of  construction  be  converted  into  on"e  instrument, 
but  upon  the  idea  that  a  general  assignment  may  be  made' 
up  of  two  deeds,  or  of  a  succession  of  several  distinct 
deeds.  The  question  in  this  case  is,  what  effect  does  the 
law  assign  to  the  two  deeds,  and  according  to  what  prin- 
ciple is  their  effect  to  be  ascertained  and  measured.  All 
that  we  assert  is,  that  the  first  deed  is  but  a  part  of  a 
general  assignment,  completed  by  the  execution  of  the 
second  deed,  as  the  first  day's  travel,  although  followed 
by  some  delay,  is  but  a  part  of  the  continued  journey. 
The  law  regards  the  two  deeds  as  together  composing  a 
general  assignment,  because  it  will  not  permit  that  to  be 
done  indirectly  which  cannot  be  done  directly.  That 
which  violates  the  policy  of  a  statute  is  as  much   con- 
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demned  as  if  it  violated  the  letter.  The  law  no  more 
tolerates  an  evasion  of  a  statute  by  artifice,  than  a  palpa- 
ble violation  of  it. — Sharp  v.  Teese,  4  Halsted,  352 ;  Gulick 
V.  Bailey,  5  Halst.  87 ;  Gray's  Ex'rs  v.  Brown,  22  Ala. 
274  ;  Tennison  v.  Martin,  13  Ala.  29  ;  Hudson  v.  Milner, 
12  Ala.  670 ;  Bruce  v.  Lee,  4  Johns.  410.  Neither  an 
evasion  nor  a  direct  violation  of  the  statute,  prohibiting 
preferences  in  general  assignments,  can  tender  absolutely 
void  the  deed  or  deeds  by  which  the  preference  is 
attempted  to  be  given,  because  the  statute  itself  pre- 
scribes the  effect  of  its  violation.  The  assignment  "shall 
be  and  enure  to  the  benefit  of  all  the  creditors  of  the 
grantor  equally."  Visiting,  therefore,  the  act  of  evading 
the  statute  with  the  cojisequence  of  a  direct  violation,  we 
can  only  annul  the  preference,  and  place  the  beneficiaiy 
of  the  first  deed  on  a  footing  with  the  other  creditors. 

It  is  evident  that  if  a  party,  having  determined  to 
make  a  general  assignment  of  all  his  property,  can  antici- 
pate by  making  partial  assignments  for  the  benefit  of 
particular  friends,  the  law  can  be  effectually  set  at  defiance, 
and  might  as  well  never  have  been  enacted.  Its  policy 
of  preventing  preferences  in  general  assignments  would 
be  incapable  of  accomplishment ;  and  the  statute  itself, 
inviting  to  its  evasion  by  the  facility  of  accomplishing 
the  object,  would  be  a  dead  letter.  In  truth,  if  one  intend- 
ing to  make  a  conveyance  of  all  his  property,  for  the 
benefit  of  his  creditors,  convey  a  part  on  one  day,  a  part 
the  next,  and  so  proceed  until  all  his  property  is  appro- 
priated according  to  the  original  intention,  precisely  the 
same  end  is  accomplished  as  if  a  general  assignment  had 
been  made  in  the  outset ;  and  the  law  must  visit  the 
same  penalty  upon  preferences  in  an  assignment  accom- 
plished by  these  successive  acts,  as  if  it  had  been  done 
by  a  single  deed. 

The  act  of  Congress  of  2d  March,  1799,  gives  the  United 
States  a  priority  of  right  to  the  satisfaction  of  its  debts, 
where  its  debtor  has  made  a  general  assignment;  at 
least,  such  is  the  effect  of  its  language  as  construed  by 
the  courts. — United  States  v.  Hooe,  3  Cranch,  73.  In 
the  case  of  Downing  v.  Kintzing,  2  Ser.  &  R.  326, 
14 


202  ALABAMA. 


Holt  &  Chamburs  v.  Bancrolt,  Betts  &  Marshall. 


Tilghman,  Ch.  J.,  says,  in  reference  to  the  eiFect  uncleF 
that  act  of  a  partial  assignment,  made  thirty-one  days  in 
advance  of  a  general  assignment :  *'I^ow  here  has  been 
a  voluntary  assignment  of  the  whole  estate,  for  the  benefit 
of  creditors;  and  the  only  objection  to  it  is,  that  it  was 
not  done  at  one  time.  The  argument  is,  that  the  assign- 
ment to  the  plaintiff  was  but  of  part  of  the  estate,  and 
therefore  not  a  case  in  which  the  United  States  had  a 
preference.  But  the  law  is  not  to  be  evaded  by  an  artifice 
of  this  kind.  It  was  intended  to  secure  the  debt  of  the 
United  States  in  all  cases,  where  the  debtor  was  insolvent, 
and  made  a  voluntary  assignment  of  all  his  property. 
iNTowwhat  is  the  difference  between  the  assignment  of  the 
whole  to  one  person  by  one  deed,  and  to  several  persons 
by  several  deeds  ?  In  both  cases  the  whole  is  assigned." 
In  the  same  case,  Yeates,  J.,  said :  "I  go  farther,  and 
adopt  the  language  of  one  of  the  defendant's  counsel,  that 
no  assignment  can  with  legal  propriety  be  deemed  partial, 
when  in  the  very  instant  of  execution  a  general  assign- 
ment is  contemplated  and  intended,  and  that  intention  is 
shortly  afterwards  consummated.  If  such  finesse  could 
])e  practiced  with  success,  nothing  would  be  more  easy 
than  thus  to  elude  the  provisions  of  the  act,  and  defeat 
the  manifest  intention  of  the  legislature.  I  therefore 
consider  these  two  assignments  as  parts  of  a  premeditated 
plan,  and  view  them  as  one  entire  transaction,  so  far  as 
they  respect  the  insolvency  of  Ilhoads  &  Petit,  and  the 
preference  of  the  Unitetl  States  founded  thereon.  United 
together^  they  operate  as  a  general  divestment  of  their  whole 
'property,  and  were  intended  to  produce  that  effect."  The 
remaining  judge  of  the  Pennsylvania  court  assented  to 
the  principle  of  law  asserted  in  the  extracts  above  quoted, 
but  differed  from  his  brothers  as  to  its  applicability  to  the 
case. 

The  same  decision  was  made  in  the  supreme  court  of 
Louisiana,  in  the  case  of  the  United  States  v.  Bank  of 
the  United  States,  8  Robinson,  262,  415.  Burrill,  in  his 
work  on  Assignments,  (page  90,)  in  commenting  upon  the 
case  last  cited,  says :  "The  rule  governing  these  cases  was 
laid  down  by  the  counsel  for  the  plaintiffs  in  the  following 
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terms,  whicli  seem  to  have  met  the  approval  of  the  court ; 
that  no  matter  how  many  instruments  are  employed  to 
effect  the  same  result,  they  all  partake  of  the  same  char- 
acter, and  all  should  be  considered  as  parts  of  the  same 
whole.  If  the  same  causes  which  led  to  the  execution  of 
one  of  the  instruments,  partial  when  considered!  alone, 
continue  to  operate  until  every  particle  of  the  debtor's 
property  is  divested,  the  first  instrument  is  to  be  coupled 
with  those  that  follow,  and  the  whole  should  be  construed 
together."— See,  also.  Perry  v.  Holden,  22  Pick.  269 ; 
United  States  v.  Clark,  1  Paine,  629-640. 

The  bill  alleges,  that  the  former  deed  was  made  for  the 
purpose  of  avoiding  the  provisions  of  the  Code  in  reference 
to  general  assignments,  and  to  defeat  the  power  of  the 
law,  and  to  prefer  the  beneficiary  as  a  creditor  in  violation 
of  the  said  law ;  and  it  also  alleges,  in  effect,  that  the 
making  of  the  second  deed  was  agreed  upon  when  the 
first  was  executed.  Two  witnesses.  Holt  and  Chambers 
themselves,  prove  that  Holt  &  Chambers  intended,  and 
had  determined,  to  make  the  general  assignment  when 
the  first  was  executed,  and  so  informed  the  trustee  at  the 
time.  It  also  appears  that  Holt  &  Chambers  were  at  the 
time  insolvent,  and  that  the  same  trustee  is  appointed  in 
both  deeds.  The  question  suggests  itself,  why  was  not 
the  general  assignment  made  at  the  time  when  the  first 
deed  was  executed  ?  Why  was  the  general  assignment, 
already  determined  upon  postponed  for  a  few  days  ? 
The  only  one  answer  to  these  questions  is,  that  in  a 
general  assignment  no  preference  could  be  given,  and  it 
was  desired  to  give  such  a  preference.  The  pleadings 
and  the  evidence  both  show  that  the  first  deed  was  made 
in  contemplation  of,  and  with  the  intention  to  execute 
the  second,  and  the  second  was  accordingly  executed  in 
a  few  days ;  and  upon  the  principles  and  authorities  laid 
down,  the  preferences  must  be  annulled,  and  the  bene- 
ficiary in  the  first  deed  must  be  left  to  take  his  chance 
with  the  other  creditors. 

It  is  contended,  that  the  beneficiary  in  the  first  deed 
cannot  be  affected  by  the  illegal  intent  of  the  grantors, 
unless  he  participated  in  it.     This  ground  is  not  available 
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to  the  beneficiary,  unless  he  cotild  he  regarded  a  purchaser 
for  a  vakiable  consideration  ;  and  we  cannot  so  regard 
him,  because  the  deed  is  made  to  secure  a  pre-existing 
debt,  and  to  indemnify  him  against  a  pre-existing  surety- 
ship.— Boyd  V.  Beck,  at  the  present  term ;  Stiles  &  Co.  v. 
Lightfoot,  26  Ala.  443 ;  Andrews  &  Bro.  v.  McCoy,  8  Ala, 
920  ;  Bank  of  Mobile  v.  Hall,  6  Ala.  645 ;  4  Paige,  215  ; 
10  Paige,  170  ;  1  Dev.  Ch.  103  ;  4  Scam.  387  ;  Rowen  v. 
Adams,  1  Sm.  &  Marsh.  Ch.  R.  (Miss.)  45.  The  prefer- 
ence given  is  assailed,  not  upon  the  ground  that  the  deed 
is  made  to  defraud  creditors,  but  it  is  a  violation  of  the 
law  and  therefore  void.  Such  a  preference  certainly  could 
not  be  maintained  in  favor  of  one  not  a  purchaser  for 
value  ;  whether  it  could  in  favor  of  such  a  purchaser  is  a 
question  outside  of  this  case,  and  we  do  not  decide  it. 
Manning  v.  Manning,  8  Ala.  38  ;  Ivey  v.  Nicks,  14  Ala. 
564.  It  is  true  this  court  has  decided,  that  the  fraudulent 
intent  of  the  grantor  alone  in  a  deed  of  trust  cannot  affect 
the  rights  of  beneficiaries  who  did  not  participate  in  that 
intent ;  and  this  decision  has  been  made  in  reference  to 
deeds  securing  precedent  debts. — Governor  v.  Campbell, 
17  Ala.  571.  But,  in  the  case  last  cited,  Chief-Justice 
•Dargan  expressed  very  decidedly  his  disapprobation  of 
affording  any  other  protection  to  the  beneficiary  of  a 
fraudulent  deed,  than  that  which  belongs  to  the  condition 
of  an  innocent  purchaser,  but  regarded  the  question  as 
settled  by  previous  adjudications.  While  we  are  content, 
with  the  learned  judge  who  delivered  that  opinion,  to 
abide  by  the  previous  decisions  of  this  court  in  reference 
to  the  question  of  fraud,  we  are  not  willing  by  analogy  to 
carry  the  doctrine  of  those  cases  to  other  contracts,  which 
arein  violation  of  the  law;  and  it  never  has  been  carried  to 
such  an  extent,  in.  this  State  or  elsewhere.  The  distinction 
of  purchaser  for  and  without  valuable  consideration,  and 
with  and  without  notice,  is  founded  upon  principles  of 
justice,  and  has  the  sanction  of  ancient  and  modern  law; 
and  to  depart  from  it  would  involve  the  law  in  inextricable 
confusion. 

The   exhausting  the  remedy  at  law  was   not   necessary 
to  enable  the  complainants  to  file   the   bill  in  this  case. 
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The  creditors  were  by  the  general  assignment"  invested 
with  a  lien,  and  li&d  therefore  a  right  to  tile  this  bill  for 
the  purpose  of  removing  an  obstacle  in  the  way  of  the 
execution  of  the  trust  for  their  benefit. — Pharis  v.  Leach- 
man,  20  Ala.  662 ;  Watts  v.  Gayle  &  Bower,  ih.  823 ; 
P.  &  M.  Bank  v.  Walker,  7  Ala.  926  :  Dargan  v.  Waring,  - 
11  Ala.  988. 

The  decree  of  the  court  below  is  affirmed. 

RICE,  C.  J.— The  right  of  a  debtor  to  give  a  preference 
to  one  or  more  of  his  creditors  over  others,  existed  under 
the  common  law.  The  Code  has  not  destroyed  that  right, 
when  it  is  exercised  honestly  by  the  execution  of  a  mori-^^ 
gage  or  deed  of  trust,  which  is  not  made  in  trust  for  the  use 
of  the  person  making  it,  and  which  does  not  require  any 
creditor  to  make  any  release,  or  to  do  any  other  act  im- 
pairing his  existing  rights,  before  participating  in,  or 
receiving  the  securities  therein  provided  for  him, — Code, 
§§  1287  to  1292,  1550,  1555. 

When  a  debtor  makes  a  general  assignment,  and  by  such 
an  instrument  gives  a  preference  or  priority  of  payment  to 
one  or  more  creditors  over  his  other  creditors,  the  Code 
does  not  pronounce  the  instrument  fraudulent,  or  void ;  but 
annihilates  the  preferences  given  by  it,  and  declares  that 
the  instrument  "shall  be  and  enure  to  the  benefit  of  all 
the  creditors  of  the  grantor  equally." — Code,  §  1556. 

The  instruments  known  as  mortgages,  deeds  of  trust,  and 
general  assignments,  are  all  mentioned  in  the  Code,  and 
evidently  as  distinct  and  difterent  instruments. — See  the 
sections  of  the  Code  above  cited.  The  Code  treats  pref- 
erences, when  contained  in  an  instrument  known  as  a 
general  assignment,  as  inoperative  under  all  circumstances, 
and  as  in  efi:ect  expunged  from  the  instrument ;  but  it 
does  not  so  treat  preferences  when  found  in  any  other 
kind  of  instrument,  or  when  given  in  any  other  mode.  I 
am  not  willing  to  go  further,  in  impairing  the  common- 
law  right  of  preference,  than  the  legislature  has  gone. 

The  preference  given  to  Alexander  Chambers,  which  is 
assailed  by  the  complainants  in  this  case,  was  given  by 
an  instrument  executed  on  the  9th  May,  1854,  and  which 
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is  evidetitly  not  a  general  assignment,  but  a  deed  of  trust." 
But  my  brothers  hold,  that  the  preference  is  rendered 
inoperative,  merely  by  the  intent  which  existed  on  the  part 
of  the  debtors,  at  the  time  they  executed  the  deed  of  ,■ 
trust,  to  make  at  a  future  time  a  general  assignment,  and 
by  the  actual  making  of  a  general  assignment  eight  days- 
after  the  execution  of  the  deed  of  trust.  I  cannot  agree 
to  that. 

The  intent  to  make  the  general  assignment  was  not 
an  unlawful  intent,  nor  an  intent  to  do  an  unlawful  act; 
for  the  debtors  had  the  right  to  make  a  general  assign- 
ment. The  case  then  stands  thus;  the  debtors  have 
exercised  their  lawful  right  of  preferring  a  creditor,  by 
deed  of  trust ;  at  the  time  they  exercised  that  lawful 
right,  they  had  the  intent  to  exercise,  on  some  future  day, 
another  lawful  right,  (to-wit,  to  make  a  general  assign- 
ment,) and  eight  days  afterwards  they  did  exercise  that 
lawful  right ;  and  the  legal  result,  as  announced  by  my 
brothers,  is,  that  the  first  exercise  of  their  lawful  right  is 
vitiated  by  the  lawful  intent  to  exercise  another  lawful 
right,  and  the  actual  exercise  of  that  lawful  right  eight 
days  afterwards ! ! 

I  cannot  believe  the  law  to  be  so  inconsistent  with  itself. 
I  am  unable  to  perceive  how  the  exercise  of  two  lawful 
rights,  accompanied  by  no  unlawful  intent,  can  l>e  con-, 
sidered  an  evasion  of  the  law ;  or  how  the  intent  which 
may  exist  at  the  exercise  of  one  lawful  right,  afterwards 
to  exercise  another  lawful  right,  can  be  regarded  as  an 
intent  to  evade  the  law.  The  intent  to  evade  the  law  is  • 
an  unlawful  intent,  and,  if  it  aiFects  at  all  the  instrument 
which  it  accompanies,  it  does  not  simply  destroy  the 
preference  therein  declared,  but  destroys  the  instrument 
in  toto.  The  intent  of  the  debtors  to  make  a  general 
assignment  is,  in  no  just  sense,  an  unlawful  intent.  The 
making  of  a  general  assignment  is  an  act  legal  in  itself, 
and  violative  of  no  right  of  a  creditor  without  alien,  unless 
it  be  made  with  an  intent  to  delay,  hinder,  or  defraud,  or 
contains  some  provision  other  than  for  preferences  con- 
trary to  law.  The  making  of  a  deed  of  trust,  giving  a 
preference  to  a  creditor,  is  also  an  act  legal  in  itself,  and 
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violative  of  no  right  of  a  creditor  without  a  liefn,  unless  it 
be  made  with  an  intent  to  delay,  hinder,  or  defraud,  or 
contains  some  provision  contrary  to  law.  And  anact 
legal  in  itself,  and  which  violates  no  right,  cannot  be 
defeated,  in  whole  or  in  part,  by  an  intent  afterwards  to 
do  another  act  legal  in  itself — Chatfield  v.  Wilson,  in  the 
supreme  court  of  Vermont,  reported  in  the  July  Number, 
1857,  of  the  American  Law  Register,  page  528. 

It  seems  to  be  conceded  by  my  brothers,  that  the  two 
instruments  could  not  be  considered  as  one,  for  any  pur- 
pose, but  for  the  intent,  at  the  time  of  the  execution  of  the 
first,  to  execute  the  second.  That  intent  does  not  appear 
in  either  instrument  The  instruments  are  eight  days 
apart,  and  neither  refers  to  the  other.  The  mere  intent, 
at  the  making  of  the  first,  to  make  the  second,  (that  intent 
being  undisclosed  in  either,)  cannot  make  the  second 
instrument  part  of  the  first.  They  are  sepai'ate  and  dis- 
tinct, in  fact,  and  in  law.  As  to  the  first  instrument,  the 
deed  of  trust,  there  is  nothing  unlawful  in  the  object, 
nothing  unlawful  in  the  means,  nothing  unlawful  in  the 
effect.  I  cannot,  therefore,  perceive  on  what  the  asserted 
invalidity  of  the  preference  given  by  it  can  rest,  without 
laying  it  down  broadly  that  several  circumstances,  each 
perfectly  lawful,  make  up  an  unlawful  act ! 

The  authorities  relied  on  by  my  brothers  are  not  appli- 
cable to  this  case,  because  they  are  founded  on  statutes 
materially  difterent  "from  our  Code.  ' 

One  of  the  modes  of  preferring  a  creditor,  recognized 
by  the  common  law,  and  not  destroyed  by  the  Code,  was 
by  a  confession  of  judgment  by  the  debtor,  in  favor  of  the 
creditor.  Suppose  now  that  a  debtor  adopts  that  mode, 
and  that,  at  the  time  he  confesses  the  judgment,  he  has 
the  intent  to  make  a  general  assignment  after  execution 
has  issued  to  the  sheriff  and  a  lien  thereby  acquired  by 
the  creditor ;  suppose,  further,  that  after  the  lien  has  thus 
been  acquired,  the  debtor  does  make  the  general  assign- 
ment which  he  intended  to  make  :  in  such  a  case,  could 
any  court  hold,  that  the  confessed  judgment  and  execu- 
tion thereon  constituted  part  of  the  general  assignment, 
or  that  the  intent  to   make   the  general  assignment  de- 
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stroyed  the  preference  and  lien  created  by  the  confessed 
judgment  and  execution  thereon  ?  It  seems  to  me  that  a 
court  might  as  well  hold  that,  as  to  hold  that  the  deed  of 
trust  in  this  case  was  part  of  the  general  assignment  exe- 
cuted eight  days  after  the  deed  of  trust  was  executed,  or 
that  the  preference  given  by  the  deed  of  trust  was  destoyed 
by  the  subsequent  general  assignment. 

There  is  no  provision  in  the  Code,  or  in  any  part  of  our 
law,  which  says,  either  in  words  or  effect,  that  a  preference 
given  to  a  creditor,  by  a  deed  of  trust  executed  by  a 
debtor  on  one  day.  shall  be  inoperative,  if  the  debtor,  at 
the  time  of  the  execution,  has  the  intent  to  make  a  general 
assignment  on  some  subsequent  day,  and  does  on  a  sub- 
sequent day  make  such  general  assignment.  And  as 
there  is  no  such  provision  in  our  law,  I  must  dissent  from 
the  conclusion  attained  by  my  brothers. 


McCLURE  vs.  LAY. 

[action  fob  purchase-m<»«"ey  of  horse.] 

1.  Jurisdiction  of  circuit  court  as  to  amount. — In  a  civil  action,  commenced  in  the 
circuit  court,  and  founded  on  a  moneyed  demand,  if  the  plaintiff  recovers 
Offly  fifty  dollars  or  less,  and  the  amount  of  his  recovery  is  not  reduced  by  a 
set-off  successfully  made,  the  court  should  dismiss  the  suit  on  motion, 
(Code,  §  2365,)  unless  the  statutory  affidavit  is  made. 

2,  Judgment  reversed  and  renderal. — Where  the  circuit  court  erroneously  renders 
judgment  for  an  amount  less  than  its  constitutional  jurisdiction,  the  appel- 
late court,  in  reversing  such  judgment,  will  itself  render  the  judgment 
■which  the  circuit  court  ought  to  have  rendered. 

Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  C.  "W.  Rapiek. 

This  action  was  commenced  in  April,  1855,  and  was 
brought  to  recover  $80,  the  alleged  price  of  a  horse  sold 
by  plaintiff  to  defendant.    It  was  proved,   on  the  trial, 
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that  the  defendant  gave  a  note  on  one  Richardson,  for 
about  $80,  and  a  watch,  for  the  horse ;  that  the  said  note 
was  valueless  at  the  time,  Richardson  being  utterly  insolv- 
ent, and  was  endorsed  by  the  defendant  without  recourse ; 
and  there  was  evidence  tending  to  show  that  the  defend- 
ant practiced  a  fraud  on  the  plaintiff,  in  inducing  him  to 
take  the  note.  The  note  was  tendered  back  to  the  de- 
fendant, but  there  was  no  proof  that  the  watch  had  ever 
been  tendered  back.  The  value  of  the  horse  was  variously 
estimated  by  the  different  witnesses  at  from  $75  to  $100, 
and  the  watch  at  from  $10  to  $30.  The  jury  returned  a 
verdict  for  plaintiff,  for  $50 ;  and  the  court  thereupon 
rendered  judgment  for  him  for  that  amount.  On  a  sub- 
sequent day  of  the  t^rm,  the  defendant  moved  the  court 
to  set  aside  this  judgment,  and  to  dismiss  the  suit,  "on 
the  ground  that  the  recovery  was  for  only  $50,  and  there 
had  been  no  set-off  reducing  the  demand,  and  no  affidavit 
made  that  a  greater  amount  was  due,  and  that  the 
plaintiff  was  prevented  from  recovering  the  true  amount 
by  failure  of  proof,  the  interposition  ol  the  statute  of  limi- 
tions,  or  other  sufficient  cause."  It  appeared,  as  the  bill 
of  exceptions  states,  that  no  such  affidavit  had  been  made  ; 
but  the  court  nevertheless  overruled  the  motion,  and  the 
defendant  excepted. 

Jas.  D.  Webb,  and  R.  F.  Ixge,  for  appellant. 

STONE,  J. — This  suit  was  commenced  since  the  Code 
went  into  operation,  and  is  governed  by  its  provisions. 
There  is  a  substantial  difference  between  the  act  of  1807, 
(Clay's  Digest,  325,  §  75,)  and  section  2365  of  the  Code. 
Under  the  former  statute,  this  cour  truled,  in  Cummings 
V.  Edmundson,  that  ^'the  question  whether  a  plaintiff,  in 
instituting  suit  in  the  circuit  court  for  a  larger  sum  than 
fifty  dollars,  and  recovering  less  than  that  sum,  has  designed 
to  evade  the  latter  part  of  the  act  of  1807,  is  one  of  dis- 
cretion in  the  court  trying  the  cause,  and  which  cannot 
be  reviewed  in  this  court." — 5  Port.  145.  Our  subsequent 
decisions  on  that  statute  have  uniformly  and  rightly  held 
the  same  language. — See  them  collected  on  the  brief  of 
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counsel.  The  Code  is  imperative  in  its  terms. — §  2365.' 
Its  language  is,  "If  suit  be  brought,  on  any  moneyed  de- 
mand, for  a  less  amount  than  that  of  which  the  court  has 
jurisdiction,  the  suit  must  be  dismissed;  or,  if  suit  be 
brought  for  such  amount,  and  a  less  sum  be  recovered, 
unless  the  amount  is  reduced  below  that  of  which  the 
court  has  jurisdiction  by  a  set-off  successfully  made  by 
the  defendant,  the  judgment  must  be  set  aside,  and  the 
suit  dismissed,  unless  he,  or  some  one  for  him,  make  affi- 
davit," &c. 

The  constitution  confers  on  the  circuit  courts  original 
jurisdiction,  "in  civil  cases,  only  w^hen  the  matter  or  sum 
in  controversy  exceeds  fifty  dollars." — Art.  V,  §  6  ;  Code, 
§  628.  The  verdict  in  this  case  was  for  precisely  fifty 
dollars, — a  less  sum  than  that  of  which  the  circuit  court 
has  original  jurisdiction;  and  the  record  informs  us  that 
the  recovery  was  not  "reduced  below  that  of  which  the 
^  court  has  jurisdiction,  by  a  set-oft'  successfully  made." 
The  record  also  informs  us  that  neither  the  plaintiff"  nor 
any  one  for  him  made  the  affidavit  required  by  law.  The 
suit  in  this  case  being  on  a  "moneyed  demand,"  the 
circuit  court  should  have  set  aside  the  judgment,  and 
dismissed  the  suit,  on  the  defendant's  motion. 

We  need  not,  and  do  not,  now  decide  what  would  be 
our  conclusion,  if  the  record  failed  to  inform  us  that  the 
statutory  affidavit  had  not  been  made.  That  question 
will  be  considered  when  it  arises. 

The  error  above  pointed  out  renders  it  unnecessary  that 
we  should  decide  any  other  question  raised  by  the  record. 

The  judgment  of  the  circuit  court  is  reversed,  and  a 
judgment  here  rendered,  setting  aside  the  judgment  of 
the  circuit  court,  and  dismissing  the  suit.  Let  the  appel- 
lee pay  the  costs  of  this  courtj  and  of  the  court  below. 
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'   ■'        WILLIAMS  vs.  HARTSHORK 

[REAL  ACTION  CXDER  CODE  IX  NATURE  OF  EJECTMENT.] 

1.  What  tide  will  support  action. — To  enable  a  plaintiff  to  recover  in  a  real  action 
under  the  Code,  in  the  nature  of  an  action  of  ejectment,  he  must  have,  at 
the  commencement  of  the  Buit,  a  legal  title  and  the  right  of  possession. 
4^.  When  general  charge  on  evidence  is  erroneous. — Where  the  question  of  fraud 
vel  non  is  directly  involved  in  the  issue,  and  the  evidence  upon  the  point  is 
conflicting,  it  is  error  in  the  court  to  instruct  the  jury,  that  if  they  believe 
the  evidence  they  must  find  for  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  Samuel  H.  Hartshorn 
against  Geo.  W.  "Williams,  to  recover  a  town  lot  in 
Eufaula,  together  with  damages  for  its  detention ;  and 
was  commenced  on  the  12th  June,  1855.  The  plaintift* 
claimed  the  premises  under  a  mortgage  executed  to  him 
by  one  James  M.  Hamilton,  on  the  5th  March,  1855,  the 
law-day  of  which  was  the  1st  January,  1856,  and  which 
was  attacked  for  fraud  by  the  defendant,  who,  as  sheriff 
of  the  county,  levied  an  attachment  on  the  premises 
against  the  firm  of  J.  M.  Hamilton  &  Co.,  of  which  firm 
said  James  M.  Hamilton  was  a  partner.  All  the  evidence 
in  the  cause  is  set  out  in  the  bill  of  exceptions,  but  the 
opinion  of  the  court  renders  it  unnecessary  to  state  it. 
The  court  charged  the  jury,  "that,  if  they  believed  the 
evidence,  they  must  find  for  the  plaintiff;"  to  which 
charge  an  exception  was  reserved,  and  it  is  now  assigned 
as  error. 

Jas.  L.  Pugh,  for  the  appellant. 
L.  L.  Cato,  contra. 

RICE,  C.  J.— This  action  is,  under  section  2209  of  the 
Code,  a  substitute  for  the  action  of  ejectment,  and  must 
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be  governed  by  the  law  in  relation  to  that  action,  except 
so  far  as  the  same  is  changed  by  the  Code.  The  plaintiif 
cannot  recover,  unless,  at  the  commencement  of  the  action,  he 
had  a  legal  right,  as  distinguished  from  an  equitable  right, 
and  the  right  of  2^ossession. — 1  Chitty's  PI.  187,  191. 
Whether  he  had  such  legal  right  and  right  of  possession, 
we  shall  decline  to  decide,  for  the  following  reasons : 
The  bill  of  exceptions  does  not  set  forth  a  copy  of  the 
instrument  or  instruments  on  which  he  claims  a  recovery, 
but  gives  a  description  which  may  ba  inaccurate.  The 
judgment  must  be  reversed,  and  the  cause  remanded,  for 
an  error  hereinafter  noticed ;  and  on  another  trial,  the 
parties  will  have  the  opportunity  to  put  on  record  copies 
of  the  instruments,  and  thus  enable  the  revising  court  to 
act  understandingly  in  construing  those  instruments. 
For  the  same  reasons,  we  decline  to  decide  all  other 
questions  arising  out  of  those  instruments,  except  the  one 
which  we  hereinafter  expressly  decide.  As  to  the  nature 
of  the  plaintiff's  right,  and  as  to  his  right  of  possession, 
if  he  claims  only  as  a  mortgagee,  and  has  sued  before  the 
law-day  of  the  mortgage,  we  refer  the  parties  to  Desha  v. 
Scales,  6  Ala.  356. 

The  court  charged  the  jury,  in  substance,  that  if  they 
believed  the  evidence  set  forth  in  the  bill  of  exceptions, 
they  must  find  for  the  plaintiff.  The  question,  whether 
the  instruments  under  which  the  plaintiff  claims  a  recovery 
were  fraudulent  as  to  the  creditors  of  J.  M.  Hamilton  or 
of  J.  M.  Hamilton  &  Co.,  was  material,  and  directly 
involved ;  an,d  upon  that  question,  the  evidence  was  con- 
flicting. The  rule  is,  that  where  there  is  any  conflict  in  the 
evidence,  on  any  material  question  of  fact  in  the  case,  it 
is  error  in  the  court  to  charge  the  jury  that,  if  they  believe 
all  the  evidence,  they  must  flnd  for  one  of  the  parties. 
Lawler  v.  ISTorris,  28  Ala.  675. 

"We  do  not  wish  to  be  understood  as  intimating  that 
the  charge  of  the  court  below  is  not  erroneous  in  other 
respects.  All  we  decide  is,  that  the  charge  is  certainly 
erroneous  in  denying  to  the  jury  the  right  to  pass  upon 
the  question  of  fraud,  and  the  conflicting  evidence  in  rela- 
tion   to    that    question.      Whether  the    charge   is   not 
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erroneous  in  other  respects,   we   leave   open  for  future 

consideration,  if  the  case  should  come  back  to  this  court. 
For  the  error  of  the   charge   in  the  particular  above 

pointed  out,  the  judgment  is  reversed,   and  the   cause 
remanded. 


YOUIs^G  vs.  DAVIS. 

[troa'er  against  sheriff  for  conversion  of  bales  of  cotton.] 

1.  Plea  of  Justification  by  sheriff. — Where  a  sheriflF  jastifies,  in  trover  for  the 
conversion  of  certain  bales  of  cotton,  under  an  attachment  and  order  of  sale 
therein  issued,  an  averment  in  these  words,  "of  which  proceedings  under 
said  order  of  sale  said  defendant  made  due  return  to  said  court,  according 
to  the  mandate  thereof,"  is  not  a  suflBcient  allegation  of  the  return  of  the 
attachment  or  order  of  sale. 

2.  Authority  of  Justice  to  order  sale  of  perishable  property  in  attachment  case. — A 
justice  of  the  peace,  who  has  issued  an  attachment  returnable  to  a  court  in 
his  county,  which  has  been  levied  by  the  sheriff  of  another  county  on 
perishable  property,  has  authority  (Clay's  Digest,  56,  §  8)  to  make  an  order 
for  the  sale  of  such  property. 

3.  Proviso  to  statute  of  limitations  as  to  commencement  of  new  action. — The  provision 
in  the  statute  of  limitations,  respecting  the  commencement  of  a  new  action, 
(Session  Acts  1849-50,  p.  79,)  does  not  require  that  the  same  form  of  actioa 
should  be  adopted,  provided  the  cause  of  action  be  the  same. 

4.  Erroneous  overruling  of  demurrer  to  plea. — The  overruling  of  a  demurrer  to  a 
bad  plea  is  au  error  for  which  the  judgment  will  be  reversed,  at  the 
plaintiff 's  instance,  although  the  complaint  also  is  demurrable. 

Appeal  from  the  Circuit  Court  of  Pickens. 
The  record  does  not  show  the  name  of  the  presiding 
judge. 

This  action  was  brought  by  Joshua  W.  Young  against 
William  H.  Davis,  to  recover  damages  for  the  defendant's 
conversion  of  thirty-six  bales  of  cotton.  The  defendant 
pleaded  four  pleas,  the  second  of  which  was  the  statute  of 
limitations  of  six  years,  and  the  fourth  was  as  follows  : 
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"4.  Actio  non,  because  he  says  that,  on  the  30th  day  of 
]!!?"ovember,  1844,  one  Jesse  Garrett  sued  out  from  the 
office  of  one  C.  S.  Williams,  then  a  duly  commissioned 
and  acting  justice  of  the  peace  of  Tuskaloosa  county  in 
this  State,  a  writ  of  attachment  against  one  Adelaide 
Kidd,  directed  to  any  sheriif  of  the  State  of  Alabama,  and 
returnable  to  the  county  court  of  Tuskaloosa  county,  to 
be  held  on  the  —  Monday  in  December  then  next;  which 
writ  of  attachment  was  delivered  into  the  hands  of  said 
defendant,  who  was  then  sheriif  of  Pickens  county  in  said 
State,  on  the  2d  day  of  December,  1844,  to  be  levied  and 
executed  according  to  law.  And  defendant  further  says, 
that  on  the  3d  day  of  December,  1844,  he,  as  such  sheriif, 
and  within  said  county,  levied  said  attachment  upon  said 
cotton  in  plaintiif 's  declaration  mentioned,  the  same  then 
being  in  said  county  of  Pickens,  as  the  property  of  said 
Adelaide  Kidd,  and  then  and  there  took  the  same  into 
his  possession,  as  such  sheriff,  by  virtue  of  said  levy,  the 
said  cotton  being  then  and  there  liable  to  be  so  levied  on. 
And  said  defendant  further  says,  that  on  the  16th  day  of 
said  December,  said  C.  S.  Williams,  being  still  a  justice 
of  the  peace  as  aforesaid,  issuing  an  order  in  due  form  of 
law,  reciting  th<3rein  that  it  having  been  certified  to  him, 
on  oath,  that  said  cotton,  so  attached  and  levied  upon  as 
the  property  of  said  Adelaide  Kidd,  was  likely  to  waste 
or  be  destroyed  by  keeping,  and  that  he,  the  said  justice, 
had  therefore  ordered  the  same  to  be  sold,  and  command- 
ing the  sheriif  of  said  Pickens  county  to  sell  the  same  at 
public  vendue,  after  having  first  advertised  the  sale  at 
the  court  house  and  two  other  public  places  in  his  county, 
at  least  fifteen  days  previously,  if  the  same  should  not  be 
replevied  according  to  law,  and  to  return  the  proceedings 
to  said  county  court  of  Tuskaloosa ;  which  said  order  of 
sale,  on  the  day  and  year  last  aforesaid,  was  delivered 
into  the  hands  of  said  defendant,  then  sherifi"  of  said 
county  of  Pickens,  to  be  executed  according  to  the  com- 
mand thereof;  and  said  defendant  avers,  that  said  cotton 
not  having  beep  replevied,  and  still  remaining  in  his 
possession  under  the  levy  aforesaid,  he,  as  sheriif  aforesaid, 
in  pursuance  of  said  order  of  sale,  advertised  said  cotton 
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for  sale  at  public  vendue,  by  advertisements  posted  up 
fifteen  days  previously  to  the  sale  at  the  court  house  and 
two  other  public  places  in  said  Pickens  county,  and,  in 
pursuance  of  said  order  and  the  advertisements  made  in 
conformity  therewith,  sold  said  cotton  at  public  vendue, 
on  the  1st  day  of  February,  1845,  to  the  highest  bidder, 
for  the  price  of  four  cents  per  pound,  and  received  as  the 
proceeds  of  the  sale  the  sum  of  $591,04,  and  then  and 
there  delivered  ^said  cotton  to  the  purchaser ;  of  which 
proceedings  under  said  order  of  sale,  he,  the  said  defend- 
ant, made  due  return  to  said  county  couyt  of  Tuskaloosa 
county,  according  to  the  command  thereof.  And  said 
defendant  in  fact  says,  Jthat  the  sale  of  said  cotton  as 
aforesaid,  under  the  order  of  sale  aforesaid,  is  the  conver- 
sion complained  of  in  said  plaintiff's  declaration  ;  and 
that  he,  the  said  defendant,  is  not  otherwise  guilty  of  the 
conversion  of  said  cotton  ;  and  that  the  cotton  mentioned 
in  plaintiff's  declaration  is  the  same  cotton  taken  and 
sold  as  aforesaid,  and  not  other  or  different.  And  this 
said  defendant  is  ready  to  verity,"  &c. 

The  plaintiff  replied  to  the  second  plea,  that  on  the  12th 
March,  1845,  and  within  six  years  from  the  accrual  of  his 
said  cause  of  action,  he  sued  out  a  writ  in  trespass  li  et 
amnis  against  said  defendant,  founded  on  the  identical  cause 
of  action  now  here  prosecuted ;  that  at  the  fall  term,  1850, 
of  said  circuit  court,  he  recovered  a  judgment  against 
defendant  in  that  action,  which  was  carried  by  the  de- 
fendant, by  writ  of  error,  to  the  supreme  court,  where 
said  judgment  was  reversed ;  and  that  this  action  was 
commenced  within  twelve  months  after  said  reversal. 

To  the  fourth  plea  he  demurred,  on  the  following 
grounds :  1st,  "that  said  plea  is  insufficient,  in  failing  to 
present  a  sufficient  defense  to  this  action,  and  a  full  de- 
fense to  the  allegations  of  the  declaration ;"  2d,  "that 
said  plea  is  insufficient,  because  it  does  not  aver  that  said 
cotton  was  the  property  of  said  Adelaide  Kidd,  the  defend- 
ant in  attachment;"  3d,  "that  the  matters  and  averments 
of  said  plea  are  insufficient  to  bar  the  recovery  sought  in 
this  action." 
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'*The  defendant  demurred  to  the  replication  to  the 
second  plea.  The  court  overruled  the  plaintiff's  demurrer 
to  the  fourth  plea,  and  sustained  the  defendant's  demurrier 
to  the  replication  to  the  second  plea ;  and  these  rulings 
are  now  assigned  as  error. 

A.  B.  Clitherall,  for  the  appellant. — 1.  The  replica- 
tion to  the  second  plea  was  good. — Stillington  v.  Allison, 
2  Hawks,  347  ;  Givens  &  Co.  v.  Robbins,  Painter  &  Co., 
11  Ala.  156  ;  Roland  v.  Logan,  18  Ala.  314 ;  Angell  on 
Limitations,  §  324 ;  16  Pick.  383 ;  T  J.  J.  Mar.  3^2 ; 
4  Rich.  42. 

2.  The  fourth  plea  is  bad,  and  the  demun*er  to  it  ought 
to  have  been  sustained.  In  the  first  place,  the  plea  does 
not  allege  that  the  cotton  was  the  property  of  Adelaide 
Kidd,  but  only  that  it  was  liable  to  be  levied  on :  non 
constat  that  it  was  liable  to  be  sold.  Mrs.  Kidd's  interest 
before  the  law-day  could  be  levied  on,  and  sold  before  the 
law-day,  but  not  after.  In  the  next  place,  the  order  of 
sale,  being  issued  by  a  justice  of  the  peace,  was  a  nullity. 
Clay's  Digest,  56,  §  8.  The  plea  is  defective,  also,  because 
it  does  not  aver  the  return  of  the  attachment,  nor  show 
any  legal  excuse  for  the  failure  to  return  it. — Kirksey  v. 
Bubose,  19  Ala.  43  ;  McAden  v.  Gibson,  5  Ala.  343.  It 
should  have  averred,  also,  that  the  defendant  paid  over 
the  proceeds  of  sale. — ^Kirby  v.  Caldwell,  26  Miss.  107. 

3.  JSTo  objection  having  been  made  to  the  declaration 
in  the  court  below,  it  cannot  now  be  insisted,  in  order  to 
prevent  a  reversal,  that  the  demurrer  to  the  fourth  plea 
ought  to  have  been  visited  on  the  declaration. — Adams 
and  Wife  v.  Adams,  26  Ala.  272 ;  Clarke  v.  West,  5  Ala. 

.117;  7  Ala.  42  ;  28  Ala.  681 ;  2  Texas  R.  558-67. 

Turner  Reavis,  contra. — 1.  If  the  fourth  plea  be  good, 
or  the  replication  to  the  second  plea  bad,  the  judgment  will 
not  be  reversed,  since  the  appellant  refused  either  to  rej^ly 
to  or  take  issue  upon  the  fourth  plea,  and  to  answer 
further  to  the  second  "plea. — Puckett  v.  Pope,  3  Ala.  552 ; 
Firemen's  Ins.  Co.  v.  Cochran,  27  Ala.  228 ;  Jesse  v. 
Cater,  28  Ala.  475. 
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2.  The  fourth  plea  presents  a  good  bar  to  the  action. 
The  presumption  of  law  is,  that  if  the  cotton  was  liable 
to  levy  as  the  property  of  Adelaide  Kidd,  it  was  also  sub- 
ject to  be  sold  as  hers.  If  it  was  not,  the  plaintiff  should 
have  replied,  showing  that  the  leviable  interest  had  ceased 
to  exist. — Roland  v.  Logan,  18  Ala.  307 ;  Puckett  v. 
Pope,  S  Ala.  555.  It  is  wholly  immaterial,  in  this  point 
of  view,  whether  the  justice  was  authorized  to  make  the 
order  of  sale  or  not.  The  allegations  of  the  plea,  in  that 
respect,  may  be  rejected  as  mere  surplusage,  and  the  plea 
still  remain  good.  The  justice,  however,  was  authorized 
to  make  the  order  by  the  very  terms  of  the  statute. — 
Clay's  Digest,  56,  §  8.  The  order  of  sale,  therefore, 
protected  the  sheriff,  whether  the  cotton  was  subject  to 
sale  or  not. — 1  Chitty's  Pleadings,  m.  p.  182.  But  if  it 
did  not,  and  the  property  was  subject  to  sale,  what  is  it 
to  the  plaintiff,  who  is  not  the  defendant  in  attachment, 
whether  it  was  illegally  sold  or  not  ?  What  is  it  to  him 
whether  the  attachment  was  returned  or  not  ?  In  the 
cases  of  McAden  v.  Gibson  and  Kirksey  v.  Dubose,  cited 
for  appellant,  the  plaintiff  was  the  defendant  in  the  pro- 
cess. There  is  certainly  no  reason,  why  one  who  is  shown 
to  have  no  interest  in  the  attachment,  or  in  the  property 
on  which  it  was  levied,  can  complain  of  the  failure  to 
return  either  the  attachment  or  the  proceeds  of  sale. 
However  this  may  be,  the  plea  contains  a  sufficient  aver- 
ment of  the  return  of  the  proceedings  had  on  the  order 
of  sale ;  and  if  the  order  was  valid,  that  is  a  sufficient  de- 
fense, without  regard  to  the  levy  itself. 

3.  The  replication  to  the  second  plea  is  bad.  It  is  con- 
structed in  reference  to  the  act  of  1850,  (Session  Acts 
1849-50,  p.  79,)  which  impliedly  repeals  the  former  statute, 
and  only  authorizes  a  renewal  of  the  same  action. 

4.  But,  if  the  replication  be  good,  the  demurrer  to  it 
should  have  been  visited  on  the  declaration,  which  shows 
on  its  face  that  the  action  is  barred  by  the  statute  of  lim- 
itations.— Coles  V.  Kelsey,  2  Texas,  541,  and  cases  there 
cited ;  Nimmo  v.  Stewart,  21  Ala.  682. 

5.  The  demurrer  to  the  fourth  plea  did  not  assign  the 
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grounds  here  taken,  as  to  the  failure  to  return  the  attach- 
ment and  proceeds  of  sale.  These  objections,  therefore, 
must  be  considered  waived. 

WALKER,  J. — The  fourth  iDlea  does  not  deny  the 
plaintitTs  title.  It  avers  that,  at  the  time  and  place  when 
and  where  the  property  was  taken  into  possession,  it  was 
liable  to  be  levied  on  as  the  property  of  the  defendant  in 
attachment.  A  traverse  of  the  plaintift"8  right  of  action 
is  not  necessarily  involved  in  the  assertion  that  the  prop- 
erty was  liable  to  levy.  The  property  may  have  been 
liable  to  levy,  and  yet  the  plaintifi"s  title  may  have  been 
good,  except  as  to  creditors  and  purchasers  without  notice, 
asserting  a  fraud  in  a  conveyance  by  the  defendant  in 
attachment  to  the  plaintiff.  The  plea  is  therefore  not 
good,  unless  it  alleges  the  facts  which  constitute  a  Justifi- 
cation of  him  as  sheriff.  Under  our  decisions,  the  plea 
of  justification  under  mesne  process  is  not  made  out, 
even  against  another  person  than  the  defendant  in  attach- 
ment, unless  a  return  of  the  process  by  virtue  of  which  the 
act  was  done  is  averred. — Kirksey  v.  Dubose,  19  Ala,  43  ; 
McAden  v,  Gibson,  5  Ala.  343.  The  levy  was  made  by 
virtue  of  an  attachment,  and  the  sale  by  virtue  of  an  order 
of  sale  issued  by  a  justice  of  the  peace.  The  only  aver- 
ment of  any  return  by  the  defendant  is  in  the  following 
words :  "Of  which  proceedings  under  said  order  of  sale,  he, 
the  said  defendant,  made  due  return  to  said  countv  court 
of  Tuskaloosa  county,  according  to  the  mandate  thereof." 
This  is  not  an  allegation,  nor  equivalent  to  an  allegation 
of  the  return  of  the  attachment  or  order  of  sale.  Whether 
an  averment  of  the  return  of  the  attachment  was  necessary, 
it  is  not  required  that  we  should  decide,  because  it  does 
not  appear  that  either  the  attachment  or  order  of  sale  was 
returned.  For  the  reasons  which  we  have  stated  above, 
the  demurrer  ought  to  have  been  sustained  to  the  fourth 
plea. 

It  is  proper  that  we  should  go  on  and  consider  another 
objection  to  the  plea.  It  was  urged  by  the  appellant's 
counsel,  that  the  order  of  sale,  as  described  in  the  fourth 
plea,  was  void,  because  the  justice  ofthe  peace  who  issued 
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the  order  of  sale,  had  no  authority  to  do  it.  The  plea 
shows,  that  an  attachment  was  issued  by  a  justice  of  Tus- 
kaloosa  county;  that  it  was  placed  in  the  hands  of  the 
sheriff  of  Pickens  county,  and  by  him  levied ;  and  that 
after  the  levy,  the  same  justice  of  the  peace  who  issued 
the  attachment,  issued  the  order  of  sale,  upon  a  sworn 
representation  that  the  property  attached  was  likely  to 
waste  or  be  destroyed  by  keeping.  Upon  these  facts, 
alleged  in  the  plea,  the  question  arises,  can  a  justice  of 
the  peace  of  Tuskaloosa  county  issue  an  order  to  the 
sheriff  of  Pickens  county,  to  sell  property  levied  on  by 
him  by  virtue  of  an  attachment  issuedby  the  same  justice 
of  the  peace,  returnable  to  the  county  court  of  Tuskaloosa 
county  ?  The  act  confers  the  iCtfthority  to  issue  the  order 
of  sale  on  "any  judge  or  justice  of  the  peace." — Clay's 
Digest,  56,  §  8.  The  explicit  language  of  this  statute 
permits  no  escape  from  the  conclusion,  that  some  justice 
had  the  power  to  issue  the  order.  It  must  be  either  a 
justice  of  Tuskaloosa  county,  to  the  court  of  which  the 
order  is  required  to  be  returned,  or  of  Pickens  county, 
where  the  order  is  to  be  executed,  who  had  the  authority 
in  this  case.  The  authority  of  a  justice  to  issue  an  attach- 
ment is  strictly  analogous  to  the  authority  to  issue  an 
order  of  sale.  This  court  held,  in  Caldwell  v.  Meador, 
4  Ala.  755,  and  afterwards  in  two  other  cases,  that  the 
authority  to  issue  an  attachment  pertains  alone  to  the 
justice  of  the  county  in  which  the  attachment  is  returna- 
ble. Following  the  analogy  of  those  cases,  we  decide  that- 
the  order  of  sale,  described  in  the  fourth  plea,  was  properly 
issued  by  the  justice  of  the  county  of  Tuskaloosa,  to  the 
county  court  of  which  it  was  by  statute  returnable. — See 
Clay's  Digest,  56,  §  8 ;  Brooks  &  Lucas  v.  Godwin,  8  Ala. 
296 ;  Dew  v.  Bank  of  the  State,  9  Ala.  323. 

The  secorirl  plea  set  up  the  statute  of  limitations  of  six 
years ;  and  the  plaintiff  replied,  that  for  the  same  cause  of 
action,  he  sued  in  trespass  within  the  six  years,  and  re- 
covered judgment,  which  was  reversed  in  the  supreme 
court,  and  that  this  suit  was  brought  within  twelve 
months  afterwards.  It  is  contended  that  the  statute  per- 
mits the  renewal  within  twelve   months   after  reversal  of 
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the  action  only  in  the  same  form,  and  that  the  plaintiff 
could  sue  in  no  other  form  of  action  than  trespass,  that 
being  the  one  originally  adopted,  so  as  to  avoid  the  stat- 
ute. The  act  of  12th  February,  1850,  (Pamphlet  Acts  of 
1849-50,  p.  79,)  provides,  that  after  a  reversal  of  a  judg- 
ment recovered  in  one  suit,  if  the  plaintiff  "shall  renew 
the  said  suit"  within  one  year  from  the  reversal,  "the 
plea  of  the  statute  of  limitations  shall  not  be  available  in 
bar,  so  long  as  the  plaintiff's  right  to  a  recovery  is  asserted 
by  recommencing  such  suit."  We  understand  the  legisla- 
ture to  have  intended  by  this  statute  to  give  a  right, 
freed  from  the  bar  of  the  statute  of  limitations,  to  bring 
another  suit  for  the  same  cause  of  action,  and  not  to 
restrict  him  to  the  same  form  of  action.  The  legislature 
clearly  does  not  mean,  by  permitting  the  party  to  recom- 
mence the  same  suit,  to  confine  him  to  the  same  form  of 
action.  Such  a  construction  of  the  statute  would  exclude 
from  its  beneficial  operation  the  class  of  cases  where  the 
plaintifl^'s  judgment  had  been  reversed  on  account  of  a 
mistake  of  the  form  of  action,  while  there  is  no  other 
class  of  cases  to  which  it  can  be  more  appropriately  applied. 

The  defendant  below,  being  the  appellee  in  this  court, 
seeks  to  avoid  a  reversal  of  the  judgment  obtained  by  him, 
upon  the  ground  that  the  declaration  is  defective,  and 
that  the  demurrer  to  the  plea  ought  to  have  been  visited 
upon  the  declaration.  It  appears  from  the  record,  that 
no  such  question  was  raised  in  the  court  below,  and  the 
defendant  will  not  be  permitted  to  raise  it  for  the  first 
^  time  in  this  court.  The  practice  upon  this  point  is  settled 
upon  reasoning  altogether  satisfactory.- — ^Adams  and  "Wife 
V.  Adams,  26  Ala.  272  ;  Kent  v.  Long,  8  Ala.  44.  If  the 
objection  urged  against  the  declaration  be  a  good  one,  it 
may  be  avoided  by  amendment,  and  will  therefore  not 
probably  again  arise.  For  that  reason,  it  is  not  necessary 
for  us  to  pass  upon  it. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 
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HARRIS  vs.  MILLER. 

[bill  dj  equity  fob  keforjution  of  bill  op  sai^  into  mortgage,  and 
bedemption.] 

1.  Motion  to  suppress  deposition  for  irregularities  in  execution  of  commission. — A  motion 
to  suppress  a  deposition,  in  a  chancery  cause,  on  account  of  irregularities 
in  the  execution  of  the  commission,  should  be  made  at  the  earliest  conven- 
ient time  after  the  publication  of  testimony. 

2.  Failure  of  witness  to  answer  interrogatory. — The  failure  ot  a  witness  to  ma1:e  a 
substantial  answer  to  a  proper  interrogatory,  either  in  his  answer  to  that 
particular  interrogatory,  or  elsewhere  in  his  deposition,  is  good  ground  for 
suppressing  his  deposition. 

3.  Want  of  notice  of  taking  depositioHg^-yf  h&n  Si,  Aa^osiiion  has  been  suppressed, 
because  no  notice  of  the  time  and  place  of  the  execution  of  the  commission 
appears  to  have  been  given,  a  motion  to  reinstate  it,  predicated  on  a  notice 
which  does  net  comply  with  the  terms  of  the  order,  may  properly  be  over- 
ruled. 

4.  When  absolute  bill  of  sale  will  be  decreed  a  mortgage. — To  authorize  a  court  of 
equity  to  decree  that  a  bill  of  sale  for  a  slave,  absolute  on  its  face,  was 
intended  as  a  mortgage  or  conditional  sale,  the  proof  must  be  clear,  con- 
sistent, and  convincing  :  the  testimony  of  two  witnesses,  one  of  whom  was 
the  mother  of  the  complainant,  as  to  subsequent  admissions  by  the  defend- 
ant, is  not  sufficient  to  overcome  the  positive  denial  of  the  answer,  and 
the  presumption  arising  from  the  bill  of  sale  itself. 

Appeal  from  the  Chancery  Court  of  Talladega. 
Heard  before  the  Hon.  John  Foster. 

This  bill  was  filed  by  John  L.  Harris  against  John  D. 
Miller,  seeking  to  have  a  bill  of  sale  for  a  negro  girl, 
which  was  absolute  on  its  face,  declared  a  mortgage, 
and  for  redemption  under  it.  It  alleged  that,  at  the  time.- 
this  bill  of  sale  was  given,  on  the  10th  October,  1851, 
plaintiff  applied  to  defendant  for  a  loan  of  ^350,  and 
executed  the  bill  of  sale  to  secure  the  repayment  of  the 
money ;  that  it  was  expressly  understood  between  them,  _ 
at  the  time  of  the  transaction,  that  the  bill  of  sale  was 
intended  only  as  a  mere  security  for  the  repayment  of  the 
money  loaned,  and  that  plaintiff  should  be  allowed  to 
redeem  the  slave  on  making  such  repayment ;  that  plain- 
tiff has  since  tendered  back  the  money,  with  legal  interest. 
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and  demanded  the  slave,  but  defendant  refused  to  deliver ; 
and  tliat  tlie  slave,  at  the  time  of  the  transaction,  was 
worth  much  more  than  the  amount  so  borrowed. 

The  defendant  answered  the  bill,  denying  all  its  ma- 
terial allegations,  and  insisting  that  the  transaction  was 
an  absolute  sale,  unaccompanied  by  any  loan,  condition, 
or  parol  agreement  whatever. 

The  plaintiff  took  the  depositions  of  N"athan  and 
Jane  Harris,  who  were  his  father  and  mother ;  R.  R. 
Harris,  who  was  his  brotlier,  and  one  of  the  subscribing 
witnesses  to  the  bill  of  sale  ;  and  of  R.  M.  Swan,  Oliver 
Miller,  J.  G.  Crouch,  and  M.  A.  Burnett.  Mrs.  Harris 
testified  as  follows :  "When  defendant  came  for  the  negro 
girl  Mary,  he  told  me  that  she  should  come  back  into  the 
family,  in  the  course  of  eighteert  months  or  two  years,  if 
he  got  his  money  back ;  and  he  also  said,  that  he  had 
promised  the  doctor  and  John  the  same  thing, — meaning 
Dr.  I^Tathan  Harris  and  complainant."  Said  Swan  testified, 
that  he  was  the  commissioner  by  whom  the  first  deposi- 
tion of l^athan  Harris  was  taken;  that  defendant  and 
Mrs.  Jane  -Harris  were  present  at  the  taking  of  said 
deposition ;  "that  much  was  said  by  and  between  the 
said  parties,  respecting  conditions  in  the  contract,  outside 
of  the  bill  of  sale ;  that  the  most  Miller  said  was  in 
answer  to  what  Dr.  Nathan  Harris  would  say" ;  "that 
Dr.  Harris  contended  that  the  sale,  or  contract,  was  con- 
ditional, and  not  absolute  ;  that  Miller  did  not  directly 
admit  or  deny  this,  but  seemed  to  rely  on  his  bill  of  sale ; 
that  Dr.  Harris  would  refer  to  circumstances  to  show  that 
the  contract  was  conditional,  while  Miller  would  at  all 
times  refer  to  his  bill  of  sale,  and  say  that  it  was  absolute 
on  its  face  ;  that  one  circumstance  to  which  Dr.  Harris  re- 
ferred, as  showing  that  the  contract  was  conditional,  was 
the  fact  that  the  price  paid  was  less  than  her  value,  and 
Miller  agreed  that  the  price  was  somewhat  small"  ;  and 
that  he  does  not  recollect  particularly  all  the  conversation 
which  then  took  place  between  the  parties.  The  deposi- 
tion of  Dr.  !N^athan  Harris,  which  was  twice  taken,  was 
suppressed  by  the  chancellor ;  and,  since  his  action  is  here 
affirmed,  it  is  not  necessary  to  state  the  facts  to  which  the 
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witness  testified.  The  other  witnesses  testify  to  the  value 
of  the  slave,  and  the  tender  before  suit  brought. 

On  final  hearing,  on  bill,  answer,  and  proof,  the  chan- 
cellor held  that  the  complainant  had  failed  to  make  out 
his  case,  and  therefore  dismissed  his  bill. 

The  decree  dismissing  the  bill,  and  the  suppression 
of  the  two  depositions  of  Nathan  Ilarris,  are  the  matters 
now  assigned  as  error. 

D.  "W.  Baine,  and  M.  J.  Turnley,  for  appellant. 
James  B.  MARxm,  contra. 

STONE,  J. — In  chancery  causes,  we  are  at  a  loss  to 
conceive  how  a  motion  to  suppress  depositions,  for  irreg- 
ularity in  the  execution  of  the  commission,  can  be  advisedly 
made,  until  after  publication.  The  authorities  are  full  to 
the  point,  that  the  proper  time  for  such  motion  is,  after 
the  testimony  is  published,  and  before  the  cause  is  heard 
on  the  merits. — 2  Dan.  Ch.  Pr.  pp.  1140-1,  and  note  1 ; 
Gordon  v.  Gordon,  1  Stew.  171 ;  Gresley's  Eq.  Ev.  213, 
and  note.  ■ 

Depositions  should  not  be  suppressed  for  irregularity, 
on  motion  made  for  the  first  time  at  the  hearing  of  the 
cause.  The  reason  is  obvious ;  it  is  then,  generally,  too 
late  to  remedy  the  error. — Jordan  v.  Jordan,  17  Ala. 
466;  Beattie  v.  Abercrombie,  18  Ala.  9  ;  Oullum  v.  Smith, 
6  Ala.  625;  Spence  v.  Mitchell,  9  Ala.  744;  Colgin  v 
Redman,  20  Ala.  651 ;  McCreary  v.  Turk,  29  Ala.  244. 

Motions  of  this  character  should  be  made  at  the  eaiiiest 
convenient  time  after  publication  of  the  testimony.  We 
will  not  now  say  this  right  may  not  be  waived  in  various 
ways. — See  Malone  v.  Morris,  2  Moll.  324. 

It  is  said  to  be  a  fatal  objection  to  a  deposition,  if  all 
proper  interrogatories  be  not  substantially  answered ;  but 
the  answer  need  not  be  to  the  particular  interrogatory. 
It  is  sufficient  if  it  appear  in  any  part  of  the  deposition. 
Nelson  v.  United  States,  1  Pet.  C.  C.  235 ;  Bell  v.  David- 
son, 3  Wash.  C.  C.  328. 

Applying  these  rules  to  the  deposition  of  the  witness 
Nathan  Ilarris,  first  taken,  we  feel  bound  to  declare,  that 
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the  answer  to  the  7th  cross-iuterrogatoiy  is  evasive  and 
incomplete ;  and  said  deposition  was  rightly  suppressed. 

When  the  chancellor  suppressed  the  second  deposition 
of  Nathan  Harris,  the  file  contained  no  evidence  that 
notice  had  been  given  of  the  time  and  place  of  taking  the 
same,  pursuant  to  the  order  made  for  that  pui-pose.  That 
order  required  that  ten  days  notice  should  be  given.  A 
petition  was  subsequently  filed  by  complainant,  seeking 
to  reinstate  the  second  deposition,  and  exhibiting  a  notice,, 
issued  and  served  six  days  before  the  deposition  was  taken. 
The  chancellor  refused  to  reinstate  the  deposition.  With- 
out inquiring  whether  the  ruling  of  the  primary  court  in 
this  regard  is  revisable,  it  is  a  sufficient  answer  to  thia 
assignment  of  error,  that  the  notice  was  not  such  as  the 
order  required ;  and  the  chancellor,  meting  out  equal 
justice  between  the  parties,  was  not  bound  to  grant  the 
petition.  We  do  not  intend  by  this  to  disturb  the  rule, 
that  an  objection  to  evidence  on  one  specified  ground,  is 
a  waiver  of  all  others. — Garrett  v.  Garrett,  27  Ala.  687. 
This  case  rests  on  a  different  principle. 

That  a  bill  of  sale,  absolute  on  its  face,  may  be  estab- 
lished as  a  mortgage  or  conditional  sale,  is,  in  this  State, 
no  longer  open  to   controversy. — See   West  v.  Hendrix, 

28  Ala.    226,    and   authorities   cited;    Parish  v.    Gates, 

29  Ala.  254,  and  authorities  cited ;  Smith  v.  Pearson, 
24  Ala.  355  ;  Robinson  v.  Farrelly,  16  Ala.  472 ;  English 
V.  Lane,  1  Por.  328.  The  proof,  in  such  case,  must  be 
"clear,  consistent,  and  convincing." — West  v.  Hendrix, 
28  Ala.  226 ;  Brantley  v.  West,  27  Ala.  542 ;  Bryan  v. 
Cowart,  21  Ala.  92 ;  Freeman  v.  Baldwin,  13  Ala.  247 ; 
Chapman  v.  Hughes,  14  Ala.  218.  The  only  evidence  in 
the  record,  favorable  to  the  prayer  of  the  bill,  is  that  of 
Mrs.  Jane  Harris  and  the  witness  Swan.  '-'We  think  it 
too  uncertain  and  unsatisfactory  to  establish  a  trust,  in 
opposition  to  the  defendant's  answer,"  and  the  inferences 
arising  from  the  absolute  form  of  the  bill  of  sale. — 
Chapman  v.  Hughes,  supra. 

As  we  have  left  out  of  view  the  defendant's  testimony, 
we  need  not  consider  the  exceptions  to  it.  The  com- 
plainant has  failed  to  make  out  a  case  for  relief. 
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Tlie  decree  of  the  chancellor  is  affirmed,  at  the  costs  of 
the  appellant.  , 

"Walker,  J.,  not  sitting.  ' 


simpso:n'  vs.  siMPsoisr. 

[tkoteb  for  coxversion  op  horse.] 

1.  Exemption  law  construed. — Under  the  Code,  (§§  2462-66,)  a  verbal  claim  is 
sufficient  to  perfect  tbe  right  of  exemption,  though  the  statutory  affidavit  is 
necessary  to  give  an  action  for  damages  against  the  officer  ;  but,  if  the 
property  thus  claimed  as  exempt  is  afterwards  sold  or  exchanged  by  the 
head  of  the  family,  it  immediately  becomes  liable,  in  the  hands  of  the  pur- 
chaser, to  be  seized  and  sold  under  execution  against  the  former  owner. 

Appeal  from  the  Circuit  Court  of  Morgan. 
Tried  before  the  Hon.  Jno.  E.  Moore. 

This  action  was  brought  by  Abington  Simpson  against 
Stephen  Simpson,  to  recover  damages  for  the  conversion 
of  a  horse,  which  the  defendant  had  induced  a  constable 
to  seize  and  sell  under  execution  against  one  Baty.  At 
the  time  of  the  levy,  the  horse  was  in  the  possession  of 
plaintiff',  who  had  bought  him  from  one  Jones,  who  had 
procured  him  from  said  Baty  in  exchange  for  a  mare. 
"While  the  horse  belonged  to  Baty,  and  was  in  his  posses- 
sion, a  constable  levied  an  execution  on  him  against  said 
Baty,  who  thereupon  claimed  him,  verbally,  under  the 
exemption  law,  but  did  not  make  the  statutory  affidavit  ; 
and  the  constable  then  withdrew  the  levy.  The  exchange 
with  Jones  was  made  subsequent  to  this  levy  and  claim. 
The  court  charged  the  jury,  on  these  facts,  "that  the 
horse  was  not  subject  to  levy  and  sale  against  said  Baty, 
and  that  the  defendant  was  liable  for  his  value."  The 
defendant  excepted  to  this  charge,  and  he  now  assigns  it 
as  error. 
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Thos.  M.  Peters,  for  appellant. 
D.  C.  Humphreys,  contra. 

RICE,  C.  J.— Section  2462  of  the  Code  declares,  that 
one  work  horse  '■^may  be  permanently  retained,  for  the 
use"  of  any  family  in  this  State,  exempt  from  levy  and 
sale  under  legal  process.  The  right  thus  to  retain  him  is 
not  complete,  until  it  is  asserted.  If  it  is  not  asserted 
hefore  he  is  sold  under  execution,  it  is  lost. — Gresham  v. 
"Walker,  10  Ala.  370.  If  it  is  asserted  before  he  is  sold, 
it  thereby  becomes  complete,  and  the  family  cannot  after- 
wards be  deprived  of  his  use  by  a  levy  or  sale  under  any 
legal  process.  But  if,  after  the  exemption  is  thus  claimed 
and  becomes  complete,  he  is  sold  by  the  head  of  the 
family,  "and  taken  possession  of  by  the  purchaser,"  he 
thereby  becomes  and  "is  liable  for  the  debts  existing 
[against  the  head  of  the  family]  at  the  time  the  exemption 
was  claimed."  As  soon  as  such  purchaser  deprives  the 
family  of  the  possession  of  the  horse,  the  owners  of  such 
debts  may  seize  and  sell  him  under  execution  for  the 
satisfaction  of  those  debts.  The  policy  of  the  law  is  to 
secure  the  continuous  use  of  the  exempt  property  to  the 
family,  until  it  is  "taken  possession  of"  by  such  purchaser, 
or  "abandoned  by  the  family,  by  the  death  or  dispersion 
of  its  members  ;"  but  on  the  occurrence  of  any  of  these 
events,  to  make  such  property  subject  to  levy  and  sale  for 
the  satisfaction  of  such  debts  as  existed  against  the  head 
of  the  family  at  the  time  the  exemption  was  claimed. 
Code,  §  2464.  The  provision  which  denies  to  the  head  of 
the  family  the  power  to  sell  such  property,  would  be  vain, 
if  the  purchaser  from  him  were  permitted  to  take  the 
possession  of  it  from  the  family,  and  hold  it  exempt  from 
such  debts.  The  law  discourages  every  man  from  becom- 
ing such  purchaser,  by  making  the  property  subject  to  such 
debts  so  soon  as  he  takes  possession  of  it. 

Under  section  2465  of  the  Code,  the  officer  "levying  on 
property  exempt  from  execution,"  is  protected  from  liability 
"for  any  damages  therefor ^'^  unless  the  affidavit  therein  pre- 
scribed is  made.  But  for  all  other  purposes,  and  against  all 
other  persons,  the  cluim  of  exemption,  when  made  verbally , 
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is  as  eiFectual  as  when  made  by  such  an  affidavit.  The 
failure  to  make  that  affidavit  is  a  bar  to  one  remedy,  to-wit, 
to  the  action  against  the  officer  for  "damages"  for  "levying" 
on  the  property  ;  but  it  does  not  take  away  or  bar  any  other 
remedy,  nor  give  validity  to  his  sale,  if,  before  that  sale 
was  made,  there  was  a  verbal  claim  of  the  exemption  of 
the  property,  and  the  claim  was  authorized  by  the  exist- 
ing facts.  The  making  of  the  affidavit  is  not  one  of  the 
facts  necessary  to  make  any  property  exempt  from  levy 
and  sale.  That  affidavit  is  only  necessary  to  give  the 
action  for  damages  against  the  officer  for  levying. 

The  charge  of  the  court  is  erroneous;  and  therefore,  the 
judgment  is  reversed,  and  the  cause  remanded. 


BULLOCK  vs.  FERGUSOK 

[debt  on  injunction  bond.] 

1.  Interest  as  damages. — Where  a  debtor  is  enjoined  from  paying  over  the 
mon(>y  to  his  creditor,  but  is  not  restrained  from  using  it  in  any  other  man- 
ner, he  can  only  discharge  himself  from  interest,  by  paying  the  money  into 
court ;  consequently,  in  an  action  on  the  injunction  bond,  a  recovery  can- 
not be  had  for  interest,  by  way  of  damages,  for  the  period  intervening 
between  the  dissolution  of  the  injunction  by  the  chancellor  and  the  affirm- 
ance of  his  decree  on  error,  no  supersedeas  bond  having  been  given. 

2.  Counsel  fees  as  damages. — In  an  action  on  an  injunction  bond,  a  recovery 
cannot  be  had  for  counsel  fees  in  the  supreme  court,  to  which  the  injunction 
suit  was  removed  by  the  plaintiff  below,  after  the  dismissal  of  his  bill  by 
the  chancellor.     (Stone,  J.,  expressing  no  opinion.) 

3.  When  actual  damages  only  are  recoverable. — AV'here  an  injunction  bond  is  con- 
ditioned for  the  payment  of  such  damages  as  might  be  sustained  from  the 
suing  out  of  the  injunction,  "should  the  same  be  dissolved,"'  a  recovery  can 
only  be  had  for  the  actual  damages. 

4.  Costs  as  damages. — Costs  imposed  on  the  plaintiflF,  in  an  action  on  the  bond, 
as  the  condition  of  a  continuance,  are  not  recoverable  as  a  part  of  the 
actual  damages. 

5.  Remote  and  consequential  damages. — Where  the  injunction  sought  to  restrain 
the  collection  of  certain  notes,  which  were  given  to  a  trustee  in  considera- 
tion of  the  hire  of  slaves  belonging  to  the  trust  estate  ;  and  the  bond  was 
conditioned  for  the  payment  of  only  the  actual  damages, — a  recovery  can- 
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not  be  had,  for  the  trouble  and  expense  incurred  in  effecting  a  rescission  of 
the  contract,  alleged  to  have  been  caused  by  the  pendency  of  the  injunction  ; 
nor  for  the  privations  and  physical  hardships  to  which  the  beneficiaries  of 
the  trust  estate  were  subjected,  in  consequence  of  the  inability  of  the 
trustee  to  collect  and  pay  over  to  them  the  enjoined  debts. 

Appeal  from  tlie  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  commenced  in  tbe  name  of  George  C. 
Hodges,  as  the  trustee  of  Mrs.  Martha  Boothe ;  and  was 
prosecuted,  after  the  death  of  said  Boothe,  in  the  name  of  the 
present  appellant,  who  was  appointed  in  his  stead.  The 
condition  of  the  bond,  on  which  the  action  was  founded, 
was  as  follows  :  "Whereas  the  said  Robert  Ferguson  and 
Benjamin  F.  Petty,  together  with  one  John  Petty,  have 
filed  their  bill  of  complaint  in  the  chancery  court  of 
Barbour  county,  against  John  P.  Boothe,  Martha  R.  "W. 
Boothe,  George  C.  Hodges  and  Elias  G.  Hodges,  to 
restrain  said  Elias  Hodges  from  the  payment  of  four 
promissory  notes,  for  $700  each,  payable  to  said  George 
C.  Hodges,  trustee  of  Martha  R.  W.  Boothe,  and  due  on 
the  1st  January,  in  the  years  1849,  1850,  1851,  and  1852, 
respectively  ;  and  also  from  the  payment  of  the  further 
sum  of  $190,  now  due  to  said  Geo.  C.  Hodges,  trustee  as 
aforesaid;  and  seeking  to  condemn  said  moneys  to  the 
payment  of  the  judgments  specified  in  said  bill ;  and 
whereas  the  said  complainants  have  obtained  an  order  for 
thewritof  injunction,  for  these  purposes:  Now,  if  the  said 
Benjamin  F.  Petty  and  Robert  Ferguson,  or  either  of 
them,  shall  pay  to  the  said  Geo.  C.  Hodges,  trustee  as 
aforesaid,  all  such  damages  as  he  may  sustain  by  the 
suing  out  of  said  injunction,  should  the  same  be  dissolved, 
then  the  above  obligation  to  be  void,"  &c. 

The  defendant  pleaded,  in  short  by  consent,  performance, 
7iil  debet,  and  non  damnijicatus. 

To  the  plea  of  performance  the  plaintiff  replied,  assign- 
ing the  following  breaches :  1.  That  said  injunction  was 
wrongfully  sued  out,  and  was  dissolved  before  the  com- 
mencement of  this  action,  and  said  injunction  suit  termi- 
nated ;  and  that  plaintifi",  as  trustee,  sustained  damage  to 
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a  large  amount,  &c.  2.  That  said  Elias  G.  Hodges,  who 
was  indebted  to  said  trustee,  was  restrained  and  enjoined 
from  paying  over  the  money  due,  and  thereby  became 
wholly  discharged  from  liability  for  interest  during  the 
pendency  of  the  injunction  suit,  and  refused  to  pay  such 
interest ;  whereby  defendant  has  become  liable  to  pay 
said  interest.  3.  That  said  trustee  necessarily  expended 
a  large  sum,  of  the  trust  funds  in  his  hands,  in  employing 
counsel  to  defend  said  injunction  suit,  which  sums  were 
proper  and  reasonable  fees.  4.  That  said  trustee  and  his 
cestui  que  trust,  being  desirous  to  rescind  the  contract  for 
the  hiring  of  certain  slaves  belonging  to  the  trust  estate, 
in  consideration  of  which  the  said  enjoined  notes  of  Elias 
G.  Hodges  were  given,  were  compelled  by  the  pendency 
of  the  injunction  suit,  at  great  trouble  and  expense,  to 
give  a  bond  of  indemnity  in  order  to  effect  such  rescission. 
5.  That  the  money  and  debts,  the  collection  of  which  was 
restrained  by  said  injunction  suit,  were  the  only  available 
means  which  the  trustee  had  for  the  support  and  mainte- 
nance of  his  cestui  que  trust;  and  by  reason  of  the  injunction 
against  the  collection  of  such  debts,  said  cesttd  que  trust 
was  reduced  to  severe  and  unaccustomed  toil  and  labor, 
extreme  want,  and  great  physical  and  mental  suffering, 
and  was  deprived  of  the  means  of  educating  her  children, 
entertaining  her  friends,  &c. 

It  appears  from  the  bill  of  exceptions  that  issue  was 
taken  on  this  replication,  though  the  judgment  entry 
recites  that  issue  was  taken  "on  the  replication  to  the 
plea  of  non  damnificatus  ;"  while  the  pleadings  copied  into 
the  record  show  that  the  plaintiff  demurred  to  the  defend- 
ant's pleas  of  nil  debet  and  non  damnijicatus,  &nd  no  action 
appears  to  have  been  had  on  the  demurrer. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "it  was 
proved  that  the  injunction  mentioned  in  the  pleadings 
was  dissolved  in  November,  1850,  by  the  dismissal  of  the 
injunction  bill  by  the  decree  of  the  chancellor ;  and  that 
as  soon  thereafter  as  it  could  be  done,  a  writ  of  error  was 
taken  to  the  supreme  court,  without  any  bond,  to  reverse 
said  decree,  which  was  affirmed  by  said  supreme  court  in 
January,  1852.    Elias  Hodges,  a  witness  for  plaintiffj 
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testified,  that  after  said  affirmance,  to-wit,  on  the  27th 
Jannary,  1852,  he  settled  with  Martha  Boothe,  and  paid 
over  to  her  |2,000  on  account  of  the  principal  of  the 
debts  enjoined  in  his  hands,  but  refused  to  pay  any  inter- 
est on  said  debts,  because  of  the  pending  injunction  suit 
as  to  the  right  to  the  same.  The  court  charged  the  jury, 
that  Hodges  being  liable  for  iuterest  on  said  debt  from 
and  after  the  dismissal  of  the  bill  by  the  chancellor,  no 
damages  could  be  recovered  by  plaintiff,  in  this  action,  in 
resjDect  of  the  loss  of  interest  after  said  dismissal.  Plaintiff 
excepted  to  this  charge,  and  requested  the  court  to  instruct 
the  jury,  that  if  they  believed  that  Hodges  delayed  the 
payment,  not  from  any  willful  default,  but  because  of  the 
pending  litigation,  and  from  doubt  as  to  the  true  owner, 
and  fear  of  having  to  pay  twice,  then  he  was  not  liable 
to  pay  interest  pending  the  writ  of  error;  which  charge 
the  court  refused  to  give,  and  plaintiff  excepted. 

i'The  plaintiff  offered  to  prove  that  the  obligee  in  the 
bond  sued  on,  and  one  of  the  defendants  in  the  injunction 
suit,  expended  considerable  sums  of  money,  in  paying 
attorneys'  fees  in  defense  of  the  writ  of  error.  The  court 
rejected  the  evidence,  on  the  ground  that  fees  in  the 
supreme  court  were  not  covered  by  the  condition  of  the 
bond  ;  to  which  ruling  of  the  court  plaintiff  excepted. 

"The  plaintiff  offered  evidence,  also,  to  prove  the  incon- 
venience, sickness,  privation,  and  other  consequential 
damages  specified  in  the  fourth  and  fifth  specifications  in 
the  replication  to  the  defendant's  pleas ;  all  of  which 
evidence  the  court  ruled  out,  on  the  ground  that  only 
pecuniary  damages  affecting  the  trust  property  could  be 
recovered  in  this  action ;  to  which  ruling  the  plaintiff 
excepted. 

"The  court  also  ruled  out  evidence,  offered  by  plaintiff, 
to  prove  the  trouble  and  expense  of  effecting  a  rescission 
of  the  contract,  as  specified  in  the  replication  ;  and  that 
this  trouble  and  expense  resulted  in  consequence  of  said 
injunction.  To  the  ruling  of  the  court,  excluding  said 
evidence,  plaintiff  also  excepted. 

"With  a  view  to  recover  the  expense  of  costs  of  the 
present  suit,  plaintiff  offered   evidence  to  prove  the  costs 
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which  had  been  assessed  against  him,  as  a  condition  of 
continuance  ;  which  evidence  the  court  also  ruled  out,  as 
proof  of  damages  not  covered  by  the  condition  of  the 
bond;  and  plaintiff  excepted." 

The  rulings  of  the  court  to  which  exceptions  were 
reserved,  as  above  stated,  are  now  assigned  as  error, 

L.  L.  Cato,  for  the  appellant. 

P.  T.  Sayre,  and  J.  Buford,  contra. 

"WALKER,  J. — ^It  was  competent  for  the  debtor  of 
Mrs.  Boothe's  trustee,  to  have  paid  the  money  which  he 
owed  into  court,  and  thus  to  have  relieved  himself  from 
interest.  Not  being  restrained  from  using  the  money,  he 
could  not  in  any  other  way  relieve  himself  from  the  pay- 
ment of  the  interest. — Curd  v.  Letcher,  3  J.  J.  Marsh. 
443 ;  Chare  v.  Manhardt,  1  Bland's  Ch.  R.  333.  After 
the  dissolution  of  the  injunction,  the  trustee  of  Mrs. 
Boothe  had  an  undoubted  right  to  coerce  payment  of  the 
interest ;  and  the  failure  to  do  so  was  the  result  of  an 
omission  to  assert  a  legal  right,  and  not  a  consequence  of 
the  injunction.  There  was,  therefore,  no  error  in  the 
refusal  to  charge  by  the  court  as  requested  by  the 
plaintiff. 

Upon  the  authority  of  Ferguson  &  Scott  v.  Baber's 
Adm'rs,  24  Ala.  402,  we  approve  the  ruling  of  the  court 
below,  which  denied  to  the  plaintiff  the  right  to  recover 
fees  paid  counsel  for  their  services  in  the  chancery  cause, 
when  carried  to  the  supreme  court.  To  this  proposition, 
however,  Judge  Stone  prefers  to  remain  uncommitted. 

The  bond  sued  on  was  conditioned  to  pay  such  damages 
as  the  plaintiff  might  sustain  by  the  suing  out  of  the 
injunction,  "should  the  same  be  dissolved."  Upon  this 
bond,  the  plaintiff  was  only  entitled  to  recover  the  actual 
damages. — Seay  v.  Greenwood,  21  Ala.  491 ;  Kirksey  v. 
Jones,  7  Ala.  622  ;  Spivey  v.  McGehee,  21  Ala.  417.  The 
actual  damages,  which  may  be  recovered  on  the  bond, 
"must  be  the  natural  and  proximate  result  or  consequence 
of  the  injunction." — ^Donnell  v.  Jones,  13  Ala.  490 ;  Spivey 
V.  McGehee,  sujfra.     Under  these  rules,  the  plaintiff'  was 
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not  entitled  to  recover  the  costs  imposed  upon  the 
plaintiff  as  the  terms  of  the  continuance  of  this  case ;  nor 
for  the  trouble  and  expense  of  rescinding  the  contract  for 
the  hire  of  slaves  of  the  trust  estate,  in  consideration  of 
which  the  notes  enjoined  were  given ;  nor  for  the  priva- 
tions and  physical  hardships  to  which  Mrs.  Boothe,  the 
cesM^'Z/e  ^rw5^,  was  subjected  in  consequence  of  the  ina- 
bility of  the  trustee  (produced  by  the  iujunction)  to  collect 
and  pay  over  the  trust  money  to  the  use  of  his  cestui  que 
trust. — Sims  v.  Glazener,  14  Ala.  695  ;  Ivey  v.  McQueen, 
17  Ala.  408. 

The  views  above  expressed  are  decisive  of  all  the 
matters  presented  by  the  assignments  of  error  against 
the  appellant,  and  the  judgment  of  the  court   below  is 


affirmed. 


MURPHY  vs.  ROBERTS  &  STAPLES. 

[libel  in  admiralty  against  steamboat.] 

1.  Lien  on  steamboat  for  work  and  labor. — A  lien  on  a  steamboat,  for  work  and 
labor  (lone  in  getting  her  afloat,  after  having  been  run  aground,  is  given 
by  the  act  of  1836,  but  not  by  the  act  of  1824.— Clay's  Digest,  139,  §  22  ; 
lb.  537,  §  5. 

2.  Stipulators  cannot  object  to  irregularities  in  sentence  of  condemnation. — Where  the 
court  had  jurisdiction  of  the  libel,  and  rendered  a  decree  for  the  sale  and 
condemnation  of  the  boat,  the  stipulators  cannot  complain,  on  error,  of  any 
irregularity  in  the  proceedings  against  the  boat. 

3.  Proceedings  governed  by  admiralty  practice. — The  remedy  given  against  steam- 
boats, by  the  act  of  1836,  is  to  be  governed  by  the  rules  of  admiralty  prac- 
tice. 

4.  Liability  of  stipulators. — Where  the  bond  of  the  stipulators  is  conditioned,  in 
the  alternative,  for  the  payment  of  the  judgment  which  may  be  rendered 
"at  the  next  term  of  the  court,"  or  for  the  forthcoming  and  delivery  of  the 
boat  to  answer  the  sentence  and  decree  of  the  court,  it  binds  them  for  the 
performance  of  the  condition  on  the  final  disposition  of  the  cause,  although 
the  judgment  may  be  delayed ;  nor  can  they  claim  to  be  discharged,  on 
account  of  the  informality  in  the  condition  of  the  bond  ;  nor  are  they  entitled 
to  notice  before  the  rendition  of  judgment  against  them  5  but  it  is  errone- 
ous to  render  judgment  against  them,  on  the  bond,  at  the  same  time  the 
judgment  of  condemnation  is  rendered  against  the  boat. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  Gill  Shorter. 

The  proceedings  in  tliis  case  were  instituted  by  the 
appellees,  who  libeled  the  steamboat  Pink  Toney,  for  work 
and  labor  performed  by  them,  at  the  instance  of  the  cap- 
tain and  master,  in  getting  the  said  boat  afloat  from  the 
wharf  at  Montgomery,  where  she  had  been  left  aground 
by  a  sudden  fall  in  the  river.  The  sheriffhaving  taken  the 
boat  into  his  possession,  under  the  writ  of  seizure,  thereupon 
the  appellants,  as  stipulators,  entered  into  bond,  condi- 
tioned as  follows :  "Xow,  therefore,  if  the  said  Alexander 
Guy  and  James  N.  Martin  shall  well  and  truly  pay  all 
the  debt,  damages  and  costs  which  may  be  decreed  and 
awarded  by  said  court,  at  the  next  term  thereof,  to  which 
said  writ  is  returnable  ;  or  shall  have  forthcoming,  and 
well  and  truly  deliver,  said  steamboat,  her  tackle,  apparel, 
and  furniture,  to  answer  such  decree,  sentence  and  judg- 
ment as  may  be  rendered  against  her  by  said  court ;  then, 
and  in  either  of  these  events,  this  obligation  to  be  void," 
&c.  After  several  continuances,  the  court  rendered  a 
judgment  of  condemnation  against  the  boat,  ordering  her 
sale  ;  and,  at  the  same  time,  rendered  a  judgment  against 
the  stipulators  on  the  bond.  The  rendition  of  the  judg- 
ment against  the  stipulators  is  now  assigned  as  error. 

Watts,  Judge  &  Jackson,  and  Goldthwaite  &  Semple, 
for  appellants. 
Jno.  a.  Elmore,  and  E.  Y.  Fair,  contra. 

STOXE,  J.— We  do  not  think  the  act  of  1824  justified 
the  libel  in  this  case.  We  hold,  however,  that  it  was 
clearly  authorized  by  the  act  of  1836. — Clay's  Digest, 
139,  §§  22,  23.  The  demand  sued  for  was  for  labor  for  the 
use  of  a  steamboat ;  and  it  is  thus  brought  within  the  veiy 
letter  of  the  statute. 

AVe  do  not  understand  the  appellants   as  controverting 

the  correctness  of  the  sentence,    condemning  to  sale  the 

steamboat,  her  tackle,  apparel  and  furniture.     Under  the 

authorities,  they  could  not  be  heard  to  question  the  regu- 
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larity  of  that  sentence. — Sec  them  referred  toon  the  briefs 
of  counseL  It  is  not  our  intention  to  decide  that  they 
might  not  make  the  objection,  if  the  statute  conferred  on 
the  circuit  court  no  jurisdiction  over  the  claim  sued  for. 
See  Schooner  Louisiana  v.  Fettyplace,  21  Ala.  286.  As 
we  have  shown,  the  court  had  jurisdiction ;  and  the  appel- 
lants cannot  question  the  regularity  of  the  proceedings  or 
judgment  against  the  steamboat.  Their  rights  are  limited 
to  the  judgment  against  themselves. 

It  is  argued  for  the  stipulators,  that  this  is  a  purely 
statutory  proceeding ;  and  that,  as  the  act  of  1836  does 
not  in  terms  declare  that  the  remedy  therein  provided 
shall  be  governed  by  the  rules  of  admiralty  practice,  we 
cannot  travel  beyond  the  letter  of  the  statute.  We  do 
not  so  understand  the  statute.  The  first  section  gives  a 
lien  in  favor  of  "any  person  who  shall  furnish  materials, 
labor  or  stores,  for  the  use  of  any  steamboat,"  &c.  The 
second  section  declares,  that  "the  mode  of  enforcing  such 
lien  shall  be  before  any  court  having  jurisdiction  of  the 
amount  due,  and  shall  be  in  the  nature  of  a  libel  against 
such  steamboat,  or  other  water  craft,  on  which  the  clerk 
of  the  court  shall  issue  an  order  of  seizure,"  &c.  ^ow, 
the  process  of  libel,  and  the  proceedings  under  it  here 
indicated,  are  precisely  those  of  the  courts  of  admiralty ; 
and  they  are  the  process  and  proceedings  of  no  other  court 
known  to  our  system. — Dunlap's  Admiralty  Pr.  Ill,  132  ; 
Richardson  v.  Cleveland,  5  Porter,  251.  If  we  hold  that 
this  statute  does  not  contemp^.ate  proceedings  in  admiralty, 
we  are  forced  to  declare  that  the  legislature  intended  to 
engraft  upon  our  common-law  system  of  pleading  the 
^i6e^  of  the  civil  law.  How  we  are  to  apply  it;  to  what 
particular  common-law  action  it  is  to  be  accommodated ; 
or  whether  it  is  introductive  of  a  new  action,  we  are  left 
to  conjecture.  The  act  of  1841  (Clay's  Digest,  pp.  139-40, 
§§  26,  27)  is  a  legislative  exposition  of  the  intention  of 
the  act  of  1836,  and  proves  to  our  minds,  conclusively, 
that  the  act  of  1836  intended  to  apply  the  admiralty" 
practice  to  the  remedies  thereby  created.  In  this  con- 
struction, we  think  we  only  adopt  the  views  which  our 
predecessors  more  than  intimated  in  Rouse  v.  Jayne, 
14  Ala.   727  :  and  Bell  v.  Thomas,  8  Ala.  527. 
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It  is  further  urged  for  appellants,  that  the  judgment 
tigainst  them  should  be  reversed,  first,  because  the  bond 
•only  required  them  to  pay  such  judgment  as  should  be 
rendered  at  the  next  term  of  the  court,  when  in  fact  no 
judgment  was  rendered  at  that  term ;  second,  because  the 
•condition  of  the  bond  does  not  conform  to  the  statute. 

The  act  of  1836  commands  that  the  "trial  shall  be  had 
ut  the  first  term  after  such  boat  is  seized."  The  object 
was,  to  secure  a  speedy  remedy  in  these  cases.  It  could 
not  have  been  to  force  the  parties  to  trial,  whether  they 
had  ha^d  time  to  prepare  for  trial  or  not.  Suppose  there 
should  be,  for  some  cause,  a  failure  to  hold  the  court, 
Avoiild  this  defeat  the  action  ?  We  think  this  clause  of 
the  statute  was  only  intended  as  a  declaration  that  the 
case  should  stand  for  trial  at  the  next  term  ;  and  a  failure 
to  try  at  that  term,  would  not  have  the  effect  of  defeating 
the  action.  The  bond  was  drawn  with  reference  to  this 
provision  of  the  statute.  We  think  the  plain  intention 
of  the  parties  was,  that  the  stipulators  should  pay  what- 
ever judgment  should  be  rendered  in  the  premises;  the 
parties  believing  that  the  trial  would  come  off  at  the  next 
term. 

K  the  question  were  an  open  one,  we  should  feel  in- 
clined to  hold,  that  the  bond  in  this  case  was  a  mere 
common-law  obligation,  on  which  the  court  could  right- 
fully render  no  summary  judgment.  The  bond  required 
by  the  statute  is  "to  pay  such  judgment  as  shall  be  ren- 
dered." The  bond  given  was  to  pay  the  judgment,  or  to 
*'havc  forthcoming,  and  well  and  truly  deliver,  said  steam- 
boat," &c.,  "to  answer  such  decree,  sentence  and  judgment 
as  may  be  rendered  against  her." 

The  admiralty  practice  in  the  United  States  is  intended 
to  be  simple  and  summary. — Dunlap's  Admiralty  Pr. 
79,  80 ;  Rouse  &  Marsh  v.  Jayne,  supra  ;  The  Brig  Alliga- 
tor, 1  Gall.  145.  Much  liberality  is  indulged  to  advance 
the  remedy.  In  Bell  &  Casey  v.  Thomas,  8  Ala.  528,  this 
court  holds  the  following  strong  language:  "It  is  not 
important  to  inquire  whether  the  bond  taken  is  in  precise 
conformity  with  that  required  by  statute  ;  for,  if  it  was 
variant  from   that,  and   could  only  be  supported    as    a 
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common-law  obligation,  yet  it  is  within  the  jurisdiction 
of  a  court,  proceeding  according  to  the  course  of  admiralty 
practice,  to  render  judgment  on  such  an  obligation,  as  an 
incident  to  the  principal  cause."  In  the  case  of  Rouse  v. 
Jayne,  supra,  the  bond  was  alternate,  and  in  substance 
the  same  as  the  bond  in  this  case.  This  court  then  said 
it  could  not  "avail  the  stipulators  that  the  condition  of 
their  stipulation  did  not  conform  to  either  of  the  statutes, 
[1836  and  1841,]  as  it  did  not  impose  a  greater  obligation 
than  the  act  of  1836  ;  in  fact,  was  more  beneficial  to  them." 

These  adjudications  have  become  rules  of  practice  in 
this  State  ;  and,  under  their  authority,  we  hold,  that  the 
stipulation  in  this  case  is  binding  on  the  stipulators,  and 
that  upon  it,  the  circuit  court  can,  at  the  proper  time, 
render  a  summary  judgment  against,  them. — Dunlap's 
Admiralty  Pr.  163-4. 

The  judgment  against  the  stipulators  in  this  case  was 
premature.  The  legal  effect  of  their  bond  was,  that  they 
would  have  the  steamboat,  her  tackle,  apparel  and  furni- 
ture, forthcoming  for  the  payment  of  such  judgment  as 
should  be  rendered  in  the  cause,  or  that  they  would  pay 
the  judgment  themselves.  They  had  the  option  of  doing 
the  one  or  the  other,  and  they  were  under  no  obligation 
to  do  either,  until  judgment  of  condemnation  was  ren- 
dered against  the  boat. 

In  the  case  of  Bell  &  Casey  v.  Thomas,  supra,  this  same 
question  arose  ;  and  because  the  court  rendered  judgment 
against  the  stipulators  at  the  same  time  at  which  the 
judgment  of  condemnation  was  pronounced  against  the 
steamboat,  the  judgment  was  reversed. 

In  Rouse  v.  Jayne,  supra,  the  judgment  against  the 
boat,  and  the  judgment  against  the  stipulators,  were  ren- 
dered at  the  same  term,  and  this  court  affirmed  the  judg- 
ment. 

In  the  case  last  cited,  the  bond  required  the  stipulators 
to  deliver  the  boat  in  July,  and  the  judgment  was  not 
rendered  until  l!^ovember.  The  time  within  which  they 
were  permitted  to  deliver  the  boat,  in  discharge  of  their 
liability,  had  passed ;  and  their  obligation  to  pay  the 
money  became  absolute.     We  suppose  this  is  the  ground 
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on  which  the  decision  in  the  latter  case  was  diiferent 
from  the  former  one.  This  view  will  reconcile  the  two 
cases.     Otherwise,  they  are  in  conflict. 

The  judgment  should  not  have  been  rendered  against 
the  stipulators,  until  they  w^ere  placed  in  default,  by  a 
failure  to  deliver  the  property  which  their  bond  required 
them  to  deliver.  The  circuit  court  could  not  safely 
anticipate  their  failure  to  comply;  and  hence  should  not 
have  pronounced  a  prospective  judgment  against  them. 

If  the  stipulators  fail  to  deliver  said  steamboat,  &c.,  to 
the  officer  having  execution,  for  the  sale  thereof,  their 
liability  for  the  judgment  will  become  fixed ;  and  the  fact 
being  duly  made  known  to  the  circuit  court,  judgment 
may  be  rendered  against  them  for  the  amount  of  the 
judgment  against  the  boat. 

By  executing  the  bond,  the  stipulators  acknowledge 
themselves  in  court,  and  are  presumed  to  be  cognizant 
of  all  subsequent  proceedings  in  the  cause.  They  are  not 
entitled  to  notice  that  a  judgment  against  them  will  be 
moved  for. 

The  judgment  of  the  circuit  court  against  Martin  and 
Murphy  is  reversed.  If  the  libellants  choose,  let  them 
proceed  to  fix  the  liability  of  the  appellants  according  to 
the  principles  of  this  opinion. 

Rice,  C.  J.,  having  been  of  counsel,  not  sitting. 


SAXO:^  AND  WIFE  vs.  WHITAKER'S  EXECUTOR. 

[contest  KESPKCrrXG  VALIDITY  OF  WILI-.] 

1.  Burden  of  proof  as  to  imanily. — When  the  validity  of  a  will  is  contested  on 
the  ground  of  the  testator's  mental  incapacity,  the  burden  of  proof  is,  in  the 
first  instance,  on  the  contestant ;  but,  when  lunacy  has  been  once  established, 
it  then  devolves  on  the  proponent  to  show  that  the  will  was  executed 
during  a  lucid  interval ;  and  he  cannot  again  shift  the  onus,  by  proving 
merely  that  the  testator  "had  lucid  intervals  on  the  morning  of  and  before" 
the  execution  of  the  will. 
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Appeal  from  the  Probate  Court  of  Coosa. 

In  the  matter  of  the  last  will  and  te8taii:ient  of  Wiggins 
"VV.  Whitaker,  deceased,  which  was  propounded  for  probate 
by  the  executor  therein  named,  and  contested  by  the 
appellants,  (Mrs.  Saxon  being  a  daughter  of  the  testator,) 
on  the  grounds  of  mental  incapacity  and  undue  influence. 
During  the  progress  of  the  trial,  the  contestants  reserved 
several  exceptions  to  the  rulings  of  the  court  on  the 
admissibility  of  evidence ;  but  the  opinion  of  the  court 
renders  it  unnecessary  to  state  the  facts  bearing  on  these 
points.  The  court  charged  the  jury,  "that  if  they  believed 
from  the  testimony  that  the  deceased  had  reasoning 
capacity,  or  had  lucid  intervals,  on  the  morning  of  and 
before  the  execution  of  the  instrument  in  writing,  then  it 
is  necessary  for  the  contestants  to  prove  that  he  wa&  not  in 
a  lucid  state  at  the  time  of  executing  said  instrument." 
The  contestants  excepted  to  this  charge,  also,  and  they 
now  assign  it  as  error. 

Jno.  a.  Elmore,  and  E.  Y.  Fair,  for  appellants. 

GOLDTHWAITE  &  SeMPLE,  COJltva. 

RICE,  C.  J. — The  testator  must  be  of  sound  mind  at 
the  time  of  making  his  will.  That  is  the  true  time  to  try 
his  mind.  If  his  will  is  contested  on  the  allegation  that 
he  was  of  unsound  mind  when  he  made  it,  the  burden  of 
proof  rests,  in  the  first  instance,  upon  the  party  alleging 
the  insanity ;  because  the  law  presumes  every  man  to  be 
sane,  till  the  contrary  is  shown.  But,  when  his  lunacy 
has  been  established,  and  it  is  alleged  that,  after  its 
existence,  and  in  a  lucid  interval,  he  made  his  will,  "the 
burden  of  proof  attaches  to  the  party  alleging  such  lucid 
interval,  who  must  show  sanity  and  competency  at  the 
jmrticular  period"  when  the  will  was  made. — 3  Starkie  on 
Ev.  (edition  of  1826,)  1702 ;  "Worthington  on  Wills,  25  ; 
Kinloch  v.  Palmer,  1  Const.  Rep.  (So.  Ca.)  225 ;  Spencer 
V.  Moore,  4  Call's  Rep.  423 ;  Ilix  v.  Whittemore,  4  Mete. 
R.  545  ;  Jackson  v.  Van  Dusen,  5  Johns.  159  ;  Harrison 
V.  Rowan,  3  Wash.  C.  C.  Rep.  586. 
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After  the  burden  of  proof  is  thus  cast  upon  the  party 
propounding  the  will  for  probate,  he  cannot  shift  it  by 
proving  merely  that  the  testator  "had  lucid  intervals  on 
the  morning  of  and  before"  the  execution  of  the  will. 
It  is  incumbent  on  him  to  prove  the  existence  of  a  lucid 
interval  at  the  very  time  the  will  was  executed.  For, 
although  it  may  have  existed  shortly  before  the  execution 
of  the  will,  its  duration  or  continuance  is  too  uncertain  to 
be  matter  of  legal  presumption.  The  length  of  a  lucid 
interval  is  not  a  question  of  law,  but  a  pure  question  of 
fact.  Lunacy  is  usual  or  habitual  insanity,  with  occasional 
clear  or  calm  intermissions  of  the  disorder.  A  lunatic  is 
a  person  usually  mad,  but  having  intervals  of  reason. 
Lucid  intervals  are  the  clear  or  calm  intermissions  of  the 
habitual  insanity, — the  mere  temporary  cessations  of  the 
malady, — the  spaces  between  the  periods  of  its  control 
and  mastery  of  the  mind.  To  say  of  a  man  that  he  has 
lucid  intervals,  is,  in  legal  contemplation,  equivalent  to 
saying  that  he  is  habitually  insane,  but  enjoys  intervals 
of  reason.  The  legal  implication  from  the  fact  that  he 
has  lucid  intervals,  is,  that  he  is  not  cured  of  his  lunacy. 
As  a  lucid  interval  is  temporary  in  its  nature,  and  uncer- 
tain in  its  duration,  the  law  will  not  presume  its  continuance 
for  a  month,  a  day,  or  an  hour.  After  the  lunacy  of  the 
testator  has  been  once  established,  the  mere  proof  of  a  sub- 
sequent lucid  interval  does  not  shift  the  burden  of  proof. 
If  it  did,  the  consequence  would  be,  that  the  burden  of 
proof  might  be  shifted  twenty  times  in  the  course  of  the 
trial,  by  proof  of  twenty  lucid  intervals,  all  of  which  may 
have  occurred  before  the  will  was  made ;  and  thus  there 
would  be  a  practical  abrogation  of  the  fixed  rule,  that 
when  lunacy  is  once  established,  the  law  presumes  its 
continuance  until  it  is  shown  to  have  been  cured ;  and 
that,  although  a  will  made  by  the  lunatic  during  a  lucid 
interval  may  be  valid,  yet  it  is  incumbent  on  the  party 
propounding  such  will  to  prove  that  it  was  in  fact  nwi^Q  dur- 
ing such  lucid  interval. — 1.  Wms.  on  Ex'rs,  17-22;  Cartwright 
V.  Cartwright,  1  Phill.  90;  1  Jarman  on  Wills,  56,  65,  ctseq.; 
Worthington  on  "Wills,  25 ;  Groom  v.  Thomas,  2  Hagg. 
433 ;   Attorney-General  v.  Parnther,  3  Bro.   C.   C.  441 ; 
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Hall  V.  Warren,  9  Yes.  611 ;  Boyd  v.  Eby,  8  Watts,  QQ ; 
Hal  ley  v.  Webster,  21  Maine,  463. 

Two  distinct  propositions  are  asserted  in  tlie  charge  of 
the  court.  The  first  is,  that  if  the  deceased  had  "reason- 
ing capacity"  "on  the  morning  of  and  before"  the  execu- 
ting of  the  instrument  in  writing,  then  it  is  necessary  for 
the  contestants  to  prove  that  he  was  not  in  a  lucid  state 
at  the  time  of  executing  said  instrument."  The  second 
is,  that  if  the  deceased  "had  lucid  intervals  on  the  morning 
of  and  before  the  executing  of  the  instrument  in  writing, 
then  it  is  necessary  for  the  contestants  to  prove  that  he  was 
not  in  a  lucid  state  at  the  time  of  executing  said  instrument." 

The  second  proposition  is  erroneous  on  its  face ;  for  it 
proceeds  on  the  concession,  that  the  lunacy  of  the  testator 
had  been  proved.  The  use  of  the  words  "lucid  intervals" 
in  that  charge,  amounts  to  a  concession  that  the  testator 
was  a  lunatic.  If  he  was  not,  those  words  ought  not  to 
have  been  used.  The  first  proposition  might  not  furnish 
ground  for  reversal,  if  there  had  been  no  evidence  of 
lunacy  or  habitual  insanity.  We  do  not  say  whether  the 
evidence  was  or  was  not  sufi&cient  to  establish  such 
insanity.  That  is  a  question  for  the  jury.  But  we  cannot 
say  there  is  no  evidence  tending  to  prove  such  insanity. 
And  therefore  we  pronounce  the  first  proposition  erro- 
neous. 

The  counsel  for  the  appellant  has  abandoned  all  his 
assignments  of  error  except  that  relating  to  the  charge. 
We  do  not  notice  the  matters  thus  abandoned.  For  the 
error  in  the  charge  of  the  court,  the  judgment  is  reversed, 
and  the  cause  remanded. 
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WILLIAMS  vs.  SCOTT. 

[TBE3PASS   FOB  WRONGFULLY  TAKDCO  SLAVE.] 

1.  Damages  agaimt  plaintiff  in  detinue. — In  trespass  against  a  plaintiff  in  detinne, 
who  obtained  possession  of  the  property  by  giving  the  statutory  bond,  and 
surrendered  it  to  the  defendant  on  the  subsequent  dismissal  of  bis  suit,  a 
recovery  cannot  be  had  for  counsel  fees  in  the  detinue  suit,  nor  for  the 
trouble  and  loss  of  time  incident  to  the  defense  of  that  suit,  nor  for  the  hire 
of  the  property  during  its  detention  under  the  statutory  bond. 

Appeal  from  tlie  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Andrew  B.  Moore. 

This  action  was  brought  by  James  J.  Scott  against 
Thomas  ^I.  "Williams,  to  recover  damages  for  the  wrong- 
ful taking  of  a  slave ;  the  complaint  being  in  the  form 
prescribed  by  the  Code,  (p.  555,)  "for  trespass  in  taking 
goods."  It  was  agreed  that  the  trespass  complained  of 
grew  out  of  the  following  facts  :  The  plaintiff  had  placed 
the  slave,  for  sale,  in  the  possession  of  one  Robinson, 
against  whom  Williams,  as  administrator  of  one  Peter 
Wyatt,  deceased,  brought  an  action  of  detinue,  for  the 
recovery  of  the  slave.  The  detinue  suit  was  commenced 
on  the  15th  April,  1853,  and  was  defended  by  said  Scott. 
The  defendant  therein  having  failed  to  give  the  statutory 
bond,  the  slave  was  delivered  to  the  plaintift,  on  his  exe- 
cution of  the  necessary  bond,  who  retained  the  possession 
until  the  7th  July,  1853,  and  then  delivered  him  back  to 
the  sheriff.  The  detinue  suit  was  dismissed  on  the  19th 
September,  1853,  and  the  sheriff  then  delivered  the  slave 
to  said  Scott.  The  plaintiff  proved,  also,  the  value  of  the 
trouble  and  expense  incurred  by  him  in  defending  the 
detinue  suit,  counsel  fees  paid  by  him,  and  the  value  of 
the  slave's  services  while  he  was  deprived  of  his  possession 
during  the  pendency  of  said  suit.  The  case  was  submit- 
ted to  the  decision  of  the  court,  without  the  intervention 
of  a  jury,  with  leave  to  either  party  to  revise  the  decision 
on  error  or  appeal.     The  court  decided,  "that  the  plain- 
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tift'  was  entitled  to  recover  the  counsel  fees  paid  by  him, 
and  the  hire  of  said  slave,  with  interest  from  the  dismissal 
of  said  suit ;  and  entered  a  verdict  for  the  plaintiff  accord- 
ingly." This  ruling  of  the  court,  to  which  the  defendant 
excepted,  is  now  assigned  as  error. 

Tnos.  Williams,  for  appellant. 
D.  W.  Baixe,  contra. 

WALKER,  J. — Wliere  the  plaintiif,  in  an  action  of 
detinue,  gives  the  bonds  contemplated  in  the  statute,  and, 
by  virtue  thereof,  obtains  possession  of  the  property,  and 
surrenders  the  possession  back  to  the  defendant  upon  the 
subsequent  dismissal  of  the  suit,  he  is  not  responsible, 
under  a  complaint  for  wrongfully  taking  the  property,  for 
the  defendant's  attorney's  fee  in  the  detinue  suit,  nor  for 
the  hire  of  the  property  during  its  detention  under  the 
detinue  bonds,  nor  for  the  trouble  and  loss  of  time  of  the 
defendant  in  the  detinue  suit  in  attending  to  its  defense. 
It  follows  that  the  j)laintiif  in  this  case  liad  no  right  to 
recover,  under  the  complaint,  upon  the  facts  proved ;  and 
the  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded. 

Stone,  J.,  not  sitting. 


DOE,  EX  DEM.  SCHOOL  COMMISSIOIS^ERS  vs. 
GODWEN'. 

[ejectment  for  school  lands.] 

1.  Title  of  purchaser  of  school  lands. — A  purchaser  of  school  lands,  at  a  sale  made 
under  the  act  of  1837,  (Clay's  Digest,  524-5,)  who  has  paid  the  purchase- 
money  in  full,  and  obtained  the  certificate  of  the  commissioners,  duly 
acknowledged,  has  a  perfect  title  without  a  patent. 

2.  Presumption  in  favor  of  affirmative  charge. — Where  the  bill  of  exceptions  does 
not  purport  to  set  out  all  the  evidence,  the  appellate  court  will  presume 
that  a  general  affirmative  charge  was  justified  by  the  evidence. 
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Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  John  Gill  Shorter. 


The  bill  of  exceptions  in  this  case  is  as  follows  : 
"On  the  trial  of  this  case,  the  plaintiffs  proved,  that 
they  were  the  school  commissioners  of  the  township  which 
was  entitled  to  the  section  of  land,  a  part  of  which  is  sued 
for ;  also,  the  actual  yearly  value  of  the  land,  and  the 
defendant's  possession  for  the  last  ten  years.  It  was 
admitted,  that  no  deed  or  patent  from  the  State  had 
issued  to  the  defendant.  The  defendant  proved,  that  the 
land  had  been  sold  to  him  by  the  commissioners  of  the 
township,  at  public  sale  duly  had,  under  which  purchase  he 
went  into  possession ;  that  he  gaves  his  notes  for  the 
purchase-money,  as  by  law  directed ;  that  he  had  been 
sued  on  said  notes  by  the  Bank,  and  had  paid  the  amount 
thereof,  with  costs,  to  the  sheriff  under  execution.  The 
defendant  introduced  proof,  also,  that  a  certificate  of 
purchase,  in  usual  form,  was  issued  to  him,  but  had  been 
lost.  •  The  plaintiffs  introduced  the  evidence  of  E.  M. 
Hastings,  showing  that  the  money  had  never  been  paid 
into  bank,  for  the  benefit  of  the  township.  The  court 
charged  the  jury,  that  if  they  believed  all  the  evidence, 
they  must  find  for  the  defendant ;  to  which  charge  the 
plaintiffs  excepted,"  &c. 

The  charge  of  the  court  is  the  only  error  assigned. 

Geo.  D.  Hooper,  for  appellant. 
Jas.  E.  Belser,  contra. 

STONE,  J.— Under  the  act  of  1837,  it  is  provided  that 
certificates  of  purchase,  issued  by  school  commissioners, 
and  acknowledged  according  to  its  provisions,  "shall 
operate  as  a  title,  upon  condition  only  that  the  whole 
payments  [of  the  purchase-money]  shall  be  made." — Clay's 
Digest,  525,  §  21.  If  the  defendant  below  had  complied 
with  the  terms  of  this  statute,  he  had  a  good  and  valid 
defense. 

It  is  argued  here,  that  as  the  bill  of  exceptions  does  not 
'inform  us  when  the  payment  was  made — whether  before 
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or  after  this  suit  was  brought — the  charge  of  the  court 
cannot  be  maintained.  This  would  probably  be  the  case, 
if  we  were  authorized  to  presume  the  bill  of  exceptions 
contains  all  the  evidence.  But  there  is  nothing  in  the 
bill  of  exceptions  to  justify  such  presumption. 

In  the  case  of  Barnes  v.  Mobley,  21  Ala.  238,  our  prede- 
cessors said,  "It  is  impossible  for  this  court  to  say  that 
the  circuit  court  erred,  in  charging  the  jury  that,  if  they 
believed  all  the  proof,  the  plaintiff'  was  not  entitled  to 
recover ;  for  the  simple  reason,  that  all  the  proof  is  not 
set  out  in  the  bill  of  exceptions." 

The  following  propositions  may  be  regarded  as  settled 
definitivel}'^  in  this  court : 

1.  That  bills  of  exceptions  are  to  be  construed  most 
strongly  against  the  exceptor. 

2.  That  error  will  not  be  presumed,  but  must  be 
affirmatively  shown. 

3.  That  when  an  affirmative  charge  is  given,  which  is 
correct  as  an  abstract  legal  proposition,  this  court  will 
presume  there  was  evidence  to  justify  the  charge,  unless 
it  affirmatively  appear  to  the  contrary. — Morris  v.  The 
State,  25  Ala.  57 ;  McElhaney  v.  The  State,  24  Ala.  71 ; 
Gaines  v.  Ilarvin,  19  Ala.  491 ;  Bryan  v.  Ware,  20  Ala. 
687 ;  Sammis  v.  Johnson,  22  Ala.  690 ;  Furlow  v.  Merrill, 
23  Ala.  705. 

We  feel  bound  to  presume,  in  favor  of  the  correctness 
of  the  charge  of  the  circuit  court,  that  there  was  evidence 
to  justify  it. 

The  judgment  is  affirmed. 


EiCE,  C.  J.,  not  sitting. 


JAMJARY  TERM,  1857.    245 

Wharton  t.  Littlefield. 

wharto:n"  vs.  littlefield. 

[trespass  to  trt  titles  to  land.] 

\.  Subdivisions  of  fractional  nedion  of  public  land. — Where  a  fractional  section 
has  been  subdivided  under  the  act  of  congress  of  April  5,  1832,  (Public 
Land  Laws,  vol.  4,  493.)  and  the  rules  and  regulations  prescribed  in  con- 
formity therewith  by  the  secretary  of  the  treasury,  {lb.  vol.  2,  933,)  a 
deficiency  in  the  contents  of  the  section  must,  as  between  a  quarter-quarter 
section  and  a  residuary  fraction,  fall  entirely  on  the  latter,  and  cannot  be 
apportioned  between  them. 

2.  Erroneous  charge  too  favorable  to  appellant. — An  erroneous  affirmative  charge, 
which,  when  construed  with  reference  to  the  evidence,  is  too  favorable  to 
the  appellant,  constitutes  no  ground  of  reversal  in  his  favor. 

Appeal  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

This  action  was  brought  by  Wilson  Littlefield  against 
Benjamin  B.  Wharton,  to  try  titles  to  a  small  tract  of 
land  embraced  in  fractional  section  18,  township  12,  range 
6,  east,  in  the  Coosa  land  district,  and  to  recover  damages 
for  its  detention.  The  plaintiflf  claimed  the  field  in  con- 
troversy as  a  part  of  subdivision  8  of  said  section,  to  which 
he  showed  title ;  while  the  defendant,  who  was  one  of  the 
executors  of  William  AYharton,  deceased,  as  well  as  one 
of  his  heirs  and  devisees,  claimed  it  under  a  patent  to  his 
said  ancestor  for  subdivision  7  of  said  section.  The 
evidence  respecting  the  location  of  the  land,  as  set  out  in 
the  bill  of  exceptions,  is  as  follows : 

"The  defendant  offered  proof,  also,  tending  to  show 
that  said  fractional  section  18,  which  included  the  land  in 
controversy,  was  on  the  north  and  eastern  side  of  Wills' 
creek  in  said  county,  and  was  bounded  by  said  creek;  that  the 
map  of  said  fractional  section,  made  by  the  original  United 
States  surveyor,  and  returned  to  the  general  land-ofiice, 
represented  nine  fractions,  numbered  from  1  to  9  inclusive, 
variant  in  size,  as  being  contained  in  said  section ;  that 
number  7  was  represented  on  said  map  as  being  bounded 
south  by  Wills' .  creek,   and  containing  45  acres ;   that 
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number  8  was  represented  as  being  a  square  piece  of  land, 
directly  north  of,  and  adjoining  to  fraction  7,  not  touching 
the  creek,  and  containing  39  75-100  acres ;  that  the  boun- 
dary between  the  United  States  and  the  Cherokee 
territory,  established  by  the  treaty  of  1816,  ran  down 
the  east  bank  of  said  creek;  that  there  was  just  45  acres 
north  of  said  creek,  upon  an  actual  survey,  up  to  the 
north  line  of  traction  8,  between  the  east  and  west  boun- 
daries of  7  and  8 ;  that  if  fraction  8  was  run  out,  in  a 
square  form,  to  include  39  75-100  acres,  it  would  run 
across  the  main  prong  of  said  creek  ;  that  this  would  leave 
but  about  10  acres  north  of  said  creek  in  fraction  7,  while 
fraction  8  would  include  some  five  acres  south  of  said 
creek ;  that  immediately  opposite  the  land  in  controversy, 
there  was  an  island  in  said  creek,  containing  35  acres, 
formed  by  what  some  of  the  witnesses  called  a  slough, 
and  others  a  prong  of  the  creek,  which  left  the  main  creek 
just  at  the  head  of  the  island,  at  the  upper  corner  of  the 
land  marked  fraction  7  on  the  map,  and  emptied  into  the 
creek  at  the  lower  corner  of  said  land,  leaving  said  island 
between  it  and  the  main  creek. 

"There  was  evidence,  also,  tending  to  show  that  this 
slough  was  about  one-half  the  width  of  the  main  creek ; 
that  the  water  ran  in  it  all  the  year,  although  one  summer 
it  became  nearly  dry;  and  that  the  north  prong  was 
always  recognized  as  Wills'  creek  proper.  There  was 
proof,  also,  tending  to  show  that  the  United  States  sur- 
veyors, in  running  the  line  between  the  United  States 
territory  in  St.  Clair  county  and  the  Cherokee  territory, 
in  1817,  ran  on  the  south  bank  of  Wills'  creek,  and  on 
the  south  prong  of  said  creek  at  the  island  aforesaid, 
leaving  said  island  outside  of  the  lands  then  surveyed ; 
that  a  line  run  according  to  the  field-notes  of  the 
meanders  of  said  creek  made  by  the  said  surveyors, 
run  some  distance  south  of  the  aforesaid  slough,  at  the 
point  opposite  the  land  in  controversy ;  that  the  said  line 
crossed  the  creek  higher  up ;  and  that  the  meanders  of 
the  south  bank  of  the  south  prong  more  nearly  corres- 
ponded with  the  line  established  by  said  field-notes,  than 
the  meanders  of  the  north  prong.     The  proof  tended  to 
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show,  also,  that  the  lands  lying  on  the  south  side  of  the 
line  surveyed  as  aforesaid,  in  1817,  were  embraced  in  the 
Huntsville  land  district ;  and  that  the  fractional  section  in 
said  district;  directly  south  of  the  section  embracing  the 
land  in  controversy,  was  known  as  fractional  section  18." 

The  court  charged  the  jury,  in  reference  to  this  evidence, 
as  follows  ; 

"In  all  Government  surveys,  the  section  lines  and 
corners  are  established  by  the  United  States  sun'eyors. 
The  marked  lines  of  all  sections,  and  the  corners  of  all 
sections  set  up,  are  the  correct  boundaries  and  corners, 
and,  when  ascertained,  cannot  be  changed  by  any  other 
surveyor.  The  United  States  Government  has  arranged 
their  boundaries,  marked  their  lines  and  corners,  and 
declared  their  contents ;  and  the  purchaser  of  an  entire 
section  takes  all  the  land  within  those  limits,  be  it  more 
or  less  than  the  quantity  returned  by  the  surveyor.  But 
in  the  purchase  of  a  less  quantity  than  a  section,  as 
between  the  several  holders  of  a  section,  the  contents  of 
such  several  parts  must  be  determined  by  reference  to  the 
entire  section ;  and  the  purchaser  of  a  half  or  quarter  sec- 
tion is  entitled  to  one  half  or  one  fourth  of  whatever  the 
section  contains.  The  same  rule  of  law  is  applicable  to 
fractional  sections  ;  the  several  purchasers  thereof  being 
entitled  to  a  pro-rata  quantity  of  such  fractional  section,  to 
be  ascertained  in  the  same  way  as  if  they  were  the  pur- 
chasei*3  of  a  regular  section.  Each  section,  or  subdivision 
of  a  section,  is  independent  of  any  other  section  in  the 
township,  and  must  be  governed  by  its  marked  and 
established  boundaries. 

"According  to  the  treaty  of  1816,  between  the  United 
States  and  the  Creek  tribe  of  Indians,  the  east  bank  of 
Wills'  creek  is  the  boundary  line  between  the  United 
States  and  the  Indians.  The  original  surv-ey  of  the  lands 
of  Cherokee  county,  made  by  the  United  States  subject  to 
entry  and  sale  at  Lebanon,  commences  at  Wills'  creek 
proper ;  and  for  the  purpose  of  making  out  the  number  of 
acres  to  which  the  plaintiff  and  defendant  are  respectively 
entitled  according  to  their  receipt  or  patent,  they  have  no 
right  to  cross  the  creek,  and  take  part  of  the  section  on 
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the  south  side  of  it,  heretofore  subject  to  entry  and  sale 
at  Huntsville. 

"On  the  part  of  the  defense  it  is  insisted,  that  the  oat- 
field,  upon  which  the  trespass  is  alleged  to  have  been 
committed,  is  in  fraction  7,  and  not  in  fraction  8  ;  and 
defendant  claims  title  to  said  fraction  7  under  his  deceased 
ancestor,  William  Wharton,  in  whom  he  shows  title  under 
a  patent.  Whether  said  field  is  in  fraction  7,  or  in  frac- 
tion 8,  the  Jury  must  determine  from  the  proof.  If  it  is 
in  fraction  8,  the  plaintiff"  may  recover  ;  if  in  fraction  7, 
he  cannot  recover.  If  the  jury  believe  from  the  proof 
that  fractional  section  18,  in  which  both  of  said  fractions 
are  included,  have  not  the  number  of  acres,  north  and 
east  of  AYills'  creek,  reported  to  the  land-ofiice  by  the 
United  States  surveyors,  and  that  all  the  fractions  in  said 
section  have  been  purchased  from  the  United  States, 
those  purchasers  who  claim  subdivisions  of  the  section 
have  not  the  risrht  to  claim  and  recover  the  full  number 
of  acres  sold  to  them  respectively,  to  the  exclusion  and 
loss  of  other  purchasers ;  but  can  only  recover  their  ])ro- 
rata  share." 

The  defendant  excepted  to  this  charge,  and  he  now 
assigns  it  as  error. 

Jas.  B.  Martin,  for  appellant. 

Alex.  White,  and  D.  W.  Baine,  contra. 

RICE,  C.  J. — By  the  act  of  congress,  entitled  "an  act 
supplementary  to  the  several  laws  for  the  sale  of  the 
public  lands,"  approved  April  5th,  1832,  it  is  provided, 
that  "all  public  lands  of  the  United  States,  when  offered 
at  private  sale,  may  be  purchased,  at  the  option  of  the 
purchaser,  either  in  entire  sections,  half  sections,  quarter 
sections,  half-quarter  sections,  or  quarter-quarter  sections ; 
and  in  every  case  of  a  division  of  a  half-quarter  section, 
the  line  for  the  division  thereof  shall  run  east  and  west, 
and  the  corners  and  contents  of  quarter-quarter  sections, 
which  may  thereafter  be  sold,  shall  be  ascertained,  as 
nearly  as  may  be,  in  the  manner  and  on  the  principles 
directed  and  prescribed   by  the   second   section    of  an 
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act  entitled  an  act  concerning  the  mode  of  surveying  the 
public  lands  of  the  United  States,  passed  on  the  eleventh 
day  of  February,  1805 ;  and  fractional  sections,  containing 
fewer  or  more  than  one  hundred  and  sixty  acres,  shall, 
in  like  manner,  as  nearly  as  may  be  practicable,  be  sub- 
divided into  quarter-quarter  sections,  under  such  rules 
and  regulations  as  may  be  prescribed  by  the  secretary  of 
the  treasury." — See  1st  volume  Public  Land  Laws,  493; 
4th  U.  S.  Statutes  at  large,  503. 

The  rules  and  regulations  prescribed  by  the  secretary  of 
the  treasury,  under  the  aforesaid  act  of  1832,  among  other 
things,  contain  the  following  directions  to  the  surveyors 
general,  to-wit :  "In  all  cases  where  the  quantity  of  the  frac- 
tional section,  or  the  portion  thereof  remaining  unsold, 
and  liable  to  be  divided  under  the  act  of  5th  April,  1832, 
admits  of  the  sale  of  one  or  more  quarter  sections,  you 
[the  surveyors  general]  will  subdivide  such  quarter  sections 
into  quarter-quarter  sections,  and  they  will  be  described  by 
the  registers  as  quarter-quarter  sections  ;  and  in  describing 
the  residuary  lots  or  portions  of  such  fraction,  due  reference 
must  be  had  to  the  mode  adopted  in  describing  the 
portion  of  the  fraction  which  has  been  sold.  For  instance, 
where  the  portion  of  the  fraction  heretofore  sold  has  been 
described  as  a  lot  bearing  a  special  number,  the  residuaiy 
fractions  will  have  to  be  described  as  lots  bearing  num- 
bers in  a  series  consecutive  to  that  commenced  by  the 
former  subdivision."  *  *  "Fractional  sections  contain- 
ing less  than  one  hundred  and  sixty  acres,  or  the 
residuary  portion  of  a  fractional  section,  after  the  subdivision 
into  as  many  quarter-quarter  sections  as  it  is  susceptible  of,  may 
be  subdivided  into  lots,  each  containing  the  quantity  of  a 
quarter-quarter  section,  as  nearly  as  practicable,  by  so 
laying  down  the  line  of  subdivision  as  that  they  shall  be 
twenty  chains  wide ;  which  distances  are  to  be  marked 
on  the  plat  of  subdivision,  as  are  also  the  areas  of  the 
quarter-quarters  and  residuary  fractions." — Public  Land 
Laws,  vol.  2,  933. 

Fractional  section  18,  of  township  12,  range  6,  east,  in 
the  Coosa  land  district,  was  subdivided  according  to  the 
aforesaid  act  of  1832,  and  the  aforesaid  rules  and  regula- 
17 
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tions.  On  the  official  plat  of  its  subdivision,  subdivision 
7  was  represented  as  being  bounded  on  the  south  by  one 
of  the  boundaries  of  the  section,  and  as  containing  45 
acres ;  subdivision  8  was  represented  as  being  a  square 
piece  of  land,  lying  directly  north  of,  and  adjoining  sub- 
division 7,  and  as  containing  39  75-100  acres,  and  as  not 
touching  any  boundary  of  the  section.  Subdivision  8  is 
"a  quarter-quarter  section"  ;  subdivision  7  is  "a  residuary 
fraction."  The  title  to  subdivision  7  is  in  the  heirs  or  devi- 
sees of.  "William  Wharton;  and  the  defendant  is  one  of  the 
children  and  devisees  of  said  William,  and  one  of  the 
executors  of  his  will.  The  plaintiff  is  the  owner  of  sub- 
division 8,  and  sues  as  well  to  try  titles  to  it,  as  to  recover 
damages  for  a  trespass  which  he  alleges  was  committed 
upon  it  by  the  defendant.  The  plaintiff  concedes,  that 
unless  the  oat  field  mentioned  by  the  witnesses  is  ]3art  of 
it,  no  trespass  has  been  committed  upon  it ;  but  he  alleges 
that  the  oat  field  is  part  of  it.  The  defendant  denies  this 
allegation,  and  avers  that  tlie  oat  field  is  part  of  subdivi- 
sion 7.  The  main  controversy  is,  whether  that  field  is  part 
of  subdivision  8,  or  part  of  subdivision  7 ;  and  that  con- 
troversy turns  upon  the  question,  whether,  in  case  a 
fractional  section,  which  has  been  subdivided  under  the 
aforesaid  act  of  1832,  and  the  aforesaid  rules  and  regula- 
tions, does  not  contain  the  aggregate  number  of  acres 
which  the  plat  of  subdivision  represents  its  subdivisions 
to  contain,  the  deficiency  is  to  be  apportioned  between  a 
quarter-quarter  section  and  a  residuary  fraction. 

All  our  decisions  agree,  that  the  e2;to'??«nines  of  sections, 
as  actually  run  and  marked  by  the  government  surveyor, 
are  the  true  and  established  lines  ;  that  the  corners  of 
sections,  as  marked  by  him,  are  the  true  and  established 
corners;  and  that  these  lines  and  corners  cannot  be 
changed.  The  cases  of  Walters  v.  Commons,  2  Porter, 
38,  and  l^olen  v.  Parmer,  24  Ala.  391,  hold,  that  the 
corners  of  subdivisions  of  sections  are  not,  like  the  corners 
of  sections,  declared  by  law  to  be  established  "as  the 
proper  corners,"  but  are  to  be  placed  "as  nearly  equi- 
distant as  possible  from  the  corners  of  the  section"  ;  and 
that,  if  a  mistake  is  made  in  that  particular,  the  mistake 
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can  be  corrected.  And  in  the  case  last  mentioned,  it  was 
decided,  that  such  a  mistake  by  the  government  surveyor, 
in  locating  the  half-mile  stake  on  the  eastern  line  of  a 
fractional  section,  should  be  corrected  by  changing  it  to  a 
point  equi-distant  from  the  section  corners  on  the  same 
line.  But  not  one  of  the  cases  decides  the  question  above 
stated  by  us, — the  most  important  question  in  the  case  at 
bar.  And  in  the  absence  of  any  direct  decision  of  that 
question,  we  shall  follow  what  seems  to  us  the  obvious 
common-sense  meaning  of  the  language  employed  in  the 
aforesaid  act  of  1832,  and  in  the  rules  and  regulations 
thereunder  prescribed;  and  hold,  that  as  between  a 
quarter-quarter  section,  of  a  fractional  section  subdivided 
under  said  act  and  rules  and  regulations,  and  a  '■'■residuary 
fraction"  of  the  same  section,  a  deficiency  in  the  contents 
of  the  section  constitutes  no  ground  for  apportionment, 
nor  for  reducing  the  area  of  the  quarter-quarter  section, 
as  marked  on  the  plat  of  subdivision. 

Upon  the  question  above  considered  and  decided  hy  us, 
the  charge  of  the  court,  construed  in  connection  with  the 
evidence,  is  in  substance  as  follows :  that  the  contents  of 
subdivision  8  were  to  be  ascertained  and  determined  ac- 
cording to  the  contents  and  legal  subdivisions  of  the 
entire  fractional  section ;  and  that  if  the  section  contained 
less  than  the  plat  of  subdivision  represented  its  subdivi- 
sions to  contain,  and  all  the  subdivisions  had  been  purchased, 
the  purchaser  or  owner  of  a  quarter-quarter  section  did 
not  have  the  right  to  recover  the  full  number  of  acres 
marked  on  it  in  the  plat  of  subdivision,  and  sold  to  him 
by  the  government,  to  the  exclusion  and  loss  of  the  pur- 
chaser or  owner  of  a  "residuary  fraction"  ;  but  his  right, 
in  such  case,  was  restricted  to  a  recovery  of  "his  pro-rata. 
share."  There  is  error  in  that  charge ;  and  for  that  error, 
the  plaintiff  would  have  been  entitled  to  a  reversal,  if  the 
verdict  and  judgment  had  been  rendered  against  him. 
But  that  error  does  not  entitle  the  defendant  to  a  reversal, 
because,  under  the  undisputed  facts  of  the  case,  it  was  in 
his  favor,  and  could  not  have  injured  him.  There  was 
no  evidence,  or  pretense,  that  the  fractional  section  con- 
tained more  than  the  plat  of  subdivision  represented  its 
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subdivisions  to  contain.  The  charge  of  the  court  did  not 
allow  the  plaintiff  to  recover  any  land  outside  of  the 
houiidaries  of  his  quarter-quarter  section,  as  indicated  by 
the  government  survey  and  plat  of  subdivision  ;  nor  did 
it  allow  him  to  recover  for  any  trespass  which  was  not 
committed  within  those  limits.  But  it  diminished  the 
plaintiff's  chances  for  a  verdict,  and  increased  those  of  the 
defendant,  by  making  it  essential  to  a  recovery  by  the 
plaintiff,  that  he  should  not  only  prove  that  the  oat  field 
in  controversy  was  within  the  boundaries  of  his  quarter- 
quarter  section,  as  designated  by  the  government  survey 
and  plat  of  subdivision,  but  should  also  prove  tliat  the 
said  field  was  within  the  limits  to  which  his  quarter- 
quarter  section  might  be  reduced  by  subjecting  it  to  an 
apportionment  of  the  deficiency  of  the  contents  of  the 
entire  section.  There  is  nothing  in  that  charge,  nor  in 
any  of  the  other  charges,  which  entitles  the  defendant  to 
a  reversal  of  the  judgment. 

If  any  portion  of  the  charge,  when  construed  in  con- 
nection with  the  evidence,  could  wdtli  any  reason  be 
understood  or  construed  as  asserting  that  the  plaintiff' 
could  recover  any  land  outside  of  the  boundaries  of  his 
quarter-quarter  section,  as  designated  by  the  government 
survey  and  ofiicial  plat  of  subdivision,  or  for  any  trespass 
committed  beyond  those  limits,  the  case  would  then  be 
very  different  from  that  now  presented.  But  as  no  por- 
tion of  the  charge  could  with  any  reason  be  so  understood 
or  construed,  and  as  the  plaintiff"  is  clearly  entitled  to 
recover  of  this  defendant  any  land  in  his  possession  which 
is  within  the  boundaries  of  the  j)laintiff's  quarter-quarter 
section,  as  indicated  by  the  government  survey  and  ofiicial 
plat  of  subdivision,  we  think  it  clear  that  no  injury  has 
been  done  to  the  defendant  by  any  portion  of  the  charge. 

We  have  carefully  examined  the  several  exceptions  and 
assignments  of  error  wdiich  are  not  disposed  of  by  the 
foregoing  part  of  this  opinion,  and  we  think  it  too  clear 
for  argument  that  there  is  nothing  in  those  exceptions 
and  assignments  of  error.  The  rulings  of  the  court  em- 
braced by  them  are  manifestly  correct. 

The  judgment  is  afiolrmed;  Walker,  J.,  not  sitting. 
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McDOUGALD'S  ADM'R  vs.  RXJTIIERFORD. 

[assumpsit  ox  PRO.MrSSORT  NOTE  BY  EXDORSEE  AGAIXST  ENDORSER.] 

1.  Liabililj/ of  endorser. — la  declaring  against  the  endorser  of  a  promisJory 
note,  at  common  law,  it  was  necessary  to  aver  a  demand  and  noMce.  or  an 
excuse  for  the  omission  of  either;  while,  under  the  statute  of  this  State 
respecting  notes  not  payable  in  bank,  it  is  necessary  to  aver  the  institution 
of  a  suit  against  the  maker,  and  its  prosecution  to  a  return  of  "no  property" 
on  an  execution. 

2.  Pleading  foreign  statute  as  to  liahility  of  endorser. — In  an  action  against  an  en- 
dorser, an  averment  in  the  declaration,  "that  by  the  laws  of  the  State  of 
Georgia,  where  said  endorsement  was  made,  the  said  defendant  became 
liable  to  pay  said  sum  of  money,  in  said  note  specified,  to  said  plaintiff," — 
is  but  the  statement  of  a  conclusion  as  to  the  effect  of  the  foreign  law,  and 
tlie  rights  and  liabilities  of  the  parties  under  that  law. 

S.  Pleading  matters  occurring  after  snit  brought. — Facts  which  occur  after  the 
commencement  of  the  suit,  but  before  issue  joined  or  plea  pleaded,  must  be 
pleaded  to  the  further  maintenance  of  the  suit ;  whila  facts  which  occur 
subsequent  to  tiie  joinder  of  issue  or  the  interposition  of  a  plea,  must  be 
pleaded  p«i.?  darrein  continuance. 

4.  Conclusiveness  of  decree  rejecting  claim  against  insolvent  estate. — A  final  decree  of 
the  probate  court,  in  the  matter  of  an  insolvent  estate,  rejecting  the  claim 
■of  a  creditor,  to  which  objections  were  filed  within  the  time  allowed  by  law, 
is  final  and  conclusive  on  the  creditor,  if  he  appeared  and  was  a  party  to 
the  issue  made  up  as  the  statute  directs,  notwithstanding  the  pendency  of  a 
suit  on  his  claim  in  the  circuit  court  at  the  time  the  decree  of  insolvency 
was  rendered. 

5.  When  plea  of  nan  est  factum  is  necessary. — The  statiite  of  this  State,  (Clay's 
Digest,  840,  §  152.)  requiring  a  sworn  plea  to  put  in  issue  the  execution  of 
any  written  instrument  declared  on,  applies  to  instruments  executed  in 
another  State. 

i6.  Conflict  of  laws  as  to  interpretation  oj  contract. — The  interpretation  of  a  contract, 
and  the  obligations  which  it  imposes  on  the  respective  parties,  are  to  be  de- 
termined by  the  Icz  loci  contractus,  and  not  by  the  lex  dom/cilii. 

7.  Charge  invading  province  of  Jury. — A  charge  to  the  jury,  assuming  as  proved 
a  fact  which  the  evidence  only  tends  to  prove,  is  an  invasion  of  their  pro- 
vince, and  therefore  erroneous. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  John  Gill  Shorter. 

Tins  action  was  brought  by  Adolphus  S.  Rutherford 
against  the  administrator  of  Daniel  McDougald,  deceased ; 
was  founded  on  the  intestate's   endorsement  of  a  promis- 
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sorj  note  for  $115,  executed  by  John  II.  Watson  and 
B.  W.  Walker,  dated  "Columbus,  Dec.  31,  1844,"  and 
payable,  twelve  months  after  date,  to  Augustus  Grant  or 
bearer ;  and  was  commenced  on  the  14th  March,  1851. 
The  declaration,  after  setting  out  the  execution  of  the 
note,  and  its  endorsement  by  the  defendant's  intestate  at 
Columbus,  Georgia,  averred  that,  "by  the  laws  of  the 
State  of  Georgia,  where  said  endorsement  was  made,  the 
said  Daniel  McDougald  became  liable  to  pay  said  sum  of 
money,  in  said  note  specified,  to  said  plaintiff;  and  being 
so  liable,"  &c.  A  demurrer  to  the  declaration  was  inter- 
posed, but  overruled  by  the  court. 

The  defendant  pleaded,  Ist^  7ion  assimijmt ;  2d,  the 
statute  of  non-claim;  and  his  other  pleas  were  as  follows: 
"3.  This  defendant  was  appointed  administrator  of  the 
estate  of  said  Daniel  McDougald,  deceased,  by  the  orphans' 
court  of  Russell  county,  Alabama,  on  the  4th  Marcli^ 
1850;  and  on  the  10th  November,  1851,  by  a  judgment 
and  decree  of  said  orphans'  court,  the  estate  of  said  dece- 
dent was  declared  and  decreed  to  be  insolvent,  in  pur- 
suance of  a  report  previously  made  by  the  said  adminis- 
trator, in  due  order  of  law,  which  report  represented  said 
estate  to  be  insolvent ;  and  the  claim  of  the  said  plaintiff, 
being  for  the  same  cause  of  action,  was  presented  to  said 
probate  court  of  Russell  county,  within  six  months,  and 
prosecuted  therein;  and  the  administrator  filed  objections 
to  the  allowance  of  said  claim,  within  nine  months  from 
the  said  declaration  and  decree  of  insolvency ;  and  upon 
a  fall  (?)  hearing  by  said  court  of  the  evidence  and  agree- 
ment in  relation  to  the  said  claim,  and  the  objections 
thereto,  the  said  court  did  grant  the  motion  of  the  admin- 
istrator, and  reject  and  disallow  the  claim,  in  and  by  a 
decree  made  and  rendered  on  the  17th  January,  1853. 
4.  Defendant  saith,  that  the  estate  of  said  decedent  was 
declared  insolvent,  by  said  probate  court  of  Russell  county, 
on  the  10th  November,  1851.  5.  General  denial  that  the 
law  of  Georgia  is  as  alleged." 

The  plaintiff  demurred  to  the  third  and  fifth  pleas,  took 
issue  on  the  first  and  fourth,  and  replied  to  the  second 
that  this   suit   was   instituted  on  the  14tli   March,    1851. 
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The  court  sustained  the  demurrer  to  the  third  and  fifth 
pleas,  and  overruled  a  demurrer  to  the  replication  to  the 
second;  and  issue  was  then  joined  on  said  replication. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
offered  in  evidence  the  note  sued  on,  with  the  endorse- 
ment thereof;  to  the  introduction  of  which  evidence  the 
defendant  objected,  "as  not  showing  any  cause  of  action 
authorizing  a  suit  in  the  name  of  the  present  plaintiff, 
a7id  because  there  was  no  proof  of  the  signatures  of  those 
who  purported  to  be  the  makers."  The  court  overruled 
both  of  these  objections,  and  the  defendant  excepted. 

"There  was  proof,  tending  to  show  that  all  the  parties 
to  said  note,  about  the  date  thereof,  resided  in  Columbus, 
Georgia.  The  plaintiff  offered  in  evidence  the  following 
acts  of  the  State  of  Georgia,  extracted  from  Cobb's  Digest, 
pp.  519,  594  : 

'■Section  XXY.  All  bonds,  and  other  specialties,  and 
promissory  notes,  and  other  liquidated  demands,  bearing 
date  since  the  9th  day  of  June,  1791,  whether  for  money 
or  other  thing,  shall  be  of  equal  dignity,  and  negotiable 
by  endorsement,  in  such  manner,  and  under  such  restric- 
tions, as  are  prescribed  in  the  case  of  promissory  notes. 
Provided^  that  nothing  herein  contained  shall  prevent  the 
party  from  (?)  giving  any  bond,  note,  or  other  writing, 
from  restraining  the  negotiability  thereof,  by  expressing 
in  the  body  thereof  such  intention.' 

^An  act  to  define  the  liability  of  endorsers  of  promissory 
notes  and. other  instruments,  and  to  place  them  upon  the 
same  footing  with  securities.     Approved  Dec.  21, 1826. 

*  *  *  'From  and  after  the  passage  of  this  act,  that 
the  parties  heretofore  required  of  making  a  demand  of  the 
makers  of  promissory  notes  and  other  instruments  for  the 
payment  and  performance  of  the  same,  and  their  giving 
notice  of  such  demand  within  a  reasonable  time  to  the 
endorsers  of  said  promissory  notes  and  other  instruments, 
shall  cease  and  become  entirely  unnecessary  to  bind  said 
endorsers ;  and  whenever  any  person  whatsoever  endorses 
a  promissory  note,  or  other  instrument,  he  shall  be  held, 
taken  and  considered  as  security  to  the  same,  and  be  in 
all  respects  bound  as  security,  until  said  promissory  note, 
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or  other  instrument  is  paid  oif  and  discharged,  and  shall 
be  liable  to  be  sued,  in  the  same  manner,  and  in  the  same 
action,  with  the  principal,  or  maker  of  said  promissory 
note  or  other  instrument ;  any  law,  practice,  or  usage  to 
the  contrary,  notwithstanding.  Provided,  always,  that 
nothing  herein  contained  shall  extend  to  any  promissory 
note,  which  shall  be  given  for  the  purpose  of  negotiation, 
or  intended  to  be  negotiated,  at  any  chartered  bank,  or 
which  may  be  deposited  in  any  chartered  bank  for  collec- 
tion. Provided,  also,  that  nothing  contained  in  tins  act 
shall  be  construed  as  to  prevent  the  endorser  from  defin- 
ing his  liability  in  the  endorsement. 

'■Section  11.  Any  security,  or  endorser,  may,  whenever 
he  thinks  proper,  after  the  note  or  instrument  becomes 
due,  require  the  holder  to  proceed  to  collect  the  same  ; 
and  if  he  shall  not  proceed  to  do  so,  within  three  months, 
the  endorser  or  security  shall  be  no' longer  liable.' 

"The  interest  of  the  State  of  Georgia  was  also  proved. 
This  was  all  the  evidence  submitted  on  the  question  of 
indebtedness,  and  in  support  of  the  declaration ;  and 
thereupon  the  court  charged  the  jury,  in  relation  to  the 
point  of  indebtedness,  that  if  they  believed  all  the  evi- 
dence, the  plaintiff  was  entitled  to  sue  in  his  own  name, 
and  was  entitled  to  recover  in  this  action ;  to  which  charge 
the  defendant  excepted." 

The  rulings  of  the  court  on  the  pleadings,  and  the 
charge  to  the  jury,  are  now  assigned  as  error. 

Geo.  D.  Hoopek,  for  the  appellant. 

L.  E.  Parsons,  and  John  White,  contra. 

"WALKER,  J. —  The  declaration  contains  no  averment 
of  a  demand  of  the  makers  of  the  note,  and  notice  to  the 
endorser,  nor  of  any  excuse  for  the  omission  of  such  de- 
mand and  notice.  Therefore,  the  declaration  does  not 
show  a  liability  upon  the  endorsement,  if  tested  by  the 
common  law. — Mims  v.  Central  Bank  of  Ga.,  2  Ala.  295. 
On  the  other  hand,  there  is  no  averment  of  facts  showing 
a  compliance  with  the  Alabama  statute,  which  requires  a 
prosecution  of  the  maker  to  a  return  of  nulla  bona.  There 
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is,  therefore,  no  cause  of  action  found  in  the  declaration, 
when  tested  by  the  Alabama  law.  If  then  the  declaration 
be  good,  it  must  be  made  so  by  the  pi  eading  of  the  Geor- 
gia law.  It  is  indispensable  to  the  maintenance  of  the 
declaration,  that  the  averment  of  the  Georgia  law  should 
show  that  the  facts  set  forth  impose  a  legal  liability  upon 
the  defendant,  according  to  that  law.  The  declaration 
does  not  state  what  the  law  of  Georgia  is,  or  was  ;  but 
states  a  conclusion  as  to  the  effect  of  the  law,  and  as  to 
the  rights  and  liabilities  of  the  parties  under  the  law. 
The  mode  of  pleading  here  is  not  distinguishable  from 
that  in  the  case  of  Cockrell  and  "Wife  v.  Gurle} ,  26  Ala. 
405 ;  and  we  refer  to  that  decision,  as  a  conclusive  authority 
upon  the  point. — See,  also,  Alday  v.  Jameson,  3  Porter, 
112.  The  demurrer  to  the  declaration  ought  to  have 
been  sustained,  and  the  court  erred  in  overruling  it. 

The  third  plea  sets  up  matters  occurring  after  the  com- 
mencement of  the  suit;  and  they  should,  therefore,  have 
been  pleaded  to  the  further  maintenance  of  the  suit,  or 
'puis  darrein  continuance^  according  as  they  occurred  before 
or  after  issue  joined,  or  plea  pleaded. — Sadler  v.  Fisher, 
3  Ala.  200  ;  Burns  v.  Hindman,  7  Ala.  531 ;  1  Chitty  on 
Pleading,  657,  658 ;  Yeaton  v.  Lynn,  5  Peters,  224 ; 
Covell  v.  Weston,  20  John.  414.  For  this  reason,  if  no 
other,  the  demurrer  to  this  plea  was   properly  sustained. 

This  plea  was  evidently  drawn  up  in  haste,  and  several 
questions  as  to  its  sufficiency  in  its  present  form  occur  to 
us,  which,  when  it  has  been  carefully  reconstructed,  may 
not  again  arise.  We  therefore  consider  the  question  of 
law  which  alone  has  been  argued  by  the  counsel,  and 
which  we  suppose  was  intended  to  be  raised  by  the  plea 
and  demurrer,  without  examining  all  the  questions  sug- 
gested by  the  plea  in  its  present  imperfect  form. 

We  think  the  following  proposition  maintainable :  If 
the  estate  was  regularly  declared  insolvent ;  and,  within 
six  months  thereafter,  the  creditor  filed  his  claim  in  the 
probate  court ;  and  within  nine  months  the  administrator, 
or  some  creditor  in  his  name,  filed  in  the  probate  court 
written  objections  to  the  claim  according  to  the  provisions 
of  the  statute ;  and  thereupon  an  issue  was  made  up,  and 
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tried,  between  the  creditor  as  plaintiff  and  tlie  administra- 
tor as  defendant,  upon  wliicli  the  parties  appeared ;  and 
the  court  thereupon  rejected  the  claim,  and  made  a  decree 
disallowing  it  according  to  the  statute, — that  judgment 
would  be  conclusive  upon  the  plaintiff,  notwithstanding 
a  suit  upon  the  claim  was  pending  in  the  circuit  court  at 
the  time  of  the  decree  of  insolvency. 

Ilnder  the  statute,  (Clay's  Digest,  194,  §§  10,  11,  12,)  it 
is  clear  that  the  mere  report  and  declaration  of  insolvency 
would  not  affect  the  pending  suit,  further  than  to  prevent 
the  issue  of  execution.  But  the  question  here  is  not  as 
to  the  effect  of  the  report  and  decree  of  insolvency,  but  of 
a  decree  upon  the  merits,  rejecting  the  claim,  after  the 
plaintiff  has  filed  it  in  the  probate  court,  and  it  has  been 
there  contested  and  tried  upon  an  issue  to  which  the 
plaintifl*  was  a  party,  in  the  manner  pointed  out  in  the 
statute. — See  section  13,  supra.  The  circuit  court  having 
first  obtained  jurisdiction  of  the  cause,  the  plaintiff,  by 
interposing  in  a  proper  manner  the  pendency  of  suit  in 
that  court,  might  have  defeated  the  proceedings  to  test 
his  claim  in  the  probate  court.  But  the  probate  court 
unquestionably  had  jurisdiction  of  the  subject-matter. 
The  plaintiff  had  the  right  to  file  his  claim  in  that  court, 
and  prosecute  it  to  a  judgment  if  he  could.  If,  in  a  court 
of  competent  jurisdiction,  he  has*  proceeded  to  prosecute 
his  claim  to  a  final  decision  on  the  merits,  without  inter- 
posing the  prior  pendency  of  the  other  suit,  he  must  be 
bound  by  the  judgment;  otherwise,  he  might  make  the 
proceedings  in  the  probate  court  a  mere  experiment. 
Under  a  different  decision,  the  conclusiveness  of  the 
judgments  of  courts  having  jurisdiction  over  the  subject- 
matter  and  the  parties,  would  not  be  vindicated. 

Upon  this  question,  the  case  of  Dorman  v.  Ogburn  can- 
not avail  the  appellee.  Jn  that  case,  a  guardian,  appointed 
by  the  orphans'  court  of  Chambers  county,  was  removed, 
because  a  subsequent  guardian  had  been  appointed  by  the 
orphans'  court  of  Montgomery  county.  The  court, 
arguendo,  says  :  "K  a  particular  orphans'  court,  having 
jurisdiction  of  an  orphan  and  of  his  estate,  appoint  a 
guardian  of  them  both,  that  court  has  the  exclusive  juris- 
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diction  afterwards,  and  there  is  no  authority  for  such 
orphans'  court  either  to  remove  such  guardian,  or  to 
supereede  him  by  another  appointment."  We  understand 
the  court  to  mean  nothing  more,  than  that  the  jurisdiction 
over  a  guardianship,  having  rightfully  attached,  is  exclu- 
sive, and  cannot  be  divested  by  another  court  assuming 
the  same  jurisdiction.  The  inapplicability  of  that  principle 
to  this  case  results  from  the  fact,  that  the  probate  court 
and  circuit  court  have  concurrent  juinsdiction,  and  the 
plaintiff  had  therefore  a  right  to  defeat  the  subsequent 
proceedings  of  the  orphans'  court,  on  the  ground  that  the 
jurisdiction  of  the  circuit  court  had  already  attached  ;  but, 
failing  to  avail  himself  of  this  right,  he  cannot  treat  the 
proceedings  as  a  nullity. 

The  fifth  plea  was  good,  because,  as  already  decided, 
there  was  no  cause  of  action,  unless  the  Georgia  law  was 
such  as  it  is  represented  in  the  declaration,  in  the  form  of 
a  conclusion  by  the  pleader.  The  demurrer  was  therefore 
improperly  sustained  to  the  fifth  plea. 

The  court  did  not  err  in  admitting  the  note  and  en- 
dorsement in  evidence,  without  proof  of  their  execution. 
Our  statute  (Clay's  Digest,  340,  §  152)  has  been  construed 
to  dispense  with  proof  of  the  execution  of  instruments, 
made  in  another  State,  where  non  est  factum  is  not  pleaded. 
Miller  &  Cobb  v.  Mclntyre,  9  Ala.  638 ;  Dew  v.  Garner, 
T  Porter,  503. 

The  charge  of  the  court,  that  if  the  jury  believed  the 
evidence,  they  must  find  for  the  plaintifl',  was  erroneous. 
The  pleadings  and  proof  showed  no  effort  to  coll-ect  out 
of  the  makers  of  the  note,  no  demand,  no  notice,  and  no 
excuse  for  the  omission  in  those  respects ;  and  conse- 
quently, if  the  plaintifiP'  was  entitled  to  a  verdict,  it  was 
by  aid  of  the  Georgia  statutes  in  proof.  Those  statutes 
were  not  available  to  him,  and  were  indeed  irrelevant 
evidence,  unless  the  contract  was  proved  to  have  been 
made  in  Georgia,  or  with  a  view  to  its  performance  in 
that  State.  It  is  by  the  lex  loci  contractus^  and  not  the 
lex  domicilii,  that  the  contract  is  to  be  interpreted,  and  its 
obligations  measured. — Miller  k  Cobb  v.  Mclntyre,  9  Ala. 
638  ;  Dunn  v.  Adams,  Parmeter  k  Co.,  1  Ala.  527  ;  Story 
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on  Conflict  of  Laws,  §§.  242,  280,  281,  282  ;  Hanriek  v. 
Andrews,  9  Porter,  9.  Therefore,  if  it  had  been  proved 
that  the  parties  to  the  contract  resided  in  Georgia  at  the 
time  it  was  made,  the  applicahility  of  the  laws  of  tliat 
State  wonkl  not  have  resulted.  Li  this  case,  the  proof 
not  only  did  not  show  that  the  contract  was  made  in 
Georgia,  but  it  did  not  even  establish  the  fact  of  their 
residence  in  that  State  at  the  time.  The  bill  of  exceptions 
simply  says,  that  there  was  proof  tending  to  show  that  the 
parties  resided  in  Georgia.  If  a  residence  in  Georgia  had 
been,  of  itself,  sufficient  to  authorize  a  verdict  for  the 
plaintiff,  it  would  have  been  improper  for  the  court  to 
have  assumed,  as  it  did  by  the  charge  given  upon  the 
evidence,  a  fact  as  proved,  when  there  was  only  a  tendency 
of  the  proof  to  establish  it. — Lawler  v.  IsTorris,  28  Ala. 
675;  Stanley  V.  l^elson,  lb.  514;  King  v.  Pope,  fi^  602; 
McKenzie  v.  Bank,  ih.  606  ;  Foust  v.  Yielding,  ib.  658. 

If  the  plaintilf  can  recover  at  all  in  this  case,  it  is  manifest 
that  it  must  be  upon  the  Georgia  statute,  which  makes 
the  endorser  stand  in  the  place  of  a  security  upon  the 
note,  and  therefore  liable  as  a  maker.  This  peculiar 
liability  cannot  be  visited  on  the  endorser,  unless  the  en- 
dorsement was  made  in  the  State  from  the  law  of  which 
it  is  deduced  ;  because  the  endorsement  is  a  separate  and 
independent  contract,  the  liabilities  growing  out  of  which 
are  to  be  ascertained  and  measured  by  the  law  of  the 
place  where  it  was  made. — Givens  &  Herndon  v.  "Western 
Bank  of  Georgia,  2  Ala.  397  ;  Cox  v.  Adams,  2  Georgia, 
158 ;  Story  on  Promissory  Kotes,  §  155 ;  Stoiy  on  Con- 
flict of  Laws,  §§  267,  314.  It  is  therefore  indispensable 
to  the  maintenance  of  the  action,  that  the  endorsement 
should  be  proved  to  have  been  made  in  Georgia ;  and,  in 
the  absence  of  such  proof,  a  charge  that,  if  the  jury  believe 
the  evidence,  they  must  find  for  the  plaintiif,  is  improper. 

Should  it  appear,  upon  a  future  trial  of  the  case,  that 
the  note  and  endorsement  were  made  in  Georgia,  but  that 
the  transfer  by  delivery  from  the  payee  to  the  endorser 
was  made  in  Alabama,  by  the  laws  of  which  State  a 
transfer  by  delivery  cannot  vest  the  assignee  with  the 
legal  title  to   the  note,  the  question  would  then  arise, 
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whether  an  endorsee  who  held  the  note  upon  such  a 
transfer  would  be  within  tlie  statute  of  Georgia,  which 
imposes  the  peculiar  liability  upon  endorsers.  We  have 
examined  this  question ;  but,  as  it  is  one  of  some  difficulty, 
and  entirely  new  in  this  court,  and  may  not  arise,  we 
forbear  to  express  any  opinion  upon  it,  but  subjoin  a  list 
of  the  authorities  pertaining  to  the  question,  which  our 
investigations  have  discovered. — Story  on  Promissory 
]N'ote8,  §§  155,  120,  133,  459 ;  Trimby  v.  Vignier,  1  Biug. 
K  C.  151,  (27  E.  C.  L.  336) ;  De  la  Chaumette  v.  Bank 
of  England,  9  Barn.  &  Cress.  208,  (17  E.  C.L.  356) ;  S.  C. 

2  Barn.  &  Adolph.  385,  (22  E.  C.  L.  106) ;  Story  on  Con- 
flict of  Laws,  §§  354-6 ;  Cox  v.  Adams,  2   Georgia,  158  ; 

3  Ala.  610 ;  ib.  648 ;  ib.  633  ;  6  ib.  746  ;  9  ib.  216  ;  ib.  159 ; 
15  ib.  385. 

For  the  errors  indicated  in  the  foregoing  opinion,  the 
judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


FARROW  vs.  BRAGG'S  ADM'R. 

[action   UXDEK   code   ox   common   COUXTS   IX  ASSUMPSIT.] 

,  Amendment  of  comjjlaint. — lu  an  action  brought  by  an  administrator,  if  the 
complaint  sliows.  both  in  its  body  and  in  the  marginal  statement  of  the  par- 
ties, that  he  sues  in  his  representative  character,  it  may  be  so  amended  as 
to  describe  the  cause  of  action  with  more  particularity,  and  thus  authorize 
a  recovery  by  him  in  his  representative  capacity. 

Competency  of  adminifil  rat  or  as  witness. — In  an  action  instituted  by  a  special 
administrator,  who  is  superseded  during  the  pendency  of  the  suit  by  the 
appointment  of  an  administrntor  in  chief,  if  the  latter  is  thereupon  sub- 
stituted as  the  plaintiff  of  record,  the  former  is  a  competent  witness  for  the 
plaintiff. 

.  What  constitutes  deposit. — Where  a  slave  is  placed  by  his  owner  in  the  pos- 
session of  a  third  person,  "lo  take  care  of  him,  keep  him  until  called  for, 
and  pay  nothing  for  his  hire  during  the  time  he  might  have  him," — this  is 
a  mere  deposit,  and  does  not  amount  to  a  contract  of  hiring. 

.  Liability  of  such  bailee. — A  bailee,  holding  possession  of  a  slave  under  a  con- 
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tract  of  deposit,  is  not  liable  to  the  personal  representative  of  the  bailor  for 
hire,  until  after  demand  made. 

6.  Breach  of  contract  hy  plaintiff  defeats  recovery. — If  the  owner  retakes  the  pos- 
session of  his  slave,  before  the  expiration  of  the  stipulated  time  of  hiring, 
and  against  the  objection  of  the  hirer,  he  cannot  afterwards  recover  any 
portion  of  the  hire, 

6.  Estoppd  against  administrator. — A  special  administrator,  who  hires  out  the 
slaves  belonging  to  his  intestate's  estate,  is  estopped,  in  an  action  to  recover 
the  hire,  from  setting  up  his  own  want  of  authority. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  John  Gill  Shorter. 

In  this  case,  the  defendant  was  summoned  "to  answer 
the  complaint  of  John  D.  Adair,  special  administrator  of 
Zebulon  D.  Bragg,  deceased"  ;  and  the  original  complaint 
was  as  follows  : 

"John  D.  Adair,  special  adm'r  on\      The  plaintift"  claims 
the  estate  of  Z.  I).   Bragg,   dec'd,/ of  the  defendant  |114, 
vs.  {  due  to  him  as  admin- 

Robert  B.  Farrow.  )  istrator  as    aforesaid, 

from  the  said  defendant,  by  account,  on  the  25th  day  of 
December,  1853  ;  also,  on  an  account  stated  between 
the  plaintiff  and  defendant,  on  the  said  25th  December, 
1853  ;  also,  for  work  and  labor  done  by  plaintiff  for  de- 
fendant, on  the  24th  December,  1853,  for  which  the 
plaintiff  claims  of  the  defendant  $114 ;  which  several  sums 
of  money,  with  the  interest  thereon,  are  now  due." 

At  the  trial  term  of  the  cause,  as  appears  from  the  bill 
of  exceptions,  "the  plaintiff  suggested  to  the  court  the 
i-evocation  of  the  letters  of  administration  which  had  been 
granted  to  John  D.  Adair,  as  special  administrator  of  the 
estate  of  said  Bragg,  and  the  appointment  in  his  stead  of 
one  Geo.  D.  Smith,  as  administrator  in  chief;  and  asked 
leave  to  make  said  Geo.  D.  Smith  the  party  plaintiff ; 
which  motion  was  granted  by  the  court.  He  then  asked 
leave  to  amend  his  complaint ;  which  was  allowed  by  the 
court,  against  the  defendant's  objection.  He  thereupon 
amended  his  complaint,"  so  as  to  make  it  read  as  follows: 
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"Joliii  D.  Adair,  special  adm'r  of  \     rpj^^  plaintiff  claims 
the  estate  of  Z.  D.  Bragg,  dec'd,   /  ^  ^^^^  defendant  $114, 
'^^'  I  due  from  liim  by  ac- 

Robert  B.  Farrow.  /count  on  the  25th  day 

of  December,  1853;  also,  the  sum  of  $114,  for  work  and 
labor  done  by  the  said  Zebulon  D.  Bragg  in  his  lifetime, 
for  the  defendant,  at  his  request,  on  the  25th  December, 
1853 ;  also,  the  sum  of  $114,  for  goods,  wares,  and  mer- 
chandize, sold  by  the  said  Zebulon  D.  Bragg  in  his  lifetime, 
to  said  defendant,  on  the  25th  December,  1853  ;  which 
said  several  sums  of  money,  with  the  interest  thereon,  are 
now  due.  Also,  the  sum  of  $114,  for  work  and  labor 
done  by  the  plaintiff,  administrator  as  aforesaid,  for  the 
defendant,  and  at  his  request,  on  the  25th  December, 
1853 ;  which  sum  of  money,  with  the  interest  thereon,  is 
now  due." 

The  defendant  resei-ved  an   exception  to  the  ruling  of 
the  court  allowing  this  amendment  of  the  complaint. 

"The  plaintiff  then  offered  said  Adair  as  a  witness,  to 
prove  the  demand  sued  for.  The  defendant  objected  to 
his  competency  as  a  witness  for  plaintiff;  the  court  over- 
ruled the  objection,  and  permitted  the  said  Adair  to 
testify ;  and  the  defendant  excepted.  There  was  no  proof 
that  the  defendant  had  ever  been  notified  that  plaintiff' 
intended  to  establish  the  claim  by  his  own  oath,  or  by  the 
oath  of  said  Adair. 

"The  defendant  then  pleaded,  in  short  by  consent,  i}o?i 
assumpsit,  and  set-off.  It  appeared  by  the  testimony, 
that  in  the  early  part  of  the  year  1853,  and  while  said 
Bragg  was  in  life,  one  Thomas  E.  Mui-phy,  who  was  his 
agent,  wishing  to  get  a  slave  belonging  to  said  Bragg, 
named  Nias,  out  of  the  town  of  Salem,  and  into  the 
country,  on  account  of  the  slave's  feeble  health,  and  to 
keep  him  from  getting  into  difficulties,  placed  him  in  the 
possession  of  the  defendant,  who  lived  in  the  country, 
under  an  understanding  and  agreement  that  said  defend- 
ant was  to  take  care  of  him,  keep  him  until  called  for, 
and  pay  nothing  for  his  hire   during  the  time  he  might 
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have  liim ;  that  Bragg  himself,  some  short  time  afterwards, 
when  informed  of  what  Murphy  had  done,  ratified  and 
confirmed  it;  tliat  defendant  kept  the  slave  until  the  close 
of  the  year,  and  then  sent  him  to  said  Adair,  who  was 
then  the  special  administrator  of  said  Bragg ;  that  Bragg 
died  in  May  of  that  year;  that  neither  he  in  his  lifetime, 
nor  his  said  special  administrator  after  his  death,  ever 
called  upon  defendant  for  said  slave,  or  made  any  demand, 
except  as  above  stated.  It  further  appeared  from  the 
proof,  that  on  the  day  said  special  administrator  was  ap- 
pointed, (which  was  at  a  regular  term  of  the  probate 
court  of  liussell,)  and  after  his  appointment,  but  before 
he  had  given  bond  and  qualified,  he  agreed  to  hire  to  said 
defendant  two  other  slaves  belonging  to  said  estate,  named 
Jack  and  Ransom,  until  an  administrator  in  chief  should 
be  appointed,  (which  the  parties  supposed  w^ould  be  done 
at  the  next  term  of  said  probate  court,)  at  an  annual  hire 
of  $8  per  month ;  but  that  after  the  next  regular  term  of 
said  probate  court,  and  before  an  administrator  in  chief 
was  appointed,  said  Adair  took  botli  of  said  slaves  out  of 
defendant's  possession,  against  his  objection. 

"The  court  thereupon  charged  the  jury,  that  if  they 
believed  the  evidence,  in  regard  to  the  manner  in  which 
the  defendant  received  and  held  the  slave  l^'ms,  the  law 
then  made  him  the  bailee  of  Bragg,  and  he  was  not 
chargeable  w^ith  hire  while  said  Bragg  lived,  and  did  not 
call  for  him  ;  but  that  the  bailment  terminated  upon 
Bragg's  death,  and  the  defendant  became  liable  to  pay  his 
administrator  reasonable  hire,  from  that  day  forth  until 
he  gave  him  up,  without  the  administrator  calling  for  the 
slave,  or  demanding  him  from  the  defendant ;  and  that  a 
demand  by  the  administrator  was  not  necessary  to  charge 
the  defendant  with  hire. 

"The  court  further  charged  the  jury,  that  if  they  be- 
lieved the  evidence,  in  regard  to  the  hiring  of  the  other 
two  slaves  by  the  special  administrator,  after  his  appoint- 
ment, but  before  he  gave  bond  and  qualified ;  and  that  he 
took  them  away  contrary  to  the  wishes  of  the  defendant, 
and  before  the  time  agreed  upon, — 3'et,  nevertheless,  he 
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was  entitled  to  recover  of  said  defendant  reasonable  liire 
for  them  during  the  time  he  kept  them." 

The  defendant  excepted  to  these  charges ;  and  he  now 
assigns  as  error  all  the  rulings  of  the  court  to  which,  as 
above  stated,  he  reserved  exceptions. 

John  A.  Lewis,  for  the  appellant. — 1.  The  original 
complaint  showed  no  cause  of  action  for  which  the  plain- 
tiff could  recover  in  his  representative  capacity,  while  the 
amendment  allowed  by  the  court  set  forth  a  cause  of 
action  accruing  to  him  in  his  fiduciary  character.  Conse- 
quently, the  amendment  should  not  have  been  allowed. 
Arrington  v.  Hair,  19  Ala.  243 ;  Tate  v.  Shackelford, 
24  Ala.  510.  It  was  equivalent  to  striking  out  the  name 
of  a  sole  plaintiif,  and  substituting  another  in  its  stead. — 
Leaird  v.  Moore,  27  Ala.  326. 

2.  Adair  i  was  not  a  competent  witness,  because  no 
notice  had  been  given  that  plaintiftMntended  to  establish 
his  demand  by  his  own  oath. — Code,  §§  2313-14. 

3.  The  defendant  held  possession  of  the  slave  Mas 
under  a  bailment  which  amounted  to  a  gratuitous  deposit 
only ;  and  no  time  being  fixed  for  the  re-delivery,  he  can- 
not be  subjected  to  an  action  at  law,  for  either  the  slave 
or  his  hire,  without  a  previous  demand  and  refusal. — 
Edwards  on  Bailments,  83-5 ;  2  Kent's  Com.  567  ;  Brown 
V.  Cook,  9  Johns.  361 ;  21  Vermont,  558. 

4.  The  act  of  Adair,  in  depriving  the  defendant  of  the 
possession  of  the  two  other  slaves  before  the  appointment 
of  an  administrator  in  chief,  was  a  violation  of  the  contract, 
which  deprived  him  of  the  right  to  recover  any  portion  of 
the  hire.— Petty  v.  Gayle,  25  Ala.  472. 

Clopton  &  LiGON,  contra. — 1.  The  original  complaint 
showed  a  cause  of  action  due  to  the  administrator  in  his 
representative  character.  The  amendment  only  specified 
the  cause  of  action  with  more  particularity. 

2.  Adair  was  a  competent  witness  when  offered.     He 
was  no  longer  a  party  on  the   record,  and  was  not  liable 
for  the  costs ;  nor  would  the  judgment  in  this  case  be- 
evidence  for  him  in  another  action. 
18 
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3.  The  death  of  Bragg  terminated  the  baihiient  under 
which  the  defendant  held  the  slave  Mas. — Edwards  on 
Bailments,  121.  He  became  liable  for  hire  from  that 
time,  his  only  duty  being  to  deliver  the  slave  to  the 
administrator. 

4.  iSTotwith standing  Adair's  appointment,  he  did  not 
become  administrator  in  fact,  until  he  had  qualified  and 
given  bond  as  the  statute  requires.  Consequently,  his 
agreement  with  Farrow,  as  to  the  two  other  slaves,  was 
not  binding  as  a  contract  on  the  estate ;  and  Farrow  was 
liable  for  reasonable  hire  while  he  had  the  possession. 
But,  even  if  the  contract  was  binding  on  the  estate,  there 
was  no  violation  of  it  by  Adair,  since  the  period  contem- 
plated by  the  parties  for  its  termination  was  the  next 
term  of  court,  when  they  supposed  an  administrator  in 
chief  would  be  appointed. 

STOx^E,  J. — The  precise  question  presented  by  the 
amendment  of  the  complaint  in  the  court  below,  has  not 
been  decided  by  this  court. 

In  Tate  v.  Shackelford's  Adm'r,  24  Ala.  510,  the  plain- 
tifi:',  styling  himself  administrator  in  right  of  his  wife  of 
the  estate  of  Geo.  W.  Hail,  deceased,  declared  on  a  con- 
tract made  with  himself  personall}^  Shackelford  died 
pending  the  suit,  and  the  suit  was  revived  in  the  name  of 
his  personal  representative.  This  was  excepted  to,  and 
assigned  as  error.  This  court  held,  that  the  words  admin- 
istrator, &c.,  were  descriptive  of  the  person,  and  that  the 
suit  was  properly  revived.  To  the  same  effect  is  Arring- 
ton  V.  Hair,  19  Ala.  243 ;  Gibson  v.  Land,  27  Ala.  117. 

Li  the  case  of  Tate  v.  Shackelford,  siqwa,  tliis  court 
laid  down  the  rule,  that  "the  character  in  which  a  party 
sues  must  be  determined,  not  from  the  description  of 
himself  which  he  gives  in  the  caption  of  the  declaration, 
but  from  the  body  of  the  pleading."  That  suit  was  com- 
menced before,  the  Code  went  into  operation,  and  under 
the  law  as  it  then  existed.  We  are  satisfied  with  the  rule 
expressed,  and  hold  that,  in  all  such  cases,  the  character 
in  which  a  plaintiff  sues  must  be  determined  by  the  cause 
of  action  he  describes  in  his   declaration,  rather  than  the 
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descriptive  words  employed  in   the  caption. — See  Chap- 
man V.  Spence,  22  Ala.  588. 

The  original  complaint  which  we  are  considering,  dis- 
closes the  representative  character  of  the  plaintiff,  hoth  in 
the  caption,  and  in  the  body  of  the  complaint.  Hence 
we  need  not  decide  whether  the  same  rnle  prevails  now 
as  formerly,  or  whether  the  caption,  or  marginal  state- 
ment of  the  parties,  is  a  part  of  the  complaint.  We  defer 
its  consideration,  until  it  shall  come  before  us. 

It  is  here  contended,  that  the  amendment  which  was 
allowed  in  this  case,  was,  in  eftect,  the  striking  out  of  a 
sole  party  plaintiff,  and  inserting  another.  If  this  be  the 
case,  it  was  unauthorized  by  the  Code,  (§  240-3,)  as  decided 
by  this  court  in  Leaird  v.  Moore,  27  Ala.  326.  "Without 
intending  to  impair  the  force  of  that  decision,  we  think 
the  policy  of  our  law,  as  disclosed  in  the  Code,  will  not 
justify  us  in  materially  extending  its  principles.  One 
object  of  the  Code  certainly  was,  to  discourage  technical 
objections,  and  to  secure  a  trial  ou  the  merits  of  each 
controvei'sy.— See  §§  2401-2-3^-5. 

The  question  here  is  different  from  the  one  presented 
in  Leaird  v.  Moore.  The  name  of  the  party  plaintiff  is 
not  sought  to  be  changed.  The  object  of  the  amendment 
was  to  describe  more  definitely  the  character  of  the  claim 
on  which  the  plaintiff  sued.  The  original  comiDlaint 
claimed  as  administrator ;  and  under  the  liberal  provisions 
of  the  Code  above  cited,  we  think  the  amendment  was 
clearly  permissible. 

Adair,  the  special  administrator,  was,  when  offered,  a 
competent  witness.  He  had  been  superseded  by  the  ap- 
pointment of  an  administrator  in  chief;  and  under  the  order 
of  the  court,  such  administrator  in  chief  had  been  substi- 
tuted* as  the  plaintff  of  record.  Although  the  special 
administrator,  while  in  office,  was  authorized  to  sue, 
(Code,  §  1677,)  yet  his  entire  authority  over  the  assets  of 
the  estate  ceased  when  he  was  superseded ;  and  it  then 
became  his  duty  to  deliver  to  the  rightful  administrator, 
on  demand,  all  the  assets  of  the  deceased  that  were  in  liis 
hands.  He  had  no  right  further  to  maintain  the  suit. — 
Code,  §§  1679,  1924.     Adair,  not  being  a  party  to  the 
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record  when  he  was  oiFercd  as  a  witness,  did  not  come 
within  the  provisions  of  the  Code,  §§  2313-14. 

In  the  case  of  liaiford  v.  Upson, .29  Ala.  188,  we  held, 
that  an  agreement  by  which  one  party  received  from 
another  a  family  of  slaves,  (a  part  of  whom  were  too  small 
to  labor,  and  others  sickly,)  to  be  boarded  for  their  work, 
would  constitute  a  valid  contract  of  hiring,  if  entered  into 
in  good  faith.  That  case  would  be  an  authority  for 
holding,  in  the  present  suit,  that  the  agreement  under 
which  appellant  obtained  the  possession  of  the  slave  Mas, 
amounts  to  a  contract  of  hiring,  if  any  definite  time  had 
been  agreed  on.  The  agreement,  however,  being  that 
Farrow  should  keep  him  until  called  for,  and  pay  nothing 
for  his  hire,  forbids  that  we  should  so  hold.  A  possession, 
thus  acquired,  might,  in  the  discretion  of  the  owner,  con- 
tinue for  one  or  for  five  years,  or  it  might  be  terminated 
in  one  hour.  "We  think  this  was  not  a  contract,  on  which 
either  party,  before  entering  upon  its  performance,  could 
have  been  sued  for  its  breach.  Like  all  other  gratuitous 
promises,  no  right  of  action  could  arise  from  its  non- 
observance. — Edwards  on  Bailments,  120-1 ;  ib.  58. 

If  the  property  delivered  in  this  case  had  been  any 
other  species  of  chattel,  all  would  at  once  agree  that  it 
was  that  description  of  bailment  called  deposit,  or  deposi- 
tum. — Edwards  on  Bailments,  35,  47.  "We  cannot  perceive 
from  the  terms  of  the  agreement  that  the  bailee  stipulated 
to  do  more  than  keep  the  slave  for  the  use'  of  the' bailor, 
lie  did  not  agree,  so  far  as  the  evidence  discloses,  to  do 
any  act  about  the  slave.  True,  he  impliedly  bound  him- 
self to  feed  him ;  but  the  same  thing  would  be  true  if  he 
had  received  any  other  animal  on  deposit. 

It  may  be  reasonably  implied  from  the  facts  in  this 
case  that  the  bailee  had  the  right  to  use  and  employ  the 
slave  Xias.  This  view  is  not  at  all  inconsistent  with  "the 
character  of  the  bailment  as  a  deposit.  Such  use  is 
always  permissible,  where  the  consent  of  the  depositor  is 
actually  given,  or  can  be  reasonably  presumed  from  the 
circumstances. — Edwards  on  Bailments,  89. 

As  we  have  seen,  an  agreement  to  make  or  receive  a 
deposit  or  mandate,  is  not  a  contract.     It  is  without  con- 
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sideration.  It  may  be  disregarded,  or  retracted  by  either 
party,  so  long  as  it  remains  purely  executory.  It  is  a 
mere  power,  revocable  by  either  party ;  and  the  death  of 
either,  before  performance  is  entered  upon,  operates  a  revo- 
cation.—  Edwards  on  Bailments,  120.  The  agreement, 
however,  assumes  a  new  character  as  soon  as  the  deposit 
or  mandate  is  received.  It  then  ceases  to  be  a  mere 
power,  and  becomes  a  contract. — Edwards  on  Bailments, 
58,  109-10. 

The  slave  ^N'ias  being  placed  with  appellant  as  a  deposit, 
and  the  gratuitous  promise  being  then  raised  to  the  dig- 
nity of  a  contract,  by  part  execution,  the  death  of  the 
bailor  did  not  put  an  end  to  it,  or  convert  the  bailee  into 
a  wrong-doer.  After  demand  made,  he  would  have  been 
liable  to  an  action ;  till  then,  if  the  contract  be  correctly 
set  forth  in  the  bill  of  exceptions,  he  was  not  liable  for 
hire. — Edwards  on  Bailments,  83. 

The  charge  of  the  court,  in  reference  to  the  slaves  Jack 
and  Ransom,  is  equally  indefensible.  Adair,  the  special 
administrator,  hired  to  the  appellant,  at  an  agreed  price, 
the  slaves  last  named,  until  an  administrator  in  chief  should 
be  appointed.  He  violated  the  contract,  by  taking  away 
the  slaves  before  the  time  of  hiring  expired.  This  defeats 
the  plaintiff's  right  of  recovery,  unless  the  facts  of  this 
case  exempt  it  from  the  operation  of  the  rule. — Peny  v. 
Hewlett,  5  Porter,  318 ;  Petty  v.  Gayle,  25  Ala.  472. 

It  is  contended  that  Adair,  the  special  administrator, 
had  no  authority  to  make  the  contract  he  did  in  reference 
to  the  slaves  Jack  and  Ransom ;  and  that  therefore  the 
appellant  is  liable  for  hire  for  the  time  he  had  their  ser- 
vices. The  answer  to  this  is,  that  Adair  cannot  set  up  his 
own  want  of  authority.  He  instituted  the  present  suit, 
and"  it  is  only  continued  in  the  name  of  the  administrator 
in  chief  He  is  estopped  from  denying  his  own  authority 
to  make  the  contract. — Pistole  v.  Street,  5  Porter,  64 ; 
Fambro  v.  Gantt,  12  Ala.  298 ;  Swink  v.  Snodgrass, 
17  Ala.  653. 

"Whether  the  present  administrator  can  maintain  an 
action  for  the  hire  of  Jack  and  Ransom,  we  do  not  now 
decide. 
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There  is  nothing  in  the  argument,  based  on  the  fact 
that  the  parties,  in  making  the  contract  last  above  con- 
sidered, supposed  an  administrator  with  general  powers 
would  be  appointed  at  the  next  regular  term  of  the 
probate  court  of  Russell,  and  that  the  appellant  was  not 
disturbed  in  the  possession  until  after  the  next  regulai* 
term  of  that  court.  The  contract  w^as,  that  Farrow  was 
to  have  the  slaves  until  after  the  appointment  of  an  ad- 
ministrator in  chief;  and  his  possession  was  terminated 
without  his  consent,  before  the  happening  of  that  event. 

The  charge  of  the  circuit  judge  was  in  conflict  with  this 
opinion;  and  for  the  errors  pointed  out,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded. 


Rice,  C.  J.,  not  sitting. 


STEIN  vs.  BURDEIs^. 

[bill  IX  EQUITY  TO  IMPEACH  DECKEE  OF  PROBATE  COURT.] 

,  Construction  of  agreement  respecting  pending  suit. — An  agreement  between  a 
probate  judge  and  the  parties  to  a  suit  pending  in  bis  court,  entered  into 
after  the  cause  had  been  submitted  to  the  judge  for  decision,  to  the  effect 
that  the  decision  should  be  suspended,  until  the  opinion  of  the  supreme 
court,  in  another  case  there  pending  between  the  same  parties,  "could  be 
had,'"  does  not  bind  the  judge  to  give  notice  io  the  parties  of  the  time  wheu 
he  w^ill  render  his  decree,  nor  to  postpone  the  rendition  of  his  decree  until 
he  has  read  the  opinion  of  the  supreme  court'in  the  other  case. 

,  Equitable  relief  against  judgment  at  Zawj.— Equity  will  not  grant  relief  against 
a  decree  of  the  probate  court,  because  it  was  rendered  without  notice  to 
the  parties,  when  it  appears  that  the  rendition  of  the  decree  was  suspended, 
by  consent,  until  the  opinion  of  the  supreme  court  in  another  cause  between 
the  same  parties  "could  be  had,"  and  that  said  decree  was  not  rendered 
until  after  said  opinion  had  been  obtained. 

Appeal  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 
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This  bill  was  filed  by  John  Burden  against  Albert  Stein, 
to  impeach  and  set  aside  a  decree  of  the  probate  court  in 
a  cause  therein  pending  between  the  same  parties,  which 
was  affirmed  on  appeal  by  the  supreme  court  at  its  June 
term,  1854. — See  the  case  reported  in  25  Ala.  455.  The 
material  facts  of  the  case,  as  to  the  grounds  on  which  equi- 
table relief  is  sought  against  said  decree,  are  stated  in  the 
briefs  of  counsel,  and  in  the  opinion  of  the  court.  On 
final  hearing,  on  bill,  answer,  and  proof,  the  chancellor 
rendered  a  decree  in  faA'or  of  the  complainant,  which  is 
now  assigned  as  error. 

R.  H.  Smith,  and  F.  S.  Blount,   for  appellant. — The 
bill  is  without  equity,  and  should  have   been  dismissed. 
It  does  not  show  that  the  complainant  was  injured  by  the 
action  of  the  probate  judge ;    nor  that  his  riparian   rights 
were   worth   anything ;    nor  that  there  was  any  error,  of 
either  law  or  fact,  in  the  decision  of  which  he  complains ; 
nor  that  he  reserved  any  exception  to  that  decision  ;  nor 
that  there  was  any  ground  for  an  exception ;    nor  that  he 
was  entitled  to  notice  of  the   rendition   of  the   decree. 
But,  on  the  contrary,  the  bill  shows,  on  its  face,  that  the 
complainant  was  not  entitled  to  notice  of  the   rendition 
of  the  decree ;  that  there  could  have  been  no  exception  to 
the   decision,   inasmuch  as  the  law  and  facts  of  the   case 
were  both  submitted  to  the  probate  judge  ;  and  that  com- 
plainant was  guilty  of  such  neglect,  or,  at  least,  want  of 
vigilance,   that  he   is   not   entitled  to   equitable    relief. 
Secor  V.  Woodward,  8  Ala.  500 ;   9  Ala.  120 ;  2  Ala.  21 
16  Ala.  423;  1  Ala.  351;   18   Ala.  56G ;   20  Ala.   578 
6   Ala..  718;   8   Ala.   767;   14   Ala.   342;    3   Ala.  521 
6  Porter,  24 ;  10  Ala.  596,  579 ;  8  Ala.  438 ;  2  S.  &  P.  58 
13  Ala.  540 ;   9  Porter,  24 ;  7  Porter,  549 ;  5  Porter,  547 
2  Porter,  177 ;   15  Ala.  502  ;   7  Ala.  666 ;   3  Stew.  280 
2  Stew.  378  ;   16  Ala.  548 ;   6  Hammond,   82 ;   2  Story's 
Equity,  §  887. 

K.  B.  Sewall,   contra. — The  bill  seeks  relief  against  a . 
decree   of  the  probate   court,  which  was  obtained  under 
Buch   circumstances  as  constitute  it  fraudulent  and  void 
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against  tlie  complainant.  It  alleges,  tliat  it  was  agreed 
between  tlie  probate  judge  and  the  counsel  of  tlie  respec- 
tive parties,  after  the  argument  was  closed,  "that  the 
decision  of  the  case  should  be  suspended,  until  the  opinion 
of  the  supreme  court,  in  a  cause  then  pending  before  it 
between  said  Stein  and  Burden,  could  be  had ;"  that  said 
judge  afterwards  rendered  his  decision  in  said  cause,  at  a 
time  when  he  had  not  seen,  read,  or  heard  read  the  opinion 
of  the  supreme  court  in  the  cause  referred  to,  and  did  not 
know  what  points  were  decided  by  it ;  that  the  judge  was 
inconsiderately  induced  to  make  said  decision  at  the 
instance  of  Stein's  attorney,  and  upon  the  mere  verbal 
statement  of  said  .  attorney  that  the  supreme  court  had 
decided  the  other  case  in  Stein's  favor ;  that  said  decree 
was  rendered  without  notice  to  either  complainant  or  his 
counsel,  and  without  their  knowledge,  and  was  not 
rendered  at  any  regular  term  of  the  court ;  and  that,  by 
the  rendition  of  the  decree  under  these  circumstances, 
complainant  was  deprived  of  the  opportunity  of  tendering 
a  bill  of  exceptions  to  said  decision,  and  was  thereby 
divested  of  his  property  contrary  to  the  law  and  evidence. 

1.  The  decision  of  the  probate  judge  deprived  the  com- 
plainant of  his  right  to  a  bill  of  exceptions, — a  right  which 
"every  suitor  has  to  have  his  case  decided  by  the  appellate 
court,  on  all  the  objections  which  can  arise  in  the  course 
of  it," — a  right  secured  by  statute  since  13tli  Edw.  I,  c.  31, 
and  the  refusal  of  which  is  "a  denial  of  justice." — 3  Bla. 
Com.  372 ;  4  Bing.  I^^.  C.  89 ;  Etheridge  v.  Hall,  7  Porter, 
52 ;  Clay's  Digest,  307,  §  5  ;  Session  Acts  1849-50,  p.  33, 
§  30 ;  Code,  §§  2353-58.  Since  exceptions  to  the  decision 
of  the  probate  judge  could  only  be  taken  at  the  time  that 
decision  was  rendered,  the  complainant  was  entitled  to 
notice  of  the  time  of  its  rendition,  even  if  the  agreement 
did  not  secure  it  to  him.  It  was  a  right  independent  of 
agreement, — an  incident  of  the  right  to  a  bill  of  exceptions. 

2.  The  decision  amounted,  under  the  circumstances,  to 
a  breach  of  the  trust  and  confidence  reposed  in  the  judge, 
which,  whether  intentional  or  inadvertent,  operated  to  the 
complainant's  great  injury,  without  fault  on  his  part. 
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3.  The  complainant  has  no  redress  at  law.  The  judge 
of  probate  lost  all  power  over  the  cause,  at  the  expiration  of 
the  term  at  which  the  decree  was  rendered ;  and  could  then 
neither  amend,  set  it  aside,  nor  grant  a  bill  of  exceptions. 
Slatter  v.  Glover,  14  Ala.  650 ;  Crothers  v.  Ross,  15  Ala. 
800  ;  Wood  v.  Brown,  8  Ala.  563  ;  Code,  §  2358.  As  no 
bill  of  exceptions  had  been  either  tendered  or  refused, 
mandamus  would  not  lie. — 7  Porter,  47. 

4.  Chancery  has  jurisdiction  of  the  case,  either  under 
the  act  of  1850,  (Session  Acts  1849-50,  p.  33,)  "to  correct 
any  error  of  law  or  fact,  not  appearing  of  record,"  where 
the  same  occurred  without  any  neglect  on  the  part  of  the 
complainant;  or  by  virtue  of  its  general  powers,  "to 
impeach  a  judgment  or  decree  on  the  ground  of  fraud." 
2  P.  Wms.  73^1  Vesey,  sr.,  119,  583;  1.  Johns  Ch.406  ; 
1  Sandf  Ch.  120  ;  12  Penn.  328  ;  2  Vesey,  sr.,  156  ;  Ken- 
nedy v.  Kennedy,  2  Ala.  571 ;  Pickett  v.  Morris,  2  Wash. 
256,  276 ;  1  Story's  Equity,  §§  187,  188,  328,  329,  333. 

RICE,  C.  J.— By  section  1915  of  the  Code,  the-  court 
of  chancery  is  authorized  to  coiTCct  any  error  of  law  or 
fact  which  has  occurred  "in  the  settlement  of  the  estate 
of  a  decedent,"  to  the  injury  of  a  party,  "without  any  fault 
or  neglect  on  his  part,"  if  a  bill  tor  that  purpose  is  filed 
within  two  years  after  the  final  settlement  of  the  estate. 
But  the  court  of  chanceiy  is  not  authorized,  either  by 
statute  or  common  law,  to  revise  the  decree  of  the  probate 
judge  of  Mobile  county,'  rendered  since  the  Code  went 
into  eftect,  in  a  proceeding  commenced  by  a  writ  of  ad 
quod  damnum  issued  under  the  act  of  December  25th,  1841, 
(Pamphlet  Acts  of  1841,  p.  5,)  upon  any  ground,  which 
either  was  tried,  or  might  have  been  tried,  by  the  probate 
judge  in  that  proceeding.  A  court  of  chancery  cannot 
sit  as  a  court  of  errors,  upon  such  a  decree,  nor  grant  relief 
for  mere  errors  in  it,  however  numerous  or  glaring  they 
may  be.  Xor  does  that  court  sit  to  encourage  negligence 
or  inattention  in  the  prosecution  or  defense  of  suits  in 
other  courts,  or  to  relieve  parties  from  the  consequences 
of  such  neii-lio-ence. 

The  main  ground  relied  on  for  relief  in  this  case,  is,  that 
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after  the  evidence  had  been  lieard,  and  the  argument 
closed  before  the  probate  judge,  it  was  agreed  between 
the  parties  and  that  judge,  "that  the  decision  of  the  case 
should  be  suspended,  until  the  opinion  of  the  supreme 
court  of  the  State  could  he  had  in  a  case  then  pending 
before  it,  which  had  gone  up  from  the  circuit  court  of 
Mobile,  wherein  said  Albert  Stein  was  plaintiif  in  error, 
and  your  orator  defendant  in  error;"  and  that  some  two 
months  or  more  after  said  agreement  was  made,  and  some 
time  after  the  opinion  of  the  supreme  court  had  been 
obtained  in  the  case  referred  to  in  the  agreement,  and  the 
probate  judge  had  heard  of  it,  he  entered  his  decree  on 
his  minutes,  without  giving  notice  thereof  to  complainant, 
and  thereby  deprived  the  complainant  of  the  opportunity 
of  getting  a  bill  of  exceptions,  and  the  benefit  of  a  revision 
of  his  decree  in  the  appropriate  mode. 

The  bill  evidently  proceeds  on  the  idea,  that  under  the 
agreement,  the  complainant  was  entitled  to  notice  of  the 
time  when  the  probate  judge  would  render  his  decree  ; 
and  that  the  probate  judge  was  bound,  in  good  faith,  by 
the  agreement,  not  to  render  his  decree  until  he  had  read 
the  opinion  of  the  supreme  court  in  the  case  therein 
referred  to,  or  heard  it  read.  And  proceeding  on  tliis 
idea,  the  bill  treats  the  rendition  of  the  decree  without 
notice  to  complainant,  and  before  the  judge  had  read  the 
opinion  of  the  supreme  court  or  heard  it  read,  as  a  con- 
structive fraud  upon  the  complainant,  whereby  he  was 
injured  by  being  deprived  of  taking  a  bill  of  exceptions. 
The  construction  put  by  the  complainant  upon  the  agree- 
ment, is  unauthorized  by  its  terms  and  the  circumstances 
under  which  it  was  made.  Under  the  agreement,  he  was 
not  entitled  to  notice  of  the  time  when  the  judge  would 
render  his  decree,  provided  the  judge  did  not  render  his 
decree  until  after  the  opinion  of  the  supreme  court  had 
been  announced,  and  he  had  heard  of  the  result.  The 
agreement  did  not  relieve  the  complainant  from  the 
vigilance  required  by  law  of  him  as  a  suitor,  except  for 
the  interval  occurring  between  the  time  when  the  agree- 
ment was  made  and  the  time  when  the  opinion  of  supreme 
court  in  the   case   therein   referred   to    was   announced. 
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There  is  no  stipulation  in  the  agreement  that  notice 
should  be  given  to  the  complainant.  In  his  bill  he  does 
not  allege  or  pretend  that  he  was  ignorant  of  the  time 
when  the  opinion  of  the  supreme  court  was  announced, 
or  that  he  used  any  reasonable  diligence  to  ascertain 
when  the  judge  of  probate  would  raake  his  decision.  The 
law  presumes  that  he  had  notice  of  the  time  when  the 
opinion  of  the  supreme  court  was  announced  in  his  own 
case,  and  exacted  of  him  the  exercise  of  reasonable  vigi- 
lance to  ascertain  when  the  probate  judge  would  decide 
the  case  in  which  the  agreement  was  made.  No  such 
diligence  or  vigilance  is  alleged  or  proved  ;  but,  on  the 
contrary,  the  complainant  seems  anxious  to  convince  the 
chancery  court  of  his  profound  indifference  and  inattention 
to  what  the  probate  judge  might  decide,  or  to  the  time 
when  he  might  make  his  decision ;  for  he  expressly  avers, 
that  neither  he  nor  his  attorney  knew  of  the  fact  that  the 
decree  of  the  probate  judge  had  been  rendered,  ^'■for  more 
than  a  month,  after  the  same  was  entered  on  the  minutes  of  said 
prohate  court.'' 

Upon  a  just  construction  of  the  complainant's  bill,  we 
deem  it  impossible  to  say  that  he  has  been  deprived  of  his 
bill  of  exceptions,  or  right  of  revision,  "without  negligence 
or  fault  on  his  part."  On  the  contrary,  we  think  his  alleged 
grievances  are  the  results,  mainly,  if  not  entirely,  of  his 
own  fault  and  negligence.  If  he  had  used  proper  diligence, 
there  would  have  been  no  necessity  for  a  resort  to  a  court 
of  chancery.  His  neglect  cannot  create  for  him  a  title  to 
relief.  lie  must  bear  th.e  consequences  of  his  neglect. 
Cullum  v.  Casey,  1  Ala.  351 ;  Pharr  v.  Reynolds,  3  Ala. 
521 ;  Taliaferro  v.  Branch  Bank  at  Montgomery,  23  Ala. 
755  ;  Logan  v.  Outen,  4  Bibb,  399  ;  Yancey  v.  Downer, 
5  Litt.  8  ;  Risher  v.  Roush,  2  Missouri,  95  ;  Pettes  v.  Bank 
of  Whitehall,  17  Vermont,  435  ;  Barrow  v.  Jones,  1  J.  J. 
Marsh.  470. 

The  decree  of  the  chancellor  is  erroneous.  It  is  reversed, 
and  a  decree  must  be  here  rendered,  dismissing  the  bill, 
and  dissolving  the  injunction ;  and  the  appellee  must  pay 
the  costs  of  the  appeal,  and  of  the  court  below. 
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BOGAX  vs.  CAMP. 

[bill  IX  EQUITY  FQU  SPECUIC  EXECUTIOX  OF  COXTRACT.] 

1.  Validity  of  assignment  hj  administrator. — A  transfer  by  an  administrator,  ia 
compiomisc  of  a  pending  suit,  of  a  certain  portion  of  the  undivided  assets 
of  the  estate,  is  violative  of  the  statute  prohibiting  private  suks  by  execu- 
tors and  administrators,  and  consequently  void. 

2.  Void  contract  not  specifically  enforced. — Equity  will  not  lend  its  aid  to  compel 
the  specific  execution  of  a  void  contract. 

3.  Consideration  and  validity  of  assignment  hy  distributees. — A  contract,  by  which 
two  of  the  distributees  of  an  estate  assign  and  transfer  to  a  third  person,  in 
compromise  of  a  suit  instituted  by  hifti  against  the  estate,  all  their  interest 
in  the  undivided  assets  of  the  estate,  is  supported  by  a  sufficient  considera- 
tion, and  may  be  enforced. 

4.  Parties  to  bill  for  specific  performince. — All  the  distributees  of  an  estate  are 
necessary  parties  to  a  bill,  which  seeks  to  enforce  the  specific  execution  of 
aii  assignment  by  one  of  them,  to  a  third  person,  of  all  his  interest  in  the 
undivided  assets  of  the  estate  in  the  liaads  of  the  administrator. 

5.  Allegations  of  hill  for  specific  jKrfornpince.—Whi^n  a,  bill  seelis  to  enforce  a  con- 
tract, \>j  which  one  of  the  distributees  of  an  estate  assigned  to  the  plaintiff 
all  his  interest  ia  the  undivided  a.ssets  of  the  estate,  it  must  show  that  such 
distributee,  at  the  time  of  the  assignment,  had  an  interest  in  the  assets 
then  remaiuing  undivided,  and  furuish  the  data  from  which  that  interest 
may  be  ascertained. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon  James  B.  Clark. 

Tins  bill  was  filed  by  Shadrach  Bogan  and  James  W. 
Bogan,  against  John  Camp,  individually,  and  as  adminis- 
trator of  Joseph  Camp,  deceased,  Robert  B.  Camp,  and 
John  AV.  Lapsley ;  seeking  to  enforce  a  contract,  of 
which  the  following  is  a  copy : 

"The  State  of  Alabama,  \  This  indenture,  wherein 
Dallas  County.  jJohn   Camp,    administrator 

of  Joseph  Camp,  deceased,  and  also  a  brother  of  said 
deceased,  and  a  distributee  of  his  estate,  and  Robert  B. 
Camp,  a  like  brother  and  distributee,  both  of  the  State  of 
Georgia,  of  the  first  part,  and  Shadrach  Bogan,  of  this 
State,  of  the  second  part,  witnesseth  as  follows :  That 
there  is  a  suit  pending  in  the   chancer}^  court  at  Cahaba, 
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wherein  said  party  of  the  second  part  is  complainant, 
and  said  John  Camp,  as  administrator  as  aforesaid, 
and  others,  are  defendants,  whicli  said  suit  has  been  com- 
promised and  settled,  on  the  following  terms,  to-wit  : 
that  said  Bogan  is  to  have,  and  shall  receive,  in  full  of  all 
his  demands  set  up  in  said  suit,  one  third  part  of  all  said 
estate  which  has  not  been  divided,  after  paying  all 
expenses  as  hereinafter  provided  for ;  and,  in  considera- 
tion of  that  one  third  part,  said  Bogan  agrees  that  said 
suit  shall  stand  settled  and  dismissed,  and  to  receipt  and 
discharge  in  full  the  bond  on  which  it  is  founded,  to  the 
said  party  of  the  second  part,  and  to  take  and  receive  the 
same  in  full  payment  of  all  demands  or  matters  set  up  in 
said  chancery  suit.  The  undivided  portion  of  said  estate 
consists,  mainly,  of  ■notes,  debts,  and  choses  in  action,  in 
the  possession  of  A.  W".  Spaight,  of  Cahaba,  and  of  the 
said  John  Camp ;  and  also,  of  certain  slaves,  in  controversy 
in  a  suit  in  said  chancery  court,  wherein  Benjamin  E.. 
Gantt  and  others  are  complainants,  and  said  John  Camp, 
as  administrator  as  aforesaid,  is  defendant ;  one  third  part 
of  all  which  is  hereby  assigned,  transferred,  and  conveyed, 
as  aforesaid,  to  Bogan,  to  be  his  own  absolute  property ; 
subject,  however,  to  pay  one  third  part  of  the  expenses  as 
aforesaid.  It  is  further  agreed,  that  on  a  final  adjustment 
and  division  of  said  effects,  all  just  and  lawful  exjjenses 
now  impaired  (?)  shall  be  deducted  out  of  said  undivided 
part  of  said  estate ;  and  in  said  expenses  are  to  be  included 
the  costs  of  said  chancery  suit,  and  all  lawyer's  fees  on 
both  sides  now  unpaid, — both  Bogan's  and  Camp's. 
Now  this  indenture  "\vitnesseth  the  matters  aforesaid ;  and 
the  said  John  Camp,  as  administrator  as  aforesaid,  on 
behalf  of  said  estate,  and  for  it,  now  compromises  said 
chancery  suit  and  claim  on  the  terms  aforesaid,  and  doth 
hereby  bind  the  estate,  and  himself  personally,  to  abide, 
stand  by,  and  make  good  the  terms  aforesaid  ;  and  the 
said  Robert  doth,  on  his  part,  as  distributee,  sanction  said 
compromise,  tmd  become  a  party  thereto,  and  surety  for 
the  said  John  that  the  terms  of  said  compromise  shall  be 
complied  with,  and  doth  hereby  firmly  bind  himself  to  the 
same  ;  and  tho  said  party   of  the  second  part  doth  accept 
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said  terms,  and  the  said  obligation  of  said  Camps,  and 
the  said  arrangement,  and  release  said  estate,  as  aforesaid, 
from  his  claim  in  said  suit.  In  witness  whereof,  all  said 
parties  hereto  set  their  hands  and  seals,  this  Dec,  6,  1849. 
Attest :  Wu.  Hunter. 

(signed)  Joiix  Camp. 
R.  B.  Camp. 

S.  BOGAX. 

The  bill  alleged,  that  the  said  S.  Bogan  afterwards 
transferred  and  assigned  one  tenth  of  his  interest  under 
this  contract  to  Mess.  Lapsley  &  Hunter,  of  whom  said 
John  W.  Lapsley  is  the  surviving  partner,  and  the  residue 
to  said  James  W.  Bogan  ;  that  the  Camps,  after  making 
several  payments  in  money  under  this  contract,  disregarding 
their  said  contract,  have  removed  all  the  slaves  belonging 
to  said  estate  to  Georgia ;  and  that  said  John  Camp,  as 
administrator,  is  about  to  make  a  final  settlement  and 
distribution  of  said  estate  before  the  probate  court  of 
Dallas.  The  prayer  of  the  bill  is,  "that  an  account  may 
be  taken  of  the  assets  of  said  estate  undivided  at  the  time 
of  the  execution  of  said  contract,  and,  after  allowing  the 
expenses  according  to  said  contract,  that  said  administra- 
tor be  required  to  deliver  to  complainant  James  W.  the 
balance  due  him,  after  allowing  one  tenth  thereof  to  said 
Lapsley,  as  surviving  partner  as  aforesaid;  that  said 
administrator  be  required  to  produce  said  negroes,  so  that 
they  may  be  divided  according  to  the  terms  of  said  con- 
tract, and  that  he  be  held  to  account  .with  complainants 
for  the  hire  of  said  slaves,  and  for  all  the  effects  of  said 
estate  undivided  at  the  time  of  the  execution  of  said  con- 
tract, together  with  such  interest  as  may  be  due  thereon, 
80  that  complainant  James  "W.  may  recover  what  is  due 
him  under  said  contract,  and  that  said  John  and  Robert 
Camp  be  required  to  pay  the  amount  due  complainant;" 
and  the  prayer  for  other  and  further  relief  is  added. 

The  chancellor  held,  that  the  contract  sought  to  be 
enforced  was  illegal  and  void,  as  being  in  contravention 
of  the  statute  which  prohibits  private  sales  by  executors 
and  administrators ;  and  in  support  of  this  position  he 
cited  the  following   cases :   Dearman  v.  Dearman,  4  Ala. 
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521 ;  Fambro  v.  Gantt,  12  Ala.  298 ;  ^Vier  v.  Davis  & 
Humphries,  4  Ala.  442 ;  Elliott  v.  Branch  Bank  at  Mobile, 
20  Ala.  345 ;  Veiitress  v.  Smith,  10  Peters,  161.  He 
therefore  dismissed  the  bill,  for  want  of  equity  ;  and  his 
decree  is  now  assigned  as  error. 

Byrd  &  Parsons,  for  the  appellants. — 1.  The  chancellor, 
it  is  insisted,  misconceived  the  character  of  the  contract 
on  which  the  suit  was  founded.  The  statute  respecting 
private  sales  by  executors  and  administrators,  was  intended 
to  guard  against  the  two  evils  therein  specified,  neither  of 
which,  upon  a  fair  construction,  includes  this  contract. 
The  contract  does  not  contemplate  a  delivery  of  the 
property  to  the  purchaser  in  specie,  in  discharge  of  his 
claim ;  nor  does  it  specify  any  price  for  the  transferred 
interest,  to  be  paid  in  money.  It  has  been  treated  as  an 
interest  which  is  to  be  distributed  in  money,  and  several 
payments  in  money  have  been  made  under  it.  The  con- 
tract itself  provides,  "that  on  the  final  adjustment  and 
division  of  said  efiects,  all  just  and  lawful  expenses  shall 
be  paid  ;  showing  conclusively  that  the  parties  contem- 
plated the  final  adjustment  and  division  in  money  of  what 
was  left  after  the  payment  of  expenses. 

2.  The  administrator  is  estopped  by  his  own  act  from 
questioning  the  validity  of  the  contract. — Hopper  v.  Steele, 
18  Ala.  828  ;  Tompkies  v.  Reynolds,  17  Ala.  109 ;  Kava- 
naugh  V.  Thompson,  16  Ala.  817. 

Pegues  &  Dawson,  contra. — 1.  The  bill  was  properly 
dismissed,  because  the  contract  sought  to  be  enforced  is 
illegal  and  void. — Clay's  Digest,  223,  §  13  ;  Weir  v.  Davis 
k  Humphries,  4  Ala.  442  ;  Dearman  v.  Dearman,  4  Ala. 
521 ;  Fambro  v.  Gantt,  12  Ala.  298  ;  Elliott  v.  Branch 
Bank  at  Mobile,  20  Ala.  345;  Yentress  v.  Smith, 
10  Peters,  161. 

2.  If  the  contract  is  not  void,  it  cannot  be  enforced 
until  there  has  been  a  final  settlement  of  the  estate. 
Consequently,  the  bill  was  premature,  and  ought  to  have 
been  dismissed. 
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WALICER,  J. — We  construe  the  instrument  which  is 
the  foundation  of  this  suit,  from  the  import  of  its  language, 
as  follows :  1.  There  is  an  assignment  to  Bogan  of  one 
third  of  the  undivided  part  of  the  estate,  after  pa3-ing 
certain  expenses.  2.  There  is  a  stipulation  that  Bogan 
shall  have  and  receive  that  third  part.  3.  John  Camp 
Individ uall}^,  and  as  administrator,  and  Rohert  B.  Camp, 
are  the  parties  who  make  the  assignment  and  stipulation. 
That  Rohert  B.  Camp  is  a  party  making  the  assignment, 
and  binding  himself  primarily,  and  also  as  surety  for  John 
Camp,  is  proved  by  the  recital,  at  the  commencement  of 
the  instrument,  that  he,  a  brother  of  the  deceased,  and  a 
distributee  of  the  estate,  is  a  party  to  it ;  and  by  the  asser- 
tion that  he  "doth,  on  his  part,  as  distributee,  sanction 
said  compromise,  and  become  a  party  thereto,  and  surety 
for  the  said  John  that  the  teriris  of  said  compromise  shall 
be  complied  with,  and  doth  hereby  firmly  bind  himself  to 
the  same." 

Upon  this  construction  of  the  instrument,  we  must 
treat  it  as  an  assignment  by  John  and  Robert  B.  Camp, 
accompanied  by  a  stipulation  that  Bogan  shall  receive 
the  interest  so  assigned.  It  is  within  the  jurisdiction  of 
the  chancery  court  to  divide  the  property,  and  to  dis- 
tribute to  Bogan  the  interest  transferred  to  him,  if  the 
assignment  is  valid,  and  conveys  any  interest,  and  tlie 
proper  allegations  and  parties  are  made  in  the  bill. 
Smith  V.  Dunn,  27  Ala.  315. 

We  fully  concur  with  the  chancellor,  that  the  assign- 
ment by  the  administrator,  in  his  official  capacity,  is  in  pal- 
pable violation  of  the  statute  which  prohibits  private  sales 
by  executors  or  administrators. — Clay's  Digest,  223,  §  13 ; 
see,  also,  the  authorities  cited  in  the  chancellor's  opinion. 
The  argument,  that  an  administrator  may  transfer  a 
certain  interest  in  the  net  estate,  after  it  has  been  con- 
verted into  money,  and  all  expenses  have  been  paid,  has 
no  application;  because  the  instrument  mentions  the 
property  in  general  terms,  and  then  transfers  a  certain 
part  of  it  to  Bogan,  to  be  his  own  absolute  property.  If 
an  administrator  were  to  transferthe  property  of  the  estate 
in  payment  of  an  undisputed  debt  of  an  ascertained  amount. 
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it  would  not  be  disputed  that  this  was  a  private  sale  of 
the  property  for  the  amount  of  the  debt. — Fambro  v. 
Gantt,  12  Ala.  298.  That  the  debt  was  one  of  doubted 
obligation,  and  its  amount  not  ascertained,  so  that  the 
precise  value  set  upon  the  property  could  not  be  deter- 
mined, cannot  contribute  to  the  validity  of  the  transaction* 
It  is  true  that,  if  the  contract  of  sale  liad  been  consum- 
mated by  a  delivery  of  the  property  sold,  the  administra- 
tor who  made  the  sale  could  not  have  recovered  back  the 
property.  But  the  contract,  so  far  as  it  purports  to  be  an 
assignment  by  the  administrator,  and  an  agreement  to 
set  off  the  interest  assigned,  is  void  on  its  face ;  and  this 
court  will  not  aid  the  complainants  in  the  enforcement  of 
such  a  contract.  The  maxim  sipplies,  In  'pari  delicto^ 
2)otio»'  est  conditio  possidentis.— BY?i,xix\Qy  v.  West,  27  Ala. 
542. 

"We  proceed,  next,  to  consider  the  effect  of  the  instru- 
ment as  an  assignment  by  John  Camp  and  Robert  B. 
Camp.  They  were  distributees  of  the  estate,  and  had, 
therefore,  an  equitable  interest  in  it  which  they  might 
transfer.  The  release  of  a  claim  against  the  estate  would 
tend  to  increase  their  respective  shares,  and  would,  there- 
fore, be  a  consideration  beneficial  to  them.  "Whether 
their  interest  as  distributees,  at  the  time  of  the  assign- 
ment, was  equal  to  one  third  of  the  estate  then  undivided, 
does  not  appear ;  and  no  data  are  afforded  by  the  bill, 
from  which  it  could  be  ascertained.  !N'ow  we  are  of  the 
opinion,  that  it  was  competent  for  John  and  Robert 
Camp  to  transfer  their  equitable  interest  as  distributees ; 
but  all  the  distributees  would  be  necessary  parties  to  a 
bill  to  recover  such  an  interest,  unless  there  had  been  an 
ascertainment  and  allotment  of  the  several  shares. 
Chapman  v.  Hamilton,  19  Ala.  121 ;  Hartley  v.  Blood- 
good,  16  Ala.  233;  Julian  v.  Reynolds,  8  Ala.  680, 
overruling  Cherry  v.  Belcher,  5  Stew.  &P.  133  ;  Goodman 
v.  Benham,  16  Ala.  625;  Watts  v.  Gayle  &  Bower, 
20  Ala.  824. 

But  we  are  persuaded  that  there  is  an  objection  to  this 
bill  still   more  fatal.     It  is  impossible  to  ascertain,  from 
the  bill,  to  what  measure  of  relief  the  complainants  are 
19 
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entitled.  It  cannot  be  said  that  tlicy  arc  entitled  to  one 
third  of  the  property  undivided,  after  paying  expenses, 
because  it  cannot  be  known  whether  the  interest  of  the 
two  distributees  amounts  to  that  much.  It  cannot  be 
said  that  tliey  are  entitled  to  the  entire  interest  of  the  two 
distributees,  because  that  interest  may  exceed  the  one 
third.  Most  important  of  all,  it  does  not  appear  that  the 
two  distributees  who  made  the  assignment  liad  any 
interest  in  the  property  then  undivided.  That  would 
depend  upon  the  number  ol  distributees,  and  the  amount 
previously  received  by  them.  Every  thing  in  the  bill 
may  be  true,  and  yet  it  may  also  be  true  that  the  assignors 
have  no  interest  whatever  in  the  property  undivided.  It 
does  not  follow,  it  will  be  perceived,  that  they  are  inter- 
ested in  the  particular  property  because  they\  are 
distributees  of  the  estate. 

The  draughtsman  of  the  bill  manifestly  did  not  regard 
the  instrument  as  an  assignment  of  the  interest  of  the 
obligors  as  distributees  in  the  undivided  assets  of  the 
administration,  and  did  not  frame  the  bill  with  that  view. 
It  does  not  contain  the  allegations,  and  does  not  appear 
to  have  brought  before  the  court  parties,  necessary  to 
entitle  the  complainant  to  relief  in  that  respect.  Viewed 
in  that  aspect,  therefore,  it  was  properly  dismissed. 

The  decree  of  the  chancellor  is  affirmed. 


FLEMING  vs.  USSERY. 

[keal  action  in  nature  of  ejectment.] 

1.  Presumption  in  favor  of  affirnuttive  charge. — When  the  bill  of  exceptions  does 
not  pui'poi't  to  set  out  all  tlie  evidence,  the  appellate  court  will  presume 
that  a  general  afiBrmative  charge  was  justified  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  S.  D.  Hale. 
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This  action  was  brought  by  Robert  If.  Fleming  against 
Robert  Usseiy,  Miles  G.  Riggs,  and  Ransom  Ussery,  to 
recover  the  possession  of  a  tract  of  land.  The  bill  of  ex- 
ceptions does  not  purport  to  set  out  all  the  evidence.  The 
court  charged  the  jury,  "that  if  they  believed  the  evidence, 
they  must  find  for  the  defendant."  This  charge,  to  which 
an  exception  was  reserved,  is  the  only  matter  now  assigned 
as  error. 

A.  B.  Clitherall,  for  appellant. 
"Wm.  S.  Earnest,  contra. 

STOKE,  J. — In  the  recent  case  of  Doe  d.  School  Com- 
missioners V.  Godwin,  at  the  present  term,  we  laid  down 
a  rule  that  is  fatal  to  the  appellant  in  this  case.  In  that 
case,  as  in  this,  the  bill  of  exceptions  failed  to  inform  us 
that  it  contained  all  the  evidence.  In  that  case,  as  in  this, 
the  court  charged  the  jury,  that  if  they  believed  the  evi- 
dence, they  must  find  for  the  defendant.  We  there 
decided,  that  we  would  presume  the  e^ddence  justified 
the  charge,  unless  the  contrary  was  affirmatively  shown ; 
and  we  affirmed  the  case  on  this  principle,  although  the 
bill  of  exceptions  did  not  contain  enough  to  overturn  the 
prima-facie  case  made  by  the  plaintiff". 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  is  affirmed. 


CALDWELL  vs.  SAWYER. 

[bill  IX   EQUITY  TO  SUBJECT  SEPARATE   ESTATE   OF  MARRIED  WOMAN.] 

1.  Hmo  tcife  may  charge  her  separate  estate. — Where  a  married  woman,  owning  a 
separate  estate  before  the  adoption  of  the  Code,  joined  with  her  husband  in 
the  executioa  of  a  promissory  note,  lor  the  purchase-money  of  a  slave 
bought  by  them,  such  aote  was  a  charge  upon  her  separate  estate. 


284  ALABAMA. 


Caldwell  v.  Sawyer. 


2.  Fraud  available  as  equitable  defense  to  note. — Where  a  bill  seeks  to  subject  the 
separate  estate  of  a  married  woman  to  the  payment  of  a  note  executed  by 
her,  jointly  with  her  husband,  for  the  purchase-money  of  a  slave,  she  may 
set  up  fraud  in  the  sale  as  a  defense  to  the  note  ;  and,  on  proof  of  such  fraud, 
is  entitled  to  a  deduction  from  the  note  of  a  eum  equal  to  the  difference 
between  the  price  paid  and  the  actual  value  ot  the  slave,  together  with 
interest  on  that  sum. 

3.  Misrepresentation  amounts  to  fraud. — If  the  vendor  of  a  slave,  knowing  that 
she  is  not  a  good  cook,  falsely  represents  her  as  such  to  the  purchaser,  who 
is  thereby  deceived,  and  induced  to  pay  a  higher  price  than  the  slave  is 
worth, — such  misrepresentation  amounts  to  a  fraud. 

Appeal  from  the  Chancery  Court  of  Shelby. 
Heard  before  the  Hon.  James  B.  Clark. 


This  bill  was  filed  by  Elbert  H.  Sawyer  against  Mrs. 
Susan  A.  Caldwell,  seeking  to  subject  the  defendant's 
separate  estate  to  the  payment  of  a  promissory  note  exe- 
cuted by  her,  jointly  with  her  husband  since  deceased, 
for  a  part  of  the  purchase-money  of  a  slave  sold  to  them 
by  said  Sawyer  on  the  8th  February,  1851.  The  bill 
alleged,  that  the  complainant  had  instituted  an  action  at 
law  on  said  note,  against  both  the  makers ;  that  Mrs. 
Caldwell  pleaded  her  coverture,  and  was  thereupon  dis- 
charged; and  that  he  obtained  a  judgment,  with  a  return 
of  "no  property"  on  an  execution,  against  the  husband, 
who  had  since  died.  It  does  not  appear  whether  Mrs. 
Caldwell's  separate  estate  was  held  under  contract  or 
statute. 

The  defendant  answered  the  bill,  admitting  all  its  ma- 
terial allegations,  but  setting  up  fraud  and  misrepresenta- 
tion in  the  sale,  and  a  breach  of  the  warranty  of  soundness, 
in  defense  of  the  relief  sought  by  the  bill. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held,  that  the  defense  was  not  sustained  by  the  evidence  ; 
and  he  therefore  rendered  a  decree  in  favor  of  the  com- 
plainant, which  is  now  assigned  as  error. 

S.  Leiper,  for  appellant. 
Jas.  B.  Martin,  cojitra. 
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RICE,  C.  J. — Wlien  the  wife,  owning  a  separate  estate, 
before  the  adoption  of  the  Code,  joined  with  her  husband 
in  the  execution  of  a  note,  for  the  price  of  a  personal 
cljattel  bought  bj'  them,  the  note  was  a  charge  upon  that 
separate  estate. — Ozley  v.  Ikelheimer,  26  Ala.  332; 
Walker  v.  Smith,  28  Ala.  569. 

Such  note,  however,  did  not  impose  upon  her  any 
liability  which  could  be  enforced  at  law,  or  against  her 
personally.  As  to  her,  it  could  be  enforced  in  equity,  as 
a  charge  upon  her  separate  estate.  But,  when  the  attempt 
was  thus  made  to  enforce  it,  it  was  open  to  all  the  defenses, 
total  or  partial,  to  which  it  would  have  been  subject  had 
she  been  suable,  and  sued  upon  it  at  law.  She  was  en- 
titled to  aver  and  prove  that  it  was  not  a  charge  to  any 
extent  upon  her  separate  estate,  or  that  it  was  not  a  charge 
to  the  extent  apparent  on  its  face. 

If  Mrs.  Caldwell  (now  Mrs.  Perkins)  had  been  suable 
and  sued  at  law  upon  the  note  mentioned  in  the  bill,  she 
would  not  have  been  confined  to  the  defense  founded  on 
a  breach  of  the  warranty  contained  in  the  bill  of  sale  of 
the  slave,  for  part  of  the  price  of  which  the  note  was 
given.  She  would  have  been  entitled  to  show  in  defense 
that,  although  there  was  no  breach  of  warranty,  there  was 
fraud  on  the  part  of  the  vendor  in  the  sale  of  the  slave. — 
Milton  V.  Rowland,  11  Ala.  732  ;  Barclay  v.  Dixon,  22  Ala. 
370  ;  Morgan  v.  Patrick,  7  Ala.  185 ;  Bradford  v.  Stew- 
art, 26  Ala.  410.  And  if  she  had  proved  such  fraud  in 
the  sale,  then,  as  she  had  not  availed  herself  of  the  right 
to  rescind  the  contract  on  account  thereof,  she  would  have 
been  entitled  to  a  deduction  from  the  note,  of  a  sum 
equal  to  the  difference  between  the  actual  value  of  the 
slave  at  the  time  of  the  sale,  andthe  value  the  slave  would 
have  possessed  at  that  time,  if  she  had  conformed  to  the 
representation  made  by  the  vendor,  and  in  which  repre- 
sentation the  fraud  consisted,  with  interest  on  that  sum. 
Marshall  v.  AVood,  16  Ala.  806  ;  Rowland  v.  Shclton, 
25  Ala.  217. 

A  careful  examination  of  the  pleadings  and  evidence  in 
this  cause,  has  brought  us  to  the  conclusion,  that  the 
complainant,  knowing  the  negro  woman  not  to  be  a  good 
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cook,  falsely  represented  her  to  Mrs.  Caldwell  and  her 
husband,  (who  were  ignorant  of  the  qualities  of  the  negro,) 
to  be  a  good  cook,  and  thereby  deceived  them,  and  in- 
duced them  to  buy  her  at  a  price  higher  than  he  otherwise 
could  have  obtained,  and  than  she  was  worth.  Such  a 
misrepresentation  is  regarded  by  courts  of  law,  as  well  by 
courts  of  equity,  as  a  fraud. — Munroe  v.  Pritchett,  16  Ala. 
785 ;  Gressett  v.  Foster,  29  Ala.  393 ;  Atwood's  Adm'r  v. 
Wright,  ib.  346. 

The  decree  of  the  chancellor  is  erroneous,  and  must  be 
reversed.  The  cause  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion.  The  appellee  must 
pay  the  costs  of  the  appeal  to  this  court. 


STEIN  vs.  ROBERTSO:^'. 

[bill  in  equity  to  establish  oopautxersiiip  interest  or  resulting  trust.] 

1.  Rqntfjnanaj  in  bill. — A  bill  filed  with  a  double  aspect,  seeking  to  establish 
for  an  infant  complainant  either  a  partnership  interest  in  certain  water- 
works, under  a  contract  made  by  his  father  for  his  benefit,  or  a  resulting 
trust  on  account  of  the  investment  of  his  money  in  said  water-works  by 
his  father  as  guardian,  is  not  obnoxious  to  the  charge  of  repugnancy. 

2.  Presumed  eqmility  of  partners. — A  partnership  is  presumed  to  be  one  of  equal- 
ity among  the  partners,  in  the  absence  of  proof  of  any  stipulation  to  the 
contrary. 

3.  Fartner's  right  to  repudiate  contract  on  account  of  copartners  violation. — The 
failure  of  one  partner  to  furnish  as  much  money  for  partnership  purposes 
as  he  had  agreed  to  furnish,  does  not  give  his  copartner  a  right  to  repudi- 
ate the  contract,  when  called  upon  to  carry  it  out,  after  having  accepted 
and  used  the  money  actually  furnished. 

4.  Competency  of  guardian  as  witness  for  ivard. — A  guardian,  w^ho  has  invested 
his  ward's  funds  in  a  partnership,  is  not  a  competent  witness  for  the  ward, 
\vhen  the  latter  seeks,  while  still  au  infant,  to  enforce  the  partnership  for 
his  benefit. 

5.  What  defenses  viay  be  set  up  in  avoidance  of  partnership. — Where  a  father  invests 
his  own  funds  and  personal  services,  or  the  funds  of  his  children  in  his 
hands  as  guardian,  arising  from  an  unauthorized  sale  of  their  property,  in 
a  partnership  for  their  benefit ;  and  the  childi-eu  afterwards  seek  to  enforce 
the  partnership  in  equity, — the  other  partner  cannot  avail  himself  of  these 
facts  to  avoid  the  contract, 
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Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Judah  Touro  Robertson,  an  in- 
fant suing  by  his  next  friend,  against  Albert  Stein,  Wm. 
H.  Robertson,  and  others  ;  seeking  to  establish  an  equita- 
ble partnership  with  said  Stein  in  the  city  water-works 
of  Mobile,  under  a  contract  made  with  said  Stein  by  said 
Wm.  H,  Robertson,  who  is  complainant's  father;  or  a 
resulting  trust  in  said  water-works,  on  account  of  certain 
money  therein  invested  by  said  Robertson,  out  of  funds 
in  his  hands  as  complainant's  guardian.  All  the  material 
facts  of  the  case,  and  the  legal  questions  arising  out  of 
those  facts,  will  be  readily  understood  from  the  opinion 
of  the  court  and  the  briefs  of  counsel.  The  chancellor 
rendered  a  decree  in  favor  of  the  complainant,  which  is 
now  assigned  as  error. 

Jones  &  Lomax,  for  appellant. — 1.  The  bill  is  uncertain, 
vague,  and  contradictory.  The  claim  is  made  to  rest,  at 
one  time,  solely  on  the  ground  that  the  complainant's 
money,  derived  from  the  sale  of  his  real  estate,  was  invest- 
ed by  his  guardian  ;  at  another,  that  the  investment  was 
made  by  Robertson,  for  the  benefit  of  his  wife  and  chil- 
dren.—Story's  Equity  Pleadings,  §§  241,  245  ;  1  Dan.  Ch. 
PI.  424  ;  Bryant  v.  Peters,  3  Ala.  160.  The  allegations 
can  support  no  title  derived  from  the  devise  by  ^Mrs. 
Deshon.  It  is  not  averred  that  the  guardian  had  any 
power  to  sell,  or  that  the  property  was  conveyed  to  him 
as  the  will  directed.  There  is  no  averment  from  which 
it  can  be  inferred  that  the  infant's  title  to  this  property 
has  been  aftected.  He  has  not  made,  nor  could  he  make, 
an  election. — Lewen  on  Trusts,  677,  388.  If  he  chooses 
to  resort  to  the  courts  of  law,  now,  or  after  attaining  his 
majority,  there  is  nothing  to  prevent  him  from  recovering 
the  property  and  back  rents.  The  intimation  of  an  inter- 
est derived  through  his  mother,  is  inconsistent  with  the 
other  averment  of  the  bill,  "that  the  money  received  and 
invested  by  Robertson  was  solely  the  prope]?ty  of  the  chil- 
dren, derived  from  the  sale  of  their  real  estate;"  and  were 
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it  not  SO,  there  is  no  averment  that  the  investment  by  or 
on  account  of  Mrs.  Eobertson  was  of  her  separate  estate, 
and  in  no  other  way  could  complainant  derive  title 
through  lier. 

2.  There  is  a  fatal  variance  between  tlie  allegations  and 
proof.  If  the  bill  makes  any  case,  it  is  this  :  that  com- 
plainant's money,  derived  from  the  sale  of  real  estate 
devised  to  him  and  his  brothers  by  Mrs.  Deshon,  was 
invested  by  his  father  and  guardian  in  the  Mobile  water- 
works. To  establish  this  trust,  complainant  must  show 
clearly  that  Robertson  made  the  investment  with  trust 
funds. — 2  Story's  Equity,  625,  n.  2.  There  is  no  evidence 
showing  that  more  than  $6, GOO,  the  amount  admitted  by 
Stein,  was  advanced  by  Robertson ;  and  none  of  this  was 
paid  after  1842.  The  account  appended  to  Robertson's 
deposition,  giving  the  dates  of  his  advances  to  Stein, 
shows  that  all  such  advances  were  made  between  the  10th 
ISTovember,  1840,  and  the  2d  September,  1841 ;  and  the 
reservoir  lot,  charged  in  the  account,  without  date,  at 
^2,600,  is  proved  by  several  witnesses  to  have  been  purchased 
in  1841.  The  time  of  Mrs.  Deshon's  death  is  not  proved  ; 
but  her  will,  dated  October  29,  1841,  was  admitted  to 
probate  on  the  6th  May,  1843,  and  Robertson  was  appoint- 
ed guardian  on  the  13th  June  following.  It  thus  appears, 
conclusively,  that  the  money  advanced  by  Robertson  was 
not  derived  from  the  source  alleged  in  the  bill.  That  this 
variance  is  fatal,  see  Story's  Equity  Pleadings,  §  257 ; 
Elake  &  Freeman  v.  Day  &  Co.,  22  Ala.  132 ;  Paulding  v. 
Lee  &  Ivey,  20  Ala.  753  ;  McKinley  v.  Irvine,  13  Ala.  681  • 
Clements  v.  Kellogg,  1  Ala.  330 ;  1  U.  S.  Eq.  Digest,  457, 
§§  664-71.  To  suppose  that  the  advances  by  Robertson 
were  made  on  the  faith  of  the  devise  by  Mrs.  Deshon,  and 
in  contemplation  of  it,  is  at  variance  with  the  positive 
statement  in  his  desposition,  that  this  property  was  sold 
at  a  o-reat  sacrifice  to  meet  the  demands  of  Stein. 

3.  That  Robertson  took  an  interest  in  the  works,  and 
advanced  money  and  materials  in  their  construction,  is 
undoubtedh'  true  ;  and  the  motive  for  it  is  apparent. 
He  had  become  bankrupt,  and,  as  he  says,  saw  nothing 
but  ruin  around;  and  under  the  necessity  of  giving  up  all 
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his  property  to  his  creditors,  he  looked  for  some  enter- 
prise that  would  provide  for  his  family.  There  is  certainly 
no  proof  that  the  funds  invested  belonged  to  Mrs.  Robert- 
son or  her  children  ;  and  if  they  belonged  to  Robertson 
himself,  and  were  thus  diverted  from  his  creditors,  equity 
will  not  lend  its  assistance  to  carry  out  the  fraud.  Com- 
plainant can  only  recover  on  the  strength  of  his  own  title  ; 
and  defendant,  though  having  no  title  himself,  may  well 
refuse  to  account  with  him. 

4.  The  deposition  of  Robertson  ought  to  have  been 
suppressed.  He  has  a  direct  interest,  from  which  his 
bankruptcy  does  not  relieve  him  ;  and  the  record  in  this 
suit  would  be  evidence  for  him,  in  a  subsequent  action 
against  him  by  the  complainant. — 1  Greenl.  Ev.  §§  390-97. 

5.  The  deposition  of  Gerhard  ought  to  have  been  sup- 
pressed, because  all  his  knowledge  of  the  matters  in 
controversy  was  derived  from  confidential  communications 
to  him.— 1  Greenl.  Ev.  §§  236-40,  243  ;  1  Phil.  Ev.  140. 

P.  Hamilton,  and  R.  11.  Smith,  contra. — 1.  The  bill,  when 
its  allegations  are  examined  in  the  light  of  the  principles 
applicable  to  such  cases,  is  not  obnoxious  to  the  objections 
urged  against  it.  It  does  not  pretend  to  give  an  accurate 
history  of  the  case,  nor  to  state  the  dates  of  the  several 
occurrences,  or  the  order  of  their  occurrence  :  it  only 
states  the  prominent  facts,  alleges  that  the  books  and 
papers  are  in  the  hands  of  Stein,  and  calls  for  a  discovery 
and  account.  The  plaintiif 's  title  is  consistently  made  to 
appear.  The  alleged  sources  from  which  the  money  invest- 
ed was  derived,  are,  1st,  advances  by  Robertson ;  2d,  funds 
derived  from  the  property  of  his  children  ;  and,  3d,  loans 
from  his  friends.  It  was  competent  for  Robertson,  if  he 
had  been  able,  to  advance  the  whole  of  the  necessary 
funds ;  or  to  have  increased,  from  his  own  funds,  the 
portion  which  the  means  of  his  children  would  have  pro- 
cured. The  plaintiff's  title  is  made  to  rest  on  the 
contract  by  which  Robertson  became  interested  with 
Stein,  and  the  fact  that  his  interest  was  intended  for  the 
benefit  of  his  wife  and  children,  of  whom  plaintiff  is  the 
sole  survivor.     Testing  the  bill   by   the  rules   of  equity 


290  ALABAMA. 


Stein  V.  Robertson. 


pleading,  which  are  always  liberally  construed  in  favor  of 
an  infant  complainant,  a  clear,  substantial,  and  consistent 
case  for  equitable  relief  is  presented. — 3  A.  K.  Mar.  474  ; 
1  McMullan's  Equity  R.  317  ;  3  Randolph,  263 ;  2  Vesey, 
243 ;  1  Yerger,  97  ;  7  Yerger,  37  ;  Mitf.  Eq.  PL  47. 

2.  The  alleged  discrepancy  between  tlie  allegations  and 
proof,  is  immaterial.  If  the  plaintiif 's  title  depends  on 
the  contract  between  Robertson  and  Stein,  the  other 
allegations  of  the  bill  may  be  rejected  as  mere  surplusage. 
That  contract  gives  him  a  standing  in  court,  independent 
of  the  sources  from  which  the  money  invested  was  drawn. 
Montgomery  v.  Givhan,  24  Ala.  568  ;  Chapman  v.  Ham- 
ilton," 19   Ala.    121;    Gilchrist   v.    Gilmer,  9  Ala.    985; 

4  Blackf.  96  ;  Russell,  359. 

3.  The  pleadings  and  proof  establish  a  clear  case  for 
equitable  relief.  The  defendant's  answer  is  contradicted 
in  every  material  particular,  and  is  entitled  to  no  weight 
as  evidence, — 20  Ala.  681.  It  does  not  lie  in  Stein's 
mouth,  after  receiving  money  under  the  contract  in  trust 
for  Robertson's  wife  and  children,  to  set  up  the  claims  of 
Robertson's  creditors.— 9  Pick.  93 ;  1  Blackf.  262  ;  1  Root, 
181 ;  1  Ohio,  220. 

4.  It  is  admitted  that  the  chancellor's  decree  is  errone- 
ous, in  awarding  to  the  complainant  an  interest  of  one 
third,  instead  of  an  equal  interest  with  Stein  after  deduct- 
ing the  interest  allowed  to  Richards ;  but  this  error  can  be 
here  corrected. — Bank  of  St.  Marys  v.  St.  John,  Powers 
&  Co.,  25  Ala.  625. 

5.  The  objection  to  Gerhard's  deposition  was  properly 
overruled.  Being  the  mutual  adviser  of  both  parties,  his 
evidence  falls  within  an  exception  to  the  general  rule 
respecting  confidential  communications. — 8  C,  &  P.  596  ; 

5  M.  &  G.  271 ;  1  Mood.  &  Rob.  228 ;  5  Eng.  Law  &  Eq. 
R.  217  ;  8  ib.  89  ;  Parish  v.  Gates,  29  Ala.  254.  Besides, 
the  objection  came  too  late. 

6.  Robertson  was  a  competent  witness  for  the  plaintiff. 
His  liability  for  the  use  of  the  trust  funds  cannot  be 
aifected  by  the  result  of  this  suit.  He  cannot  elect  for 
the  complainant,  but  remains  liable  to  him,  whether  the 
latter  recovers  here  or  not.     Being  examined  as  a  witness, 
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no  decree  can  be  here  rendered  against  him. — Fulton  Bank 
V.  Canal  Co.,  4  Paige,  127. 

WALKER,  J.— The  leading  object  of  the  bill  in  this 
case  is,  to  establish  for  the  infant  complainant,  Judah 
Touro  Robertson,  an  equitable  partnership  interest  with 
Albert  Stein  in  the  Mobile  water-works ;  and,  if  this 
object  fail,  to  establish  for  the  same  complainant  a  result- 
ing trust  in  certain  funds  invested  by  his  father  in  those 
works.  The  following  propositions  are  condensed  from 
the  bill :  1.  There  was  a  contract  between  "Wm.  H.  Rob- 
ertson, the  father  of  complainant,  and  Stein,  that  the 
former,  for  the  benefit  of  his  wife  and  children,  should 
have  an  interest  of  one  half  in  the  water-works,  and  that 
that  interest  should  be  declared  after  the  completion  of 
the  works.  2.  That  afterwards  one  Richards  was  admit- 
ted into  the  partnership,  and  thereupon  the  interest  of 
Robertson's  wife  and  children  was  reduced  to  one  third, 
being  equal  to  the  interest  of  Stein.  3.  That  upon  a 
settlement  between  one  Colwell,  for  himself  and  as  the 
executor  of  Richards,  and  Stein,  the  former  in  his  indi- 
vidual and^representative  capacitj''  was  allowed  an  interest 
of  37  J-100 ;  and  after  that  the  wife  and  children  of  Rob- 
ertson were,  in  equity  and  good  conscience,  entitled  to, 
and  no»v  claim,  one  half  the  remainder  interest.  4.  That 
all  the  money  adv^anced  by  Robertson  to  the  concern, 
amounting  to  about  ten  thousand  dollars,  was  derived 
from  the  sale  of  the  property  of  his  children. 

The  two  aspects  of  the  bill, — one  looking  to  a  recovery 
upon  a  contract  for  the  benefit  of  Robertson's  wife  and 
chiklren,  and  the  other  to  the  enforcement  of  a  trust  im- 
plied from  the  advancement  of  money  now  belonging  to 
the  complainant, — are  not  repugnant;  nor  is  there  any 
inconsistency  between  the  existence  of  the  contract,  and 
the  fact  that  the  money  was  paid  as  alleged  in  the  bill. 
The  bill  is,  therefore,  not  objectionable  for  repugnancy. 

The  other  objections  made  to  the  bill,  apply  also  to  the 
proof,  and  will  be  considered  when  we  come  to  discuss 
the  testimony. 

The  first,  and  most  important  question  in  the  case,  is, 
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whether  the  avennent  in  the  bill  as  to  a  contract  between 
Stein  and  Robertson,  for  the  benefit  of  the  wife  and 
children,  is  proved.  In  determining  that  question,  it  is 
necessary  to  look  at  the  answer  of  Stein.  We  find  a  flat 
denial  that  Robertson's  wife  and  children  were  understood 
by  Stein  to  be  entitled  to  any  interest,  or  that  they  were 
even  named  by  Robertson  to  him  in  connection  with 
an  interest  in  the  water-works.  But  the  answer  says, 
"Robertson  promised  that  he  would,  from  the  ample 
means  that  he  had  for  that  purpose,  furnish  the  funds 
necessary  to  cany  on  the  work  to  completion  ;  and  the 
defendant,  reljdng  upon  such  assurances  and  promises  of 
said  Robertson,  consented  to  make  the  proposed  contract, 
and  to  associate  Robertson  with  him  in  the  enterprise, 
provided  the  said  Robertson  would  furnish  the  means 
necessary  to  the  accomplishment  of  the  work  as  he  had 
promised."  That  Stein  did  not  intend,  in  the  above 
quotation  from  his  answer,  to  assert  that  the  furnishing  of 
the  means  necessary  to  the  accomplishment  of  the  work 
was  a  condition  precedent  to  his  having  a  partnership 
interest,  is  clear  from  the  fact,  that  from  the  very  nature 
of  the  enterprise  the  supply  of  means  must  be  distributed 
through  the  progress  of  the  work ;  and  from  the  other 
assertions  of  the  answer,  that  Stein  accepted  from  Robert- 
son a  sum  which  amounted  to  ^8,000  on  the  Ist  Novem- 
ber, 1843,  and  that  he  regarded  Robertson  as  entitled  to 
take  an  interest  proportionate  to  the  sum  thus  received 
from  him.  It  may,  therefore,  be  taken  in  the  further 
progress  of  this  argument  as  a  fixed  fact,  that  there  was  a 
contract  with  Stein  by  Robertson  for  a  partnership  inter- 
est. This  partnership,  in  the  absence  of  any  contrary 
stipulation,  must  be  deemed  one  of  equality.  Such  would 
undoubtedly  be  the  effect  of  the  contract. 

It  may  be  conceded,  that  Robertson  did  not  fully  com- 
ply with  the  contract  on  his  part,  b^^  furnishing  as  much 
money  as  he  agreed  to  furnish ;  and  yet  it  would  not 
follow,  that  Stein  had  a  right  to  repudiate  him  as  a  part- 
ner. He  has  gone  on,  and,  as  he  virtually  admits, 
accepted  money  from  Robertson,  under  the  contract ;  and 
he  freely  availed  himself,  as  the  testimony  shows,  of  the 
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influence,  financial  skill,  and  services  of  Robertson,  in 
the  procurement  of  the  funds  required  in  the  prosecution 
of  the  work.  There  are  cases  in  which  a  partner  may 
dissolve  the  partnership ;  and  there  are  cases  in  which  he 
may  sue  upon  the  articles  of  copartnership,  at  law,  for  the 
recovery  of  damages;  and  there  are,  also,  cases  in  which 
he  may  file  a  bill,  to  compel  the  performance  of  copart- 
nership articles,  when  the  terms  of  the  copartnership  have 
been  violated  by  the  other  partner;  but  it  cannot  be 
tolerated  that  one  partner,  after  accepting  the  money  and 
services  of  another,  shall,  when  called  upon  to  carry  out 
the  partnership,  be  heard  to  deny  that  any  joint  interest 
ever  existed,  because  all  the  stipulations  of  the  contract  of 
partnership  have  not  been  complied  with. — Fogg  &  Van- 
dcrslice  v.  Johnston,  27  Ala.  432. 

Ilavinc:  attained  the  conclusion  that  there  was  an  asn'ee- 
ment  of  copartnership,  we  must  now  inquire  whether  that 
agreement  was  made  with  Robertson  for  the  benefit  of  his 
wife  and  children.  In  conducting  this  inquiry,  we  ex- 
clude from  our  consideration  the  deposition  of  Robertson, 
because  we  deem  him  incompetent  from  interest ;  and  the 
deposition  of  Gerhard,  because  the  objections  to  it  raise 
several  difiicult  questions,  the  decision  of  which  would 
prolong  and  probably  confuse  this  opinion,  and  its  admis- 
sion or  rejection  would  not  afiect  the  conclusion  which  we 
attain.  Robertson  is  directly  interested  for  the  complain- 
ant. A  decree  in  this  case,  for  the  complainant,  would 
be  evidence  for  him,  in  a  suit  by  the  complainant  to 
charge  him  with  the  money  received  by  him  as  guardian. 
If  it  be  conceded  that  an  infant  cannot  bind  himself  by 
an  election,  and  that  therefore  he  would  not  be  precluded 
by  taking  in  this  case  the  benefit  of  the  unauthorized  in- 
vestment of  his  money  from  proceeding  against  his 
guardian  hereafter, — it  will  not  follow,  that  Robertson  is  a 
competent  witness  ;  because,  if  to  a  suit  by  the  infant,  to 
charge  Robertson,  the  latter  should  plead  the  recovery  in 
this  case,  the  court  would  at  least  require  him  to  do 
equity,  by  restoring  the  benefit  of  the  investment  estab- 
lished in  his  favor  by  the  decree  in  this  case,  before  it 
would  give  him  any  relief. 
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"We  liave  carefully  examined  the  depositions  of  Wilson, 
Auze,  Murrell,  Gibbons,  Colwell  and  Aymar ;  and  we 
conclude  that  they  establish  the  proposition,  that  the 
Robertson  interest  was,  by  the  understanding  and  agree- 
ment of  Stein,  for  the  benefit  of  Robertson's  wife  and 
children.  We  regard  the  answer  as  a  virtual  admission 
that  the  Robertson  interest,  to  whomsoever  it  belonged, 
was  equal  with  Stein's.  Some  of  the  witnesses,  speaking 
from  settlements  and  declarations  of  Stein,  made  in  the 
absence  of  any  person  representing  or  interested  in  the 
Robertson  interest,  seem  to  characterize  that  interest  as 
proportionate  in  its  amount  to  the  sum  advanced ;  but 
we  think  the  distinct  statement  of  other  witnesses,  to  the 
effect  that  the  interest  was  equal  with  Stein's,  fortified  by 
what  we  deem  the  correct  construction  of  the  answer, 
ought  to  control  our  decision  on  tliat  point.  We  admit 
that  the  testimony  is  not  harmonious  upon  the  point, 
whether  the  interest  belonged. to  Mrs.  Robertson,  or  to 
her  and  her  children.  Conversations  that  are  evidence 
against  Stein,  are  proved  by  the  different  witnesses,  in 
some  of  which  the  interest  was  spoken  of  as  belonging  to 
Mrs.  Robertson,  in  others  as  belonging  to  Robertson's 
family,  in  others  as  belonging  to  Robertson's  wife  and 
children,  and  in  others  as  belonging  to  his  children.  We 
think  that  this  testimony  is  reconciled,  upon  the  hypoth- 
esis, that  the  interest  belonged  to  the  wife  and  children, 
and  was  som.etimes  spoken  of,  in  conversations  where 
great  precision  was  not  sought,  as  the  wife's  or  children's  ; 
and  in  our  judgment,  the  weight  of  evidence  is  in  favor 
of  the  proposition,  that  the  interest  was  for  j\Irs.  Robert- 
son and  her  children. 

It  is  said,  that  the  money  of  the  children  of  Robertson 
was  derived  from  an  unauthorized  and  therefore  illegal 
sale  of  their  property.  K  this  be  so,  will  it  avail  the  de- 
fendant in  this  case  ?  It  may  show  that  the  infant  com- 
plainant would  have  a  right  to  assert  his  title  to  the 
property  sold;  but  that  could  not  affect  Stein.  The 
purchaser  could  only  go  on  Robertson  for  reimbursement. 
He  could  not  go  on  Stein,  one  of  the  partners  in  the  ad- 
venture into  which  the  money  was  carried  by  Robertson. 
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So  that,  if  the  right  of  the  infant  complainant  to  avoid 
the  sale  by  Robertson,  notwithstanding  the  recovery  in 
this  case,  be  conceded,  it  cannot  harm  Stein ;  and  there- 
fore no  argument  available  to  Stein  can  be  drawn  from 
the  existence  of  that  right. 

But  then  it  is  objected  by  the  defendant,  that  the 
money  invested  in  the  adventure  did  not  really  belong 
to  the  children  of  Robertson,  as  is  proved  by  the  fact  that 
the  investment  was  made  before  their  money  could  have 
been  received.  It  is  also  objected,  that  no  money  at  all 
was  invested  which  belonged  to  Mrs.  Robertson ;  and  this 
objection  applies  alike  to  the  bill  and  the  proof.  It  will 
not  be  denied,  that  it  is  permissible  for  a  man  to  invest 
money  of  his  own  in  a  copartnership,  for  the  benefit  of 
his  wife  and  children,  by  contract  with  the  copartners ; 
and  the  beneficial  interest  would  be  in  the  wife  and 
childi-en,  as  against  all  the  world  except  existing  credit- 
ors.— Colly er  on  Partnership,  §  13 ;  Story  on  Partnership, 
§  70.  The  contribution  to  the  partnership  by  Robertson 
was  not  alone  of  money,  but  also  of  services  which  the 
proof  shows  were  valuable.  Then,  if  it  were  true  that 
the  entire  contribution  of  Robertson  to  the  partnership 
was  of  his  own  money  and  his  personal  services,  that 
would  be  no  reason  why  Stein  should  be  permitted  to 
repudiate  the  beneficial  interest  of  Robertson's  wife  and 
children,  growing  out  of  a  partnership  agreement  with 
him.  If  the  right  of  recovery  here  depended  upon  the 
establishment  of  a  resulting  trust,  it  would  be  indispensa- 
ble to  prove  the  ownership  of  the  money  invested  to  have 
been  in  the  complainant,  or  in  him  and  those  from  whom 
he  might  derive  it ;  but  the  decree  is,  we  think,  main- 
tainable upon  the  contract  of  Robertson  with  Stein. 

It  can  make  no  possible  difference,  that  the  funds  in- 
vested by  Robertson  were  his  own,  except  so  far  as  that 
fact,  in  connection  with  his  bankruptcy,  might  conduce 
to  show  that  the  benefit  provided  for  his  wife  and 
children  in  the  contract  with  Stein  was  the  result  of  an 
arrangement  to  defraud  the  creditors  of  Robertson.  "We 
do  not  stop  to  inquire  wdiether,  in  this  case,  the  defend- 
ant could,  under  his  answer,  avail  himself  of  the  defense, 
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that  tlie  purpose  of  the  contract  was  to  defraud  Robert- 
son's creditors,  or  whether  the  defense  is  one  that  he  could 
set  up  under  an  appropriate  answer.  See,  however, 
Brantley  v.  West,  27  Ala.  542.  The  creditors  of  Robert- 
son had  no  right  to  command  an  appropriation  of  his 
personal  services ;  and  his  gratuitous  bestowal  of  them  for 
the  advancement  of  the  separate  interest  of  his  wife  and 
children  gives  his  creditors  no  claim  on  the  interest  thus 
promoted. — Hoot  v.  Sorrelle,  11  Ala.  386.  The  evidence 
in  this  case  cannot  establish  that  the  trust  provided  for 
Mrs.  Robertson  and  children  was  simply  a  scheme  to  de- 
fraud Robertson's  creditors,  if  the  money  invested  by  him 
belonged  to  his  children.  In  determining  whether  it  did 
or  not,  it  must  be  observed,  that  Stein's  answer  is  not 
such  as  to  impose  upon  the  complainant  the  onus  of 
making  out  his  case  in  this  particular  by  two  witnesses, 
or  one  with  corroborating  circumstances.  "Wilson  says 
in  his  deposition,  that  he  learned  from  conversations  with 
Robertson  and  Stein,  that  Robertson  invested  funds  de- 
rived from  Connecticut  belonging  to  his  children ;  that 
he,  as  the  clerk  of  Robertson,  furnished  goods  and  money 
to  Stein ;  that  in  '40  and  '41  he  was  Robertson's  book- 
keeper, and  familiar  with  hisaifairs;  and  that  he  knows,  of 
his  own  knowledge,  that  the  advances  made  by  him  for 
the  works  were  made  from  sources  not  liis  own,  and  with 
which  his  creditors  had  no  concern;  and  that  he  looked 
to  Mrs.  Robertson's  interest  for  payment  for  the  goods 
furnished  to  Stein.  It  is  possible  that  this  witness  speaks 
with  too  much  confidence  of  the  extent  of  his  personal 
knowledge,  that  the  funds  were  derived  from  sources  not 
Robertson's  own.  But  we  know  that  one's  intimacy  with 
the  affairs  of  another  may  be  such  as  to  enable  him  to 
speak  with  some  degree  of  assurance,  as  to  whether  cer- 
tain money  was  derived  from  that  other's  own  sources ; 
and  then  this  witness  is  not  contradicted,  and  his  state- 
ment accords  with  the  declarations  of  Stein  which  are 
proved.  The  testimony  of  this  witness  is  corroborated 
by  the  deposition  of  Auze,  who  proves  Stein's  declaration 
that  he  would  not  settle,  with  Robertson,  because  the 
interest  belonged  to  his  children.     It  also  seems  from  the 
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depositions  of  Aymar,  and  Gibbons,  and  Palmer,  and 
Colvin,  that  the  money  advanced  by  Robertson  was,  in 
settlements  and  statements  made  by  Stein  himself,  set 
down  in  the  name  of  B.  Aymar,  who  appears  to  have 
been  chosen  to  be  a  trustee  for  Robertson's  wife  and 
children.  The  fact  that  Stein  himself,  who  had  no  inter- 
est in  assisting  to  defraud  Robertson's  creditors,  denied 
the  interest  of  Robertson,  and  asserted  that  of  his  children, 
and  set  down  the  interest  in  favor  of  one  representing  the 
wife  and  children,  is  persuasive  to  show  that  the  funds 
advanced  were  not  the  private  property  of  Robertson,  and 
thus  contributes  to  sustain  the  testimony  of  "Wilson.  The 
fact  relied  upon  for  the  defendant,  that  Robertson  did  not 
qualify  as  guardian,  and  consequently  could  not  have  re- 
ceived the  money  of  his  children,  till  after  the  advance- 
ment was  made,  is  reconcilable  upon  the  hypothesis,  that 
the  money  was  procured  from  others,  or  advanced  by 
Robertson,  in  anticipation  of  that  fund,  and  replaced  by 
it  when  received.  In  our  opinion,  the  proof  against  Stein 
is  sufficient  to  negative  the  position  that  Robertson's  own 
funds  were  invested  in  the  concern ;  and  that  therefore 
the  proof  does  not  show  that  the  interest  asserted  by  the 
complainant  grew  out  of  a  fraudulent  contract. 

The  decree  of  the  chancellor  is  erroneous,  in  allowing 
the  complainant  an  interest  of  one-third.  The  interest  to 
which  the  complainant  is  entitled,  is  31|-100 ;  and  Stein 
is  entitled  to  an  interest  for  the  same  amount. 

"We  understand  the  chancellor's  decree  to  authorize  the 
registrar,  in  taking  the  account,  to  credit  the  complainant 
with  sums  of  money  advanced  as  a  loan  by  other  persons 
in  their  behalf,  which  have  been  repaid  by  Stein.  This  is 
also  erroneous.  The  complainant  is  entitled  to  no  other 
credit  than  for  the  amount  actually  advanced  to  the  con- 
cern by  his  father,  for  Mrs.  Robertson  and  her  children, 
and  his  proportionate  share  of  the  profits. 

The  chancellor's  decree  must  be  here  reversed,  and  a 
decree  rendered,  such  as,  in  our  opinion,  ought  to  have 
been  rendered  in  the  court  below ;  and  this  court  doth 
therefore  decree  as  follows:  It  is  ordered,  adjudged,  and 
decreed,  that  the  complainant,  Judah  Touro  Robertson, 
20 
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be,  and  he  is  hereby,  invested  with  an  equal  interest  with 
Albert  Stein  in  the  Mobile  water-works,  the  same  being 
31|^-100  of  the  whole ;  that  it  be,  and  is  hereby,  referred 
to  the  registrar  of  the  chancery  court  held  at  Mobile,  to 
take  and  state  an  account  between  said  Judah  Touro 
Robertson  and  said  Stein,  as  equal  partners,  each  having 
an  interest  of  the  amount  above  stated ;  that  in  taking 
said  account,  the  registrar  shall  credit  the  complainant 
with  the  money  advanced  for  his  mother  and  her  chil- 
dren by  "Wm.  H.  Robertson,  and  his  proportionate  share 
of  the  profits,  and  shall  credit  the  said  Albert  Stein  with 
an  annual  salary  of  four  thousand  dollars,  chargeable 
against  all  the  interests  in  the  concern,  and  with  all  other 
just  credits  to  which  he  may  be  entitled,  and  shall  allow 
the  respective  parties  interest  on  sums  advanced  and  paid 
out  by  them  on  account  of  the  partnership  ;  that  the  said 
registrar  shall  ascertain  the  balance  on  the  accounts  be- 
tween the  said  Stein  and  the  said  Judah  Touro  Robertson ; 
and  that  upon  the  said  reference,  the  registrar  may  ex- 
amine the  parties  on  oath,  as  to  all  items  not  exceeding 
twenty  dollars  in  amount,  may  require  the  production  of 
all  books,  papers,  vouchers  and  documents  in  relation  to 
the  said  account,  and  may  examine  witnesses  viva  voce, 
and  by  deposition,  and  use  the  testimony  in  this  case,  and 
the  parties  may  examine  each  other  upon  interrogatories. 
It  is  further  ordered,  adjudged,  and  decreed,  that  if  upon 
accounting  there  should  be  a  balance  in  favor  of  the  de- 
fendant. Stein,  against  the  complainant,  a  lien  is  estab- 
lished in  favor  of  the  former,  upon  the  share  in  the 
partnership  and  the  future  profits  thereof  of  the  complain- 
ant, for  the  payment  of  such  balance.  It  is  further  ordered, 
adjudged,  and  decreed,  that  the  appellant  pay  the  costs  of 
the  court  below,  and  the  appellee  must  pay  the  costs  of 
this  court. 
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WILLIAMS  vs.  MITCHELL'S  ADM'R. 

[bill  in  equity  by  pcrciiaser,  for  reformation  of  deed,  abatement  op 
purchase-money,  axd  injunction  of  action  at  law.] 

1.  Compekruy  of  surety  as  witness  for  principal. — Where  the  principal  alone  files 
a  bill  in  equity,  to  enjoin  an  action  at  law  against  himself  and  his  surety, 
he  may  render  the  surety  a  competent  witness  for  him,  by  paying  all  costs 
of  the  action  at  law,  and  depositing  with  the  surety  a  sum  of  money  sufficient 
to  cover  any  liability  in  that  action. 

2.  When  mistake  is  no  ground  for  equitable  relief. — If  a  portion  of  the  land  sold  is, 
by  mistake,  omitted  from  the  deed,  such  mistake  furnishes  no  ground  for 
equitable  relief  against  au  action  at  law  on  the  notes  for  the  purchase- 
money,  when  it  appears  that  the  purchaser  was  put  in  possession  of  the 
entire  tract  sold,  and  has  retained  it  undisturbed. 

3.  When  fraud  is  no  ground  for  equitable  relief. — When  the  price  of  a  chattel  is, 
by  agreement,  included  in  notes  given  for  the  purchase-money  of  a  tract  of 
land,  although  the  two  sales  are  entirely  distinct  transactions,  a  fraud  in 
the  sale  of  the  chattel  is  available  as  a  defense  at  law  against  an  action  on 
the  note,  and,  consequently,  constitutes  no  ground  for  equitable  relief. 

4.  Secondary  evidence  of  title-bond. — After  the  execution  of  a  deed  by  the  vendor, 
his  title-bond  is  presumed  to  have  been  given  up  and  destroyed ;  consequently, 
secondary  evidence  of  its  contents  is  then  admissible  for  the  purchaser, 
although  none  of  the  witnesses  recollect  what  became  of  it. 

5.  Eeformaiion  and  cancellation  of  deed.— After  the  death  of  the  vendor,  leaving 
infant  heirs,  the  purchaser  may  come  into  equity,  to  have  his  deed  reformed 
and  canceled,  as  to  a  tract  of  land  to  which  the  vendor  had  no  title,  and 
which  was  included  in  the  deed  by  mistake. 

6.  Abatement  of  purchaserjnoney  as  incidental  to  reformation  and  cancellation  of  deed. 
Where  the  jurisdiction  of  equity  has  attached,  on  bill  filed  by  a  purcha.ser,  for 
the  purpose  of  reforming  and  partially  canceling  his  deed,  the  court  may 
also,  as  incidental  to  this  ground  of  relief,  allow  an  abatement  of  the  pur- 
chase-money, on  account  of  the  vendor's  misrepresentations  respecting  the 
location  of  the  boundary  lines. 

7.  When  equity  will  grant  partial  relief  without  settling  all  equities  betwen  the  parties. 
Where  the  vendor's  deed  omits,  by  mistake,  a  portion  of  the  land  which  he 
intended  to  convey,  and  of  which  the  purchaser  has  retained  the  unintei*- 
rupted  possession ;  and,  by  a  similar  mistake,  includes  another  tract  to 
which  he  had  no  title  whatever,  the  chancery  court  may,  without  settling 
all  the  equities  between  the  parties  growing  out  of  the  transaction,  take 
jurisdiction,  at  the  instance  of  the  purchaser,  to  reform  and  partially  cancel 
the  deed,  and  make  an  abatement  of  the  purchase-money,  on  account  of  the 
vendor's  misrepresentations  respecting  the  location  of  the  boundary  lines. 

8.  Parties  to  bill  for  reformation  of  ^d. — The  heirs-at-law  ot  the  vendor  are  not 
necessary  parties  to  a  bill,  filed  by  the  purchaser  against  his  administrator, 
for  a  reformation  and  partial  cancellation  of  the  deed,  as  to  a  tract  of  land  to 
which  the  vendor  had  no  title,  and  which  was  included  in  the  deed  by 
mistake. 
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9.  W/uit  relief  defendant  may  obtain  without  cross-hill. — Oa  bill  being  filed  by  a 
purchaser  against  the  personal  representative  of  his  deceased  vendor,  seek- 
ing a  reformation  and  partial  cancellation  of  his  deed,  as  to  a  tract  of  land 
to  which  the  vendor  had  no  title,  and  an  abatement  of  the  purchase-money, — 
although  the  defendant  can  obtain  no  active  relief  without  a  cross-bill,  he 
may  nevertheless  insist  that  the  complainant  shall  be  required  to  do  equity, 
by  accounting  for  another  tract,  which  was  omitted  from  the  deed  by  mis- 
take, but  of  which  the  purchaser  has  retained  the  undisturbed  possession  ; 
and  this,  notwithstanding  the  frame  and  prayer  of  the  bill  prevent  the  com- 
plainant from  obtaining  any  relief  as  to  that  tract. 

Appeal  from  the  Chancery  Court  of  Mareugo. 
Heard  before  the  Hon.  Wade  Keyes. 

The  original  bill  in  this  case  was  filed  by  Caleb  Wil- 
liams against  the  administrator  of  Henry  B.  Mitchell, 
deceased,  to  obtain  an  abatement  of  the  purchase-money 
for  a  certain  tract  of  laud  sold  by  said  Mitchell  to  Williams, 
on  account  of  the  vendor's  fraudulent  misrepresentations 
respecting  the  quantity  and  qaality  of  the  land,  and  the 
location  of  the  boundary  lines;  and  to  enjoin  an  action  at 
law,  on  the  notes  given  for  the  purchase-money,  against 
said  Caleb  Williams,  and  Jacob  B.  Williams,  his  surety. 
An  amended  bill  was  afterw^ards  filed,  praying  a  rescission 
of  the  contract,  and  general  relief.  In  one  of  the  notes 
for  the  purchase-money  of  the  laud  was  included  ^75,  the 
price  of  a  spinning-jenny,  wdiich,  as  the  bill  alleged,  was 
in  one  of  the  houses  on  the  land  at  the  time  it  passed  into 
the  complainant's  possession,  and  was  represented  by 
Mitchell  to  have  been  already  sold  to  one  Robinson,  at 
the  price  of  $100  ;  and  this  sum  was  included  in  the  notes, 
at  the  request  of  Mitchell,  and  on  his  statement  that 
Robinson  w^ould  pay  $100  when  he  caUed  for  the  spinning- 
jenny;  but  Robinson,  after  getting  it,  refused  to  pay 
anything  for  it,  because  it  was  not  as  new  or  valuable  as 
Mitchell  had  represented  it  to  be. 

The  administrator  answered  the  bill,  admitting  the 
sale,  the  execution  of  the  notes  for  the  purchase-money, 
and  the  institution  of  tlie  actioi^  at  law"  upon  them ;  de- 
nying the  charges  of  fraud  and  misrepresentation,  and 
calling  for  proof;  admitting  that  a  portion  of  the  tract 
intended  to  be  sold  was  omitted  from  the  deed,   and  that 
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anotlier  small  tract,  to  which  his  intestate  had  no  title, 
was  included  in  the  deed ;  and  insisting  that  this  was  the 
result  of  an  innocent  mistake. 

After  paying  the  costs  of  the  action  at  law,  and  depos- 
iting with  his  co-defendant  a  sum  of  money  sufficient  to 
cover  any  liability  in  that  action,  the  complainant  exam- 
ined said  Jacob  B.  Williams  as  a  witness.  The  defendant 
moved  to  suppress  the  deposition  of  this  witness,  on  the 
ground  of  interest ;  but  the  decision  of  the  chancellor 
rendered  it  unnecessary  to  pass  on  the  motion,  which  is 
now  here  renewed. 

Other  questions  as  to  the  admissibility  of  evidence 
arose  in  the  court  below,  which,  so  far  as  they  are  mate- 
rial, will  be  readily  understood  from  the  opinion  of  the 
court. 

At  the  iinal  hearing,  on  pleadings  and  proof,  the  com- 
plainant having  abandoned  his  prayer  for  a  rescission  of 
the  contract,  and  declining  to  amend  his  bill,  at  the  chan- 
cellor's suggestion,  by  making  the  widow  and  heirs-at-law 
of  said  Henry  B.  Mitchell  parties,  the  chancellor  dismissed 
the  bill,  without  prejudice,  on  the  ground  that  all  the 
equities  between  the'parties  could  not  be  settled  under  it ; 
and  his  decree  is  now  assigned  as  error. 

Wm.  M.  Brooks,  with  whom  was  "Wm.  M.  Byrd,  for 
the  appellant. 

A.  R.  Manning,  contra. 

STONE,  J. — In  the  Manchester  Iron  Manufacturing 
Co.  v.  Sweeting,  a  material  witness  became  interested  in 
the  transaction,  by  becoming  surety  for  the  party  in  whose 
favor  his  testimony  was  desired  to  be  used.  It  was  held, 
that  the  party  who  had  an  interest  in  his  testimony,  might 
restore  his  competency,  by  depositing  in  his  hands  a  sum 
of  money  sufficient  to  indemnify  him;  the  witness  releas- 
ing the  party  from  all  claims  on  account  of  his  suretyship. 
10  Wendell,  162. 

In  Ball  V.  The  State  Bank,  8  Ala.  596-7,  this  court  cited 
numerous  authorities  to  the  same  effi3ct  as  that  last  cited, 
and  added,  "In  some  of  the  cases,  the  money  was  placed 
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in  the  hands  of  the  party  offered  as  a  witness.  This  was 
clearly  sufficient  to  neutralize  the  interest  which  would 
otherwise  have  rendered  him  incompetent." 

The  difference  between  the  cases  cited  and  the  one  at  bar, 
on  the  motion  to  suppress  the  deposition  of  Jacob  B.  "Wil- 
liams, is  this  :  In  those  cases,  the  witness  was  not  sued,  and 
hence  the  testimony  did  not  bear  directly  on  a  suit,  to 
Avhich  he  was  a  party.  In  this  case,  although  the  witness 
is  not  a  party  to  the  chancery  suit,  jet  that  chancery  suit 
is  nothing  more  or  less  than  one  means  of  defending  the 
common-law  suit ;  and,  if  successful,  the  result  will  be,  that 
the  action  at  law  will  be  enjoined,  either  in  whole  or  in 
part.  I  am  unable  to  perceive  a  substantial  difference, 
in  principle,  between  testifying  in  the  common-law  suit, 
to  which  the  witness  is  a  party,  and  testifying  in  the 
chancery  suit,  whose  only  object  is  a  defence  of  the  com- 
mon-law suit. — See  Colgin  v.  State  Bank,  11  Ala.  222. 

I  admit  there  are  cases,  where  one  defendant  in  a  judg- 
ment at  law  may  file  a  bill  to  obtain  the  benefit  of  a 
defense  jpersonal  to  himself,  and  under  such  bill  may  use 
his  co-defendant's  testimony.  In  these  cases,  however,  the 
interests  of  the  testifying  party  are  not  affected,  or  pro- 
posed to  be  affected,  by  the  chancery  proceeding. — Jordan 
V.  Loftin,  13  Ala.  547  ;  Miller  v.  McCan,  7  Paige,  451 ; 
Savage  v.  Todd,  9  Paige,  578 ;  N"orton  v.  Woods,  5  Paige, 
249. 

My  brothers,  however,  think  that  as  Jacob  B.  Williams, 
the  witness,  is  not  a  party  to  this  chancery  suit,  and  as  he 
is  fully  indemnified  by  the  deposit  of  money  with  him, 
and  by  the  payment  of  the  costs  at  law,  he  is  a  competent 
witness  for  the  complainant.  In  further  support  of  their 
view,  see  Willingsv.  Conscqua,  1  Pet.  C.  C.  R.  301 ;  Cow. 
&  Hill's  notes  to  Phil.  Ev.  (3d  ed.)  part  1,  pp.  44,  et  seq.  ; 
Calloway  v.  McElroy,  3  Ala.  408  ;  Montandon  v.  Deas, 
14  Ala.  33 ;  Crawford  v.  Barkley,  18  Ala.  270. 

In  Calloway  v.  ^McElroy,  supra,  it  was  urged,  that  the 
bill  contained  no  equity,  because  it  showed  on  its  face,  first, 
that  the  vendor,  in  answer  to  interrogatories  propounded 
under  the  statute  for  discoveiy,  had  denied  the  fraud  ;  and 
second,  that  the  only  witnesses  who  could  establish  the 
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fraud,  were  interested  in  the  suit,  being  sureties  for  tlie 
purchase-money.  In  reply  to  this  last  objection,  this 
court  said,  "It  may  be  that  other  evidence  can  be  procured ; 
or,  if  the  interest  of  the  witnesses  cannot  be  otherwise 
removed,  it  certainly  can  by  payment  of  the  notes  signed 
by  them,  without  impairing  the  complainant's  right  to 
relief." 

The  case  does  not  inform  us,  and  I  am  unable  to  per- 
ceive, how  the  complainant  could  have  paid  off  the  notes, 
and  then,  in  that  suit,  have  obtained  the  benefit  of  the 
testimony  of  his  sureties.  To  justify  the  application  of 
the  testimony  to  this  new  phase  of  the  case,  a  supple- 
mental bill  would  have  been  necessary  ;  and  quaere^  would 
not  such  change  of  the  averments  of  the  bill  make  a  new 
case  ?— Larkins  v.  Biddle,  21  Ala.  252. 

I  yield,  however,  to  the  opinion  of  the  majority  of  the 
court. 

The  record  shows  that,  at  the  time  complainant  pur- 
chased the  tract  of  land  in  controversy,  Mitchell,  his  vendor, 
had  the  fee-simple  title  to  the  west  half  of  the  north- 
west quarter  of  section  twenty-three,  and  the  west  half  of 
the  north-west  quarter  of  section  twenty-six,  described  in 
the  jjleadings.  The  record  does  not  inform  us  that  he 
has  ever  parted  with  his  title  to  these  lands,  or  set  up  any 
claim  to  them  since  he  sold  to  complainant.  Mr.  Wil- 
liams has  had  the  undisturbed  possession  of  them,  ever 
since  his  purchase.  It  is  clear  that  these  portions  of  the 
tract  of  land  were  left  out  of  the  deed  by  mistake ;  and 
that,  by  a  like  mistake,  the  west  half  of  the  north-west 
quarter  of  section  twenty-one  was  inserted  in  the  deed. 
By  a  proper  bill,  making  the  heirs  of  Mitchell  parties,  if 
the  testimony  should  be  the  same  as  in  this  record,  the 
deed  in  the  above  respects  can  be  reformed,  and  the  title 
to  the  two  eighties  in  sections  twenty-three  and  twenty- 
six  vested  in  complainant.  As  to  these  portions,  the 
present  record  shows  no  valid  claim  to  relief. — See  Lang 
V.  Brown,  4  Ala.  622 ;  Evans  v.  Boiling,  5  Ala.  550 ;  Beck 
V.  Simmons  &  Kornegay,  7  Ala.  71 ;  Pierce  v.  Brasfield, 
9  Ala.  573. 
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I^Teitlier  can  tlie  complainant,  under  the  bill  in  this 
case,  obtain  any  relief  in  reference  to  the  spinning-jenny. 
The  averments  in  the  bill,  in  reference  to  it,  make  a  case 
for  defense  at  law ;  and  the  fact  that  the  purchase-money 
was,  for  convenience,  incUidedinthe  note  giv^en  for  the  land, 
cannot  vary  the  case.  The  bill  fails  to  connect  the  spin- 
ning-jenny with  the  land  transaction,  and  it  must  stand 
as  any  other  purchase  of  a  chattel,  in  which  the  purchaser 
believes  himself  defrauded.  We  will  not  say  that  the 
bill,  in  this  particular,  would  contain  no  equity,  if  it  had 
averred  that  Jacob  B.  Williams,  the  surety  to  the  note, 
was  the  only  witness  by  w^hom  the  fraud  could  be  proved. 
The  bill  contains  no  such  averment. — See  Jordan  v.  Loftin, 
supra. 

A  question  has  been  made  upon  the  admissibility  of 
the  evidence  which  speaks  of  the  bond  for  title.  The 
objection  is,  that  the  bond  itself  is  the  best  evidence,  and 
that  no  sufficient  predicate  has  been  laid  for  the  intro- 
duction of  secondary  evidence.  When  the  deed  was 
executed,  the  presumption  is,  that  the  bond  for  title  was 
given  up  ;  and  being  no  longer  of  an^^  apparent  value, 
that  it  was  then  destroyed.  The  fact  that  none  of  the 
witnesses  remember  anything  in  regard  to  the  bond,  is 
not  enough  to  overturn  that  presumption. 

Having  thus  settled  the  competency  of  the  witness 
Jacob  B.  Williams,  and  pointed  out  certain  features  of 
the  bill  on  which  the  complainant  can  obtain  no  relief  on 
the  present  record,  we  will  now  address  ourselves  to  the 
remaining  feature  of  the  bill.  The  bill  charges,  that 
complainant  purchased  of  Mr.  Mitchell  his  tract  of  land, 
containing  between  twelve  and  thirteen  hundred  acres, 
at  $fi  per  acre ;  that  pending  the  negotiation,  Mitchell 
pointed  out,  as  peculiarly  valuable,  and  belonging  to  the 
tract,  the  west  half  of  the  north-west  quarter  of  section 
26,  the  west  half  of  the  south-west  quarter  of  section  23, 
the  west  half  of  the  north-west  quarter  of  section  23^ 
about  25  acres  of  the  eastern  part  of  the  east  half  of  the 
north-east  quarter  of  section  16,  and  about  25  or  30  acres 
lying  immediately  north  of  the  west  half  of  the  north- 
west quarter  of  section  15,  embracing  all  the  land  between 
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that  and  tlie  Tombeckbee  river,  being  a  portion  of  the 
south  fraction  of  fractional  section  10,  all  in  township 
seventeen,  range  one,  east ;  that  the  west  half  of  the 
north-\vest  quarter  of  section  26,  and  the  south-west  quar- 
ter of  the  south-west  quarter  of  section  23,  were  rich 
swamp  land ;  that  the  north-west  quarter  of  tlie  south- 
w^est  quarter  of  section  23,  and  the  west  half  of  tlie  north- 
west quarter  of  section  23,  were  also  good  upland,  and 
possessed  many  advantages ;  that  the  portions  of  the  land 
in  sections  16  and  10,  as  pointed  out,  were  greatly  valua- 
ble, as  affording  a  convenient  outlet  to  the  river.  The 
bill  charges  that  most  of  the  lands  pointed  out  wherein- 
eluded  within  ;Mr.  Mitchell's  fences.  No  particular  part 
is  described  as. being  outside  of  the  fences,  except  a  part 
of  the  25  or  30  acres  alleged  to  be  in  fractional  section 
10.  We  do  not  think  that  any  misdescriptions,  extending 
beyond  the  enclosure,  except  that  in  section  10,  are  suffi- 
ciently claimed  and  described  to  justify  relief.  Hence,  in 
all  other  respects,  we  will  limit  our  inquiries  to  the  en- 
closed lands.  The  averments  in  relation  to  fractional 
section  10,  open  a  wider  field  of  inquiry.  As  we  have 
shown  above  that  the  west  half  of  the  north-west  quarter 
of  section  26,  and  the  west  half  of  the  north-west  quarter 
of  section  23,  were,  at  the  time  of  the  contract,  the  prop- 
erty of  Mr.  Mitchell,  and  were  left  out  of  the  deed  by 
mistake,  we  dismiss  all  further  inquiry  as  to  them.  There 
was  issue  joined  on  every  material  averment  of  the  bill, 
as  stated  above,  and  it  is  necessary  that  we  should  deter- 
mine to  what  extent  the  above  averments  are  proved. 

The  witnesses,  William  Williams  and  G.  Mann,  in 
their  testimony,  betray  a  want  of  caution,  which  renders 
it  unsafe  to  adopt  the  statements  of  either  as  a  very  relia- 
ble guide.  Jacob  B.  Williams  was  evidently  more 
intelligent  than  they  were ;  and  as  we  discover  in  his 
deposition  greater  evidences  of  circumspection,  we  feel  it 
our  duty  to  award  to  it  the  greater  weight.  There  is  not, 
however,  on  the  points  necessary  to  be  decided,  any  ma- 
terial discrepancy  between  William  and  Jacob  B.  Wil- 
liams. Mr.  Mann  is  at  issue  with  them,  at  each  of  the 
material  points.     His  testimony,  however,  is  overcome  by 
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theirs  ;  and,  on  the  points  of  misdescription  above  refer- 
red to,  we  are  governed  by  them,  so  far  as  they  keep 
within  the  averments  of  the  bilL  We  regard,  then,  the 
following  propositions  as  established  by  the  proof:  1.  That 
Mr.  Mitchell  pointed  out  as  his  own,  and  sold  to  com- 
plainant, that  part  of  the  west  half  of  the  south-west 
quarter  of  section  23,  township  10,  range  1,  which  was  at 
the  time  enclosed  by  his  farm.  2.  That  he  also  pointed 
out  as  his  own,  and  sold,  that  part  of  section  16  which 
was  within  his  enclosure.  (The  recovery  as  to  this  item 
must  be  limited  to  the  25  acres  claimed  by  the  bill.) 
3.  That  he  also  pointed  out  as  his  own,  and  sold,  a  small 
portion  of  the  west  end  of  fractional  section  10,  which  is 
covered  by  the  turnip-patch  and  horse-lot. 

We  need  not  in  this  case  consider  w^hether  the  bill  w^ould 
be  maintained,  if  it  simply  rested  on  the  naked  proposition 
of  a  claim  either  to  recover  or  recoup  the  damages,  for  a 
false  representation  by  the  vendor  that  the  land  he  was 
selling  contained  certain  fertile  lands,  which  the  proof 
shows  were  not  within  it.  In  such  case,  there  is  a  remedy 
at  law.— Munroe  v.  Pritchett,  16  Ala.  785.  Whether 
chancery  will  also  entertain  jurisdiction,  concurrently 
with  the  court  of  law,  we  do  not  now  determine.  In  thus 
declining  to  base  the  jurisdiction  on  the  misrepresenta- 
tions of  Mr.  Mitchell,  we  do  not  wish  to  be  understood  as 
asserting  that  the  misrepresentations  are  not  proved.  We 
have  shown  above  that  this  charge  is  sustained  by  the 
proof  to  the  extent  there  stated.  Neither  is  it  necessary, 
under  our  decisions,  to  inquire  whether  the  misrepresent- 
ations were  knowingly  made.  If  it  w^ere,  perhaps  this 
requisition  is  complied  with  in  the  testimony  of  Mr.  Fos- 
cue.  This  view  renders  it  unnecessary  to  inquire  whether 
the  same  rule  obtains  in  this  State,  as  is  announced  in 
Glasscott  V.  Lang,  2  Price,  310  ;  Ej^re  v.  Potter,  15  How. 
S.  C.  42. 

There  are  in  this  case,  however,  other  undisputed 
grounds  on  which  to  rest  the  jurisdiction.  The  amended 
bill  avers,  that  one  eighty  acre  tract  conveyed  by  the  deed, 
viz.,  the  west  half  of  the  north-west  quarter  of  section  21, 
"Was,  at  the  time  of  the  sale,  the  property  of  another,  and 
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that  to  it  Mr.  Mitchell  had  no  claim  whatever.  The 
prayer  of  the  amended  bill  was,  that  the  contract  should 
be  rescinded,  and  the  deed  canceled.  The  answer  does 
not  deny,  hut  admits,  that  Mr.  Mitchell  did  not  own  the 
said  west  half  of  the  north-west  quarter  of  section  21;  and 
insists  that  it  was  inserted  in  the  deed  by  mistake.  Com- 
ing to  the  conclusion,  as  we  do,  that  the  above. statement 
in  the  answer  is  correct,  the  complainant's  abandonment 
of  the  prayer  for  rescission,  does  not  render  unnecessary 
or  inoperative  the  prayer  that  the  deed  be,  at  least  p?'o 
tanto,  vacated.  Only  the  chancery  court  can  reform  or 
annul  the  deed,  so  far  as  it  conveys  said  eighty  acre  tract ; 
and  on  this  ground,  the  jurisdiction  of  the  court  can  be 
upheld.  The  damages,  if  any  have  resulted  from  the 
misrepresentation  of  the  boundaries,  can  be  redressed,  as 
an  incident  to  the  above  stated  clear  ground  of  equity  ju- 
risdiction.—  See  Russell  v.  Little,  28  Ala,  160 ;  Stow  v. 
Bozeman,  29  Ala.  397. 

If  Mr.  Mitchell,  the  vendor,  were  in  life,  and  willing  to 
correct  the  deed  in  this  particular,  perhaps  this  prop 
would  be  taken  from  under  the  bill.  He,  however,  is 
dead ;  his  heirs  are  minors  of  tender  years ;  and  there  is 
no  person  in  being,  who  has  the  power  to  correct  the 
deed,  by  voluntary  agreement  with  complainant. 

The  ground  on  which  the  chancellor  dismissed  the  bill, 
cannot  be  sustained.  This  is  not,  strictly,  a  splitting  up 
of  equities.  We  will  not  say  that,  under  a  proper  bill, 
making  the  heirs-at-law  and  personal  representative 
parties,  chanceiy  would  not  entertain  the  case,  and  do 
complete  justice  between  all  the  parties.  It  does  not 
follow  from  this,  that  the  complainant  was,  in  this  case, 
bound  to  pursue  that  course.  The  death  of  Mr.  Mitchell 
has,  at  least,  had  the  efiect  of  so  far  severing  the  interests, 
as  to  give  two  distinct  rights  of  action,  where,  before  that 
event,  there  may  have  been  but  one.  The  question  of 
damages,  as  considered  above,  is  one  exclusively  against 
the  personal  representative,  in  which  the  heirs  have  no 
direct  or  immediate  interest.  It  was  not  necessary  to 
bring  them  before  the  court,  to  procure  the  partial  can- 
cellation of  the  deed ;  because,   fii-st,  no   relief  as  to  that 
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eighty  was  sought,  which  could  affect  them  injuriously; 
and,  secondly,  their  ancestor,  at  "the  time  he  conveyed, 
having  no  title,  a  canceling  of  the  deed  jpro  tanio  cannot 
vest  the  title  in  them.  The  right  to  reform  the  deed  as 
to  the  two  eighties  in  sections  23  and  26,  described  above, 
is  one  in  which  the  heirs  of  Mitchell  are  directly-  inter- 
ested. In  this  the  personal  representative  has  no  interest 
whatever. 

As  this  was  a  purchase  of  land  at  so  much  per  acre,  the 
question  of  quantity,  as  secured  to  the  purchaser  under 
the  contract,  necessarily  arises.  We  must,  then,  deter- 
mine the  number  of  acres  for  Avhich  complainant  has  paid 
and  given  his  notes,  as  well  as  the  number  of  acres  he 
has  acquired  and  can  acquire,  under  the  averments  and 
proof  shown  in  this  record.  If  he  has  acquired,  and  can 
acquire  under  his  contract,  less  than  the  money  he  has 
paid  and  the  notes  he  has  given  entitle  him  to,  he  is 
entitled  to  a  credit  for  the  deficiency;  if  more,  he  must 
be  charged  with  the  excess.  In  ascertaining  the  quantity 
of  land  in  this  proceeding,  complainant  must  be  credited 
with  the  west  half  of  the  north-west  quarter  of  section 
21.  He  must  be  debited  with  the  west  half  of  the  north- 
west quarter  of  section  23,  and  the  west  half  of  the  north- 
west cpiarter  of  section  26.  If  the  enhanced  value  of  the 
tract,  caused  by  the  addition  of  these  two  half  quarters, 
swell  his  liability  above  the  amount  he  may  recover  on 
account  of  the  misrepresentations  of  his  vendor  as  to  the 
other  portions  of  the  tract,  he  must  only  be  debited  with 
a  sum  sufficient  to  set  off  the  discount  he  may  obtain  for 
such  misrepresentation.  We  thus  limit  complainant's 
liability,  because  there  is  in  this  case  no  cross-bill.  De- 
fendant can,  in  this  state  of  the  record,  obtain  no  active 
relief.  The  utmost  claim  he  can  assert  is,  that  complain- 
ant, as  a  condition  to  the  relief  he  prays,  shall  be  required 
to  do  equity ;  and  if,  in  balancing  the  account,  he  is 
chargeable  with  a  sum  equal  in  amount  to  the  relief) he 
is  entitled  to,  that  he  shall  take  nothing  by  his  bill. 

To  the  two  pieces  last  above  described,  it  will  be  re- 
membered, he  has  no  title.  The  proof  in  this  record 
shows  he  can  obtain  one.     If  it   be   objected  that,  when 
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he  seeks  to  obtain  tlie  title  to  them  from  the  heirs  of 
Mitchell,  different  proof  may  he  made,  and  he  may  fail  in 
his  suit,  the  answer  is,  that  he  has  himself  elected  to  go 
to  trial  on  a  part  of  the  wrongs  he  complains  of;  and  lie 
must  submit  to  their  decision  upon  the  equities  as  the 
testimony  now  discloses  them.  The  difficulty  could 
probably  have  been  obviated,  by  improving  the  privilege 
of  amendment  tendered  by  the  chancellor. 

The  descriptions  of  the  land  found  in  the  deed  exhibited, 
are  not  very  accurately  expressed.  From  them,  however, 
we  think  the  real  quantity  conveyed  may  be  gathered. 
One  half  quarter  is  twice  described.  The  quantity  of 
another,  however,  is  not  stated.  Thus — "The  west  half 
of  the  north-east  quarter,  the  east  half  of  the  south-east 
quarter,  containing  seventy-nine  20-100  acres."  This 
neutralizes  the  error  above  noted.  Deducting  the  twelve 
acres  conveyed  to  John  Jordan,  the  lands  described  in  the 
deed  amount  to  about  1,260  acres.  Subtracting  the  half 
quarter  inserted  by  mistake,  and  adding  the  two  half 
quarters  omitted  by  mistake,  there  will  remain  about 
1,339  acres.  The  deed  sums  up  the  quantity  at  1,278 
acres.  This,  we  suppose,  is  the  true  number  of  acres  for 
which  complainant  paid  and  gave  his  notes.  The  record 
furnishes  us  no  other  data,  and  hence  we  assume  this  to 
be  correct.  It  w^ill  thus  be  seen,  that  Mr.  Williams  ob- 
tained 61  acres  of  lands  more  than  he  has  accounted  for ; 
and  with  it  he  must  be  charged. 

In  taking  the  account,  the  registrar  must  ascertain  the 
average  value,  per  acre,  at  the  time  of  the  sale,  of  the 
tract  of  land  conveyed,  excluding  the  west  half  of  the 
north-west  quarter  of  section  21,  and  including  the  west 
half  of  the  north-west  quarter  of  section  23,  and  the  west 
half  of  the  north-west  quarter  of  section  26.  He  will  then 
ascertain  the  average  value  per  acre  of  the  tract  as  it  would 
have  been,  if  it  had  contained  those  portions  of  the  west 
half  of  the  south-west  quarter  of  section  23,  and  the  east 
half  of  the  north-east  quarter  of  section  16,  and  the  small 
portion  of  fractional  section  10  above  indicated.  If  this 
last  result  exceed  the  average  assessment  of  the  tract  in- 
tended to  be  conveyed,  complainant  is  entitled  to  a  credit 
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for  tlic  Slim  shown  by  the  diiference,  with  interest  corre- 
sponding with  the  terms  of  the  contract. 

As  the  labor  of  Mr.  Mitchell  rendered  tillable  the 
portions  of  the  west  half  of  the  south-west  quarter  of 
section  23,  and  the  east  half  of  the  north-east  quarter  of 
section  16,  which  are  included  within  the  farm ;  and  as 
Mr.  Williams  went  into  possession  of  those  lands  under 
his  contract, — he  must  be  charged  with  reasonable  rent 
for  them,  for  the  time  he  occupied  them,  and  is  entitled 
to  a  discount  for  reasonable  repairs,  if  he  has  made  any. 

The  decree  of  the  chancellor,  dismissing  the  complain- 
ant's bill,  is  reversed,  and  a  decree  here  rendered,  1st. 
vacating,  annulling,  and  rendering  inoperative,  the  deed 
of  said  Henry  B.  Mitchell  to  Caleb  Williams,  so  far  as  it 
sells  and  conveys  the  west  half  of  the  north-west  quarter 
of  section  21,  township  17,  and  range  1,  east.  2d.  It  is 
referred  to  the  registrar,  as  master,  to  take  and  state  an 
account  between  the  parties,  on  the  principles  above  ex- 
pressed. On  such  reference,  he  will  consider  the  proofs 
on  file,  and  such  other  legal  evidence  as  the  parties  may 
respectively  offer;  and  he  is  directed  to  report  to  the 
next  term  of  the  chancery  court  for  the  fifth  district. 
3d.  The  injunction  heretofore  granted  in  this  cause  is 
continued  in  force  until  the  further  order  of  the  chancel- 
lor. And  it  is  further  ordered,  that  the  appellee.  Prince, 
pay  the  costs  of  this  appeal,  incurred  in  this  court  and  in 
the  court  below,  to  be  levied  of  the  estate  and  eftects  of 
the  said  Henry  B.  Mitchell  in  his  hands  to  be  adminis- 
tered. The  costs  of  the  court  below  are  reserved  till  the 
coming  in  of  the  report. 

This  opinion  takes  effect  as  of  January  21st,  185G,  the 
day  on  which  the  cause  was  submitted. 
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BRYAN'T'S  EXECUTOR  vs.  BOOTIIE. 

[Bn.L  IN  EQUITY  BY  PURCHASER  FOR  RESCISSION  OP  CONTRACT.] 

1.  When  concealment  of  defect  in  title  amounts  to  fraud. — A  willful  concealmeat  by 
the  vendor,  of  a  defect  in  bis  title  wbich  does  not  appear  on  the  face  of  his 
title  papers,  and  of  wbich  the  purchaser  is  ignorant,  is  a  fraud  on  the 
purchaser,  against  which  equity  will  relieve. 

2.  Extent  of  relief  to  purchaser  oti  account  of  such  fraud. — The  measure  of  relief  to 
which  a  purchaser  is  entitled  in  equity,  on  account  of  his  vendor's  fraudu- 
lent concealment  of  a  defect  in  bis  title,  in  consequence  of  wbich  defect  the 
vendor's  entry  of  the  land  is  afterwards  vacated  and  canceled,  is  a  return 
of  the  purchase-money  which  he  has  paid,  with  interest  tbcrcon,  and  the 
value  of  his  improvements  on  the  land,  after  deducting  tberefrom  the  value 
of  the  rents  and  profits  of  the  land  while  in  his  possession. 

3.  Parties  to  bill  for  rescission  of  contract. — After  the  death  of  the  purchaser,  his 
personal  representative  is  the  proper  party  to  file  a  bill  for  a  rescission  of 
the  contract,  where  a  return  of  the  purchase-money  paid  is  the  only  relief 
to  be  obtained  ;  the  title  to  the  land  being  divested  out  of  the  heirs  and 
devisees,  by  a  cancellation  of  the  vendor's  entry  in  the  land-office. 

4.  Estoppel  against  purchaser's  executor  from  seeking  rescission. — Where  the  title  to 
the  land  has  been  divested  by  a  cancellation  of  the  vendor's  entry  in  the 
land-office,  in  consequence  of  a  defect  which  he  fraudulently  concealed 
from  the  purchaser,  the  fact  that  the  land  was  previously  sold  under  an 
order  of  the  probate  court,  on  the  petition  of  the  purchaser's  executor,  and 
bid  off  by  the  executor  himself,  does  not  preclude  him  from  having  the 
contract  rescinded  in  equity. 

Appeal  from  the  Chanceiy  Court  of  Mobile. 
Heard  before  tlie  Hon.  Wade  KIeyes. 

This  bill  was  filed  by  the  executor  of  Mrs.  Martha 
Br}'ant,  deceased,  on  the  21st  May,  1850,  to  obtain  the 
rescission  of  a  contract  for  the  purchase  by  his  testatrix, 
from  one  Joseph  Boothe,  of  a  certain  tract  of  land.  The 
contract  was  made  in  1833.  The  bill  is  predicated  on  the 
vendor's  fraudulent  concealment  of  a  defect  in  the  title. 
The  material  facts  of  the  case,  as  disclosed  by  the  plead- 
ings and  proof,  are  thus  stated  by  the  chief-justice : 

"Among  the  facts  alleged  and  proved  are  the  following : 
That  in  1833,  Mrs.  Martha  Bryant,  the  testatrix  of  the 
complainant,  bought  of  the  defendant  the  north  half  of 
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the  west  half  of  north-west  quarter  of  section  8,  township  2, 
range  3,  cast,  in  the  St.  Stephens  land-district,  at  the  price 
of  six  hundred  dollars ;  that  she  paid  the  purchase-money, 
took  his  receipt  therefor,  containing  a  description  of  the 
laud,  and  thereupon  took  possession,  made  improvements, 
and  retained  possession  until  her  death  in  1848  ;  that  at 
the  time  of  the  sale,  no  defect  appeared  on  the  face  of  the 
title  paper  of  the  defendant ;  that  the  defendant  had 
entered  the  land  at  the  St.  Stephens  land-office,  and  had 
the  certificate  of  entry,  which  did  not  disclose  any  defect 
of  title  on  its  face ;  that  there  was  in  fact,  however,  a 
defect  of  title,  which  was  known  to  the  defendant,  hut 
which  was  concealed  from  Mrs.  Bryant ;  that  the  defect 
in  the  title  consisted  in  this,  that  a  material  portion  of 
the  land  was  covered  and  embraced  by  an  older  and  better 
claim,  or  grant,  known  as  the  'Weakly  claim ;'  that  the 
Weakly  claim  was  run  out,  and  located  by  survej-ors,  in 
1841,  when  it  was  ascertained  to  embrace  the  improve- 
ments of  Mrs.  Bryant  on  the  land  she  had  bought  of 
defendant ;  that  thereupon  she  called  on  him,  to  know  if 
she  had  not  bought  the  land  of  him,  and  he  replied  that 
her  improvements  were  not  on  the  land  he  had  sold  her ; 
that  thereupon,  in  the  presence  of  the  defendant,  she 
bought  of  Mims,  the  owner  of  the  Weakly  claim,  the 
four  acres  thereof  which  included  her  improvemeuts,  and 
paid  him  one  hundred  dollars  therefor;  that  afterwards, 
and  in  1843,  the  defendant,  by  the  false  pretense  that  he 
wanted  to  give  her  a  good  title  for  the  land  he  had  sold 
her,  obtained  from  her  the  receipt  he  had  given  her,  and 
induced  her  to  accept  in  lieu  thereof  his  quit-claim  deed  to 
the  land,  by  the  fidse  representation  that  he  had  thereby 
made  her  a  good  title  ;  that  Mrs.  Bryant  was  far  advanced 
in  years,  uneducated,  a  near  neighbor  of  defendant,  con- 
sidered him  her  friend,  reposed  great  confidence  in  him, 
and  was  deceived  by  him  ;  that  in  1847  the  defendant's 
entry  of  the  land  which  he  had  sold  to  her  was  vacated 
and  canceled  by  the  government  ofi[icers,  because  of  its 
conflict  with  the  Weakly  claim,  and  the  defendant's 
money  which  he  had  paid  to  the  land-office  for  the  land 
sold  by  him  to  Mrs.  Bryant,  was   returned  to  him  by  the 
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government  officer,  and  accepted  by  him  ;  that  afterwards, 
all  that  part  of  the  land  which  he  had  sold  to  Mrs.  Bryant, 
which  was  not  embraced  by  the  Weakly  claim,  was  enter- 
ed at  the  land-office  in  the  name  of  Joseph  Silver,  a  son- 
in-law  of  the  defendant ;  that  the  defendant  himself  made 
that  entry  for  Silver ;  that  afterwards,  and  about  the  1st 
of  June,  1848,  Mrs.  Bryant  died,  leaving  her  last  will  and 
testament,  which  has  been  duly  admitted  to  probate,  but 
which  does  not  appear  to  mention,  describe,  or  devise  to 
any  person  the  land  sold  to  her  by  the  defendant." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill,  but  without  assigning  any  reason  for 
the  decree ;  and  his  decree  is  now  assigned  as  error. 

K.  B.  Sewall,  for  the  appellant. — 1.  Boothe  knew, 
when  he  made  the  sale  to  Mrs.  Bryant,  that  he  had  no 
title  to  the  land,  and  that  his  entry  of  it  could  be  can- 
celed ;  and  his  concealment  of  this  fact,  coupled  with  his 
misrepresentations,  constitutes  such  a  fraud  as  entitles  the 
complainant  to  a  rescission  of  the  contract,  and  return  of 
the  purchase-money,  with  interest. — ^Young  v.  Harris, 
2  Ala.  158  ;  Camp  v.  Camp,  2  Ala.  632 ;  Park  v.  Brooks, 
16  Ala.  538 ;  Munroe  v.  Pritchett,  16  Ala.  790  ;  Elliott  v. 
Boaz,  9  Ala.  776 ;  Read  v.  Walker,  18  Ala.  323 ;  Moore 
V.  Clay,  7  Ala.  742 ;  Smith  v.  Richards,  13  Peters,  26 ; 
Reese  v.  Wyman,  9  Geo.  430 ;  Edwards  v.  McLeary, 
Cooper's  R.  308.  He  is  entitled,  also,  to  recover  the  $100 
paid  Mims,  with  interest. — Smith  v.  Mitchell,  6  Geo.  458  ; 
Tomlinson  v.  Savage,  6  Ired.  Eq.  430 ;  Kindley  v.  Gray, 
ib.  445  ;  2  Strob.  Eq.  14.  The  fact  that  a  conveyance  was 
executed,  does  not  affect  the  right  of  rescission. — Berry 
v.  Armistead,  2  Keen,  221 ;  Gibson  v.  D'Este,  2  Y.  &  C. 
542 ;  Dart  on  Vendors  and  Purcllasers,  377. 

2.  The  executor  of  Mrs.  Bryant  is  the  only  necessary 
party  complainant,  sincearecovery  of  the  purchase-money 
is  the  only  relief  which  can  be  obtained.  The  title  to  the 
land,  which  has  been  divested  by  the  cancellation  of 
Boothe's  entry,  cannot  be  affected  by  any  decree  in  this 
suit ;  consequently,  the  heirs-at-law  were  not  necessaiy 
parties.  Moreover,  Mrs.  Bryant's  will  directs  all  the 
21 
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estate,  real  and  personal,  to  be  sold ;  and  the  execntor, 
who  has  duly  qualified,  is  the  proper  person  to  represent 
the  interests  of  the  estate.  In  support  of  these  positions, 
see  Rice  v.  Spottswood,  6  Monroe,  40 ;  3  Munford,  54  ; 
Harris  v.  Carter,  3  Stewart,  233;  6  Wheaton,  550; 
1  "Wash.  C.  C.  517  ;  Sugden  on  Powers,  160-65  ;  4  Kent, 
326 ;  2  Johns.  Ch.  254 ;  8  Porter,  380 ;  1  Sneed,  318. 

3.  The  delay  in  the  institution  of  the  suit  is  satisfacto- 
rily accounted  for  by  the  condition  of  the  parties,  and  the 
circumstances  of  the  case.  The  fraud  was  not  discovered 
until  after  Mrs.  Bryant's  death. — Foster  v.  Gressett's 
Heirs,  29  Ala.  393. 

4.  The  sale  under  an  order  of  the  orphans'  court,  and 
the  executor's  purchase  at  that  sale,  constitute  no  defense. 
Those  proceedings  did  not  affect  the  title  to  the  land,  and 
can  have  no  effect  on  the  right  of  rescission. 

R.  H.  Smith,  and  Danl.  Chandler,  contra. — 1.  The 
charge  of  fraud  is  denied  by  the  answer,  and  is  not  sub- 
stantiated by  the  proof. 

2.  Mrs.  Bryant  was  put  in  possession  of  the  land,  under 
the  contract,  in  1833,  and  retained  it  until  her  death  in 
1848.  The  defect  of  title,  caused  by  the  conflict  with  the 
"Weakly  claim,  was  discovered  and  communicated  to  her 
in  1840;  and  she  then  elected,  instead  of  rescinding  the 
contract,  to  purchase  a  part  of  the  conflicting  claim,  and 
retain  possession  under  the  contract.  After  this  long 
delay  and  acquiescence  on  her  part,  it  is  now  too  late  to 
seek  a  rescission  of  the  contract. — 4  Ala.  29  ;  12  Ala.  38  ; 
7  How.  (U.  S.)  159 ;  3  Ala.  352 ;  9  Gill,  156  ;  3  Peters,  215. 

3.  The  land  has  been  sold,  since  the  death  of  Mrs. 
Bryant,  as  belonging  to  her  estate,  and  bought  by  the 
executor;  the  proceedings  •connected  with  the  sale  being 
returned  to  the  probate  court,  approved,  and  recorded. 
The  executor  is  concluded  by  these  acts. 

4.  The  bill  shows  no  right  in  the  complainant  to  main- 
tain this  suit. 

BICE,  C.  J. — Upon  the  allegation  and  proof  of  the 
facts  above  stated,  Mrs.  Brj^ant  would  doubtless  have  been 
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entitled  to  relief,  at  any  time  after  the  defendant's  entry- 
had  been  vacated  and  canceled  by  the  government 
officers  as  aforesaid.  Her  right  to  relief  under  such  facts 
would  have  rested  upon  the  principles  recognized  in 
Cullum  V.  The  Branch  Bank  at  Mobile,  4  Ala.  21,  and 
the  settled  rule  stated  in  Sugden  on  Vendors,  chap.  9, 
§  VI,  page  564,  in  the  following  words :  "Although  the 
purchase-money  has  been  paid,  and  the  conveyance  is  exe- 
cuted by  all  the  parties,  yet,  if  the  defect  [of  title']  do  not 
appear  on  the  face  of  the  title  deeds,  and  the  vendor  teas  aware 
of  the  defect,  and  concealed  it  from  the  purchaser,  or  suppressed 
the  instrument  by  which  the  incumbrance  was  created,  or 
on  the  face  of  which  it  appeared,  he  is  in  every  such  case 
guilty  of  fraud,  and  the  purchaser  may  either  bring  an 
action  on  the  case,  or  file  his  bill  in  equity  for  relief."  This 
rule  is  cited  with  approbation  by  this  court  in  Cullum  v. 
The  Branch  Bank  at  Mobile,  4  Ala.  35,  and  is  undeniably 
a  sound  rule. — Hitchcock  v.  Giddings,  4  Price,  135 ; 
Prince  v.  "Williams,  at  the  present  term ;  Gressett  v. 
Foster,  29  Ala.  393 ;  Smith  v.  Richards,  13  Peters,  26 ; 
Bedford  v.  Hickman,  5  Call,  236. 

The  only  relief,  however,  to  which  Mrs.  Bryant  would 
have  been  entitled  upon  a  bill  filed  after  the  defendant's 
entiy  of  the  land  had  been  vacated  and  canceled  as  afore- 
said, would  have  been  a  return  of  the  purchase-money 
paid  by  her  to  the  defendant,  with  interest  thereon,  and 
the  value  of  her  improvements  made  on  the  land,  after 
deducting  therefrom  the  rents  and  profits  of  the  entire 
tract  she  bought  from  the  defendant  up  to  the  time  she 
bought  the  four  acres  thereof  from  Mims,  the  owner  of 
the  Weakly  claim,  and  the  rents  and  profits  of  the  entire 
tract,  except  said  four  acres  and  the  improvements  on 
said  four  acres,  from  the  time  of  her  said  purchase  from 
Mims  up  to  the  time  the  defendant's  entry  was  vacated 
and  canceled  as  aforesaid. — Bright  v.  Boyd,  1  Story's 
Rep.  478 ;  Read  v.  Walker,  18  Ala.  323 ;  Gressett  v.  Foster, 
supra. 

As  that  was  the  only  relief  to  which  Mrs.  Bryant  was 
entitled,  in  equity,  at  the  time  of  her  death ;  and  as  no 
descendible   or  transmissible   interest  in  the  land,   under 
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her  'purchase  from  the  defendant,  remained  in  lier  after  his 
entry  was  vacated  and  canceled  as  aforesaid,  it  is  clear  that 
since  her  death  neither  her  heirs  nor  devisees  can  main- 
tain any  claim  to  the  land  under  her  purchase  from  the 
defendant.  Her  executor  is,  therefore,  the  proper  party 
complainant  to  demand  the  relief  against  the  defendant. 
The  measure  of  that  relief  is  indicated  in  what  we  have 
above  said  would  have  been  the  proper  relief  for  Mrs. 
Bryant. 

The  executor  of  Mrs.  Bryant  is  not  barred  of  the  relief 
to  which  we  have  above  shown  him  to  be  entitled,  by  the 
sale  of  the  land  since  her  death  under  the  order  of  the  • 
probate  court,  and  his  bidding  it  off  at  that  sale.  All 
right  and  interest  in  the  land,  which  she  ever  acquired  by 
her  purchase  from  the  defendant,  was  extinguished  by  the 
cancellation  of  his  entry  of  that  land  by  the  government 
officers.  When  that  cancellation  thus  extinguished  her 
right  and  interest  in  the  land,  under  her  pvrchase  from  the 
defendant,  it  rendered  complete  her  right  to  a  return  of  the 
purchase-money  paid  by  her  to  the  defendant,  and  interest 
thereon,  subject  to  the  deductions  above  mentioned ;  and 
that  right  to  a  return  of  the  purchase-money  cannot  be 
destroyed  or  lost  by  a  sale  by  the  executor,  which  took  no 
right  from  the  defendant,  conferred  none  on  the  highest 
bidder  thereat,  to  any  interest  acquired  from  the  defendant, 
and  is  ineffectual  for  every  purpose,  except,  perhaps,  to 
give  the  bidder  the  right  to  the  four  acres  bought  of  Minis 
as  aforesaid,  and  to  charge  the  executor,  upon  the  princi- 
ple of  caveat  emptor,  with  the  amount  of  his  bid,  in  favor  of 
the  creditors  and  legatees  of  Mrs.  Bryant's  estate. 

The  decree  of  the  chancellor,  dismissing  the  bill,  is 
erroneous,  and  must  be  reversed ;  the  cause  is  remanded, 
to  be  proceeded  in  according  to  the  views  and  principles 
hereinabove  declared.  The  appellee  must  pay  the  costs 
of  the  appeal. 
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BLACK  vs.  HIGHTOWER. 

[action  on  PROMISSOBY  note — PLEA  OF  CSCRT.] 

• 

1.  Costs  on  successful  plea  of  usury. — To  authorize  a  reversal  of  the  judgment,  at 
the  defendant's  Instance,  on  account  of  the  refusal  of  the  court  below  to 
impose  the  costs  on  the  plaintiflF,  when  the  plea  of  usury  was  successfully 
interposed,  the  record  must  show  that  an  intentional  reservation  of  usurious 
interest  was  proved  :  if  the  bill  of  exceptions  does  not  purport  to  set  out  all 
the  evidence,  the  appellate  court  cannot  infer  that  this  proof  was  made, 
from  the  mere  fact  that  the  plaintiff  recovered  a  judgment  for  less  than  the 
amount  of  his  note. 

Appeal  from  tlie  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  E.  "W.  Pettus. 

J.  W.  GuiNN,  for  appellant. 
Jno.  T.  Heflin,  contra. 

"WALKER,  J. — The  only  question  in  this  case  is, 
whether  the  court  erred  in  refusing  to  tax  the  plaintiff, 
who  recovered  judgment,  with  the  costs  of  the  suit.  It  is 
contended  that  the  costs  ought  to  have  been  imposed 
upon  the  plaintiff,  upon  the  authority  of  section  2377  of  the 
Code,  which  is  in  the  following  words :  "If  it  be  made  to 
appear  that  usurious  interest  has  been  intentionally  taken 
or  reserved,  the  defendant  recovers  full  costs."  It  is 
manifest  that,  under  this  law,  we  cannot  say  that  the 
court  erred  in  refusing  to  impose  the  costs  upon  the 
plaintiff,  unless  it  appears  from  the  record  that  the  proof 
showed  an  intentional  iaJcing  or  reservation  of  usurious 
interest.  The  bill  of  exceptions  does  not  show  that  there 
was  no  other  evidence  in  the  case  than  the  testimony  of  the 
defendant,  nor  does  it  show  that  the  testimony  set  out  in 
the  bill  of  exceptions  is  all  the  evidence  upon  which  the 
plaintiff's  demand  was  scaled  by  the  jury.  We  cannot 
intend,  for  the  purpose  of  reversing  the  judgment,  that 
the  bill   of  exceptions   contains  all  the   evidence  upon 


318  ALABAMA. 


Crommelin  v.  Coxe  &  Co. 


which  the  jury  acted,  or  upon  which  the  court  predicated 
its  refusal  to  impose  the  costs  upon  the  plaintift' ;  and  we 
cannot  say  that  the  court  erred,  unless  we  were  informed 
by  the  hill  of  exceptions  upon  what  its  decision  was 
based. 

The  judgment  of  the  court  below  is  affirmed. 


CROMMELrN"  vs.  COXE  &  Co. 

[action  on  the  case  for  injury  caused  by  private  nuisance.] 

1.  When  case  lies  for  private  nuisance. — An  action  on  the  case  lies  for  damages 
caused  by  an  accumulation  of  rain-water  in  an  open  cellar,  and  its  percola- 
tion through  the  earth  into  plaintiff's  cellar  on  an  adjoining  lot;  and  the 
fact  that  the  cellar  was  dug  by  the  former  owner  ot  both  lots,  and  has  been 
suffered  by  the  defendant  simply  to  remain  in  the  condition  in  which  it  was 
at  the  time  of  his  purchase,  is  no  defense  to  the  action. 

2.  When  case  lies  for  public  nuisance. — An  action  on  the  case  lies,  at  the  suit  of 
a  private  person,  for  special  damages  caused  by  a  public  nuisance. 

3.  What  title  will  support  action. — The  action  lies  in  favor  of  a  party  in  posses- 
sion, even  without  title. 

4.  When  notice  to  defendant  is  necessary.— 'Before  an  action  can  be  maintained 
against  the  owner  of  an  unoccupied  lot,  for  the  mere  continuance  of  a  nuis- 
ance erected  by  a  former  proprietor,  it  must  be  shown  that  he  had  notice  or 
knowledge  of  the  hurtful  tendency  of  such  nuisance,  or  was  requested  to 
abate  it. 

5.  Want  of  ordinary  careen  part  of  plaintiff. — A  want  of  ordinary  care  on  the 
part  of  the  plaintiff,  in  avoiding  an  injury  from  a  nuisance  erected  by  an- 
other, is  a  full  defense  to  the  action  ;  but  the  law  does  not  require  him  to 
abate  the  nuisance,  although  it  authorizes  him  to  do  so. 

6.  Proof  of  notice. — The  fact  that  defendant  was  notified,  by  the  corporate  au- 
thorities of  the  town  within  which  his  lot  was  situated,  that  an  open  cellar 
thereon  was  a  nuisance,  is  admissible  evidence  to  prove  notice  to  him  of  the 
hurtful  tendency  of  his  cellar. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  Gill  Shorter. 

The  complaint  in  this  case  was  as  follows : 
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<*Richard  Coxe  &  Co.   ^      The  plaintifts  claim  of  the  de- 
vs.  >  fondant  $2,500  damages,  for  in- 

Charles  Crommelin.  j  juries  and  losses  resulting  to  them 
from  the  defendant's  negligence  and  improper  conduct,  as 
follows:  Plaintiifs  are,  and  were  at  and  before  the  time 
of  the  grievances  hereinafter  set  forth,  in  the  lawful  occu- 
pancy and  possession  of  a  certain  tenement,  situated  and 
being  in  the  city  of  Montgomery,  on  lot  No.  1,  in  square 
Xo.  15,  in  that  part  of  said  city  known  and  called  'East 
Alabama' ;  said  tenement  having  a  cellar,  and  the  same, 
together  with  said  cellar,  being  used  by  plaintiifs  as  a 
hardware  store,  of  which  defendant  had  knowledge  before 
the  grievances  hereinafter  named;  and  plaintifts  having 
had  therein,  and  at  the  time  aforesaid  having  therein, 
various  kinds  of  iron,  nails,  tools,  cutlery,  &c.,  including 
everything  usually  kept  in  a  well-assorted  hardware  store. 
The  defendant  is,  and  hath  been  for  a  long  time,  to-wit, 
the  space  of  five  years  next  before  the  commencement  of 
this  suit,  seized  and  possessed  in  fee  of  lots  Xos.  8,  9,  and 
10  in  said  square,  which  said  lots  are  unimproved,  and 
contiguous  to  the  lot  on  which  is  situated  the  tenement 
used  and  occupied  by  plaintifts  as  aforesaid.  Plaintifts  aver, 
that  on  defendant's  said  lots,  and  particularly  on  lot  Xo. 
10,  there  are,  and  for  several  years  next  before  the  com- 
mencement of  this  suit  have  been,  large  excavations  in 
the  earth,  to-wit,  two  in  number,  each  thirty  feet  long, 
twenty  feet  wide,  and  ten  feet  deep ;  which  said  excava- 
tions, plaintift*s  aver,  defendant  hath,  for  and  during  the 
period  of  three  years  next  before  the  commencement  of 
this  suit,  negligently  permitted  to  be,  continue  and  re- 
main open  and  uncovered,  so  that  they  now  are,  and  for 
the  space  of  time  aforesaid  have  been,  receptacles  for 
falling  or  rain  water,  and,  in  wet  seasons,  become  filled 
therewith,  there  being  no  sufticient  way  or  means  provided 
for  conducting  the  same  oft",  and  keeping  the  said  excava- 
tions dry.  Plaintiffs  further  aver,  that  on  the  1st  day  of 
October,  1852,  and  on  divers  other  days  between  that  day 
and  the  commencement  of  this  suit,  said  excavations  were 
filled  with  water,  which  collected  in  large  quantities  therein, 
and  forced  its  way  therefrom,   by  subterranean  passages, 
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into  the  cellar  of  the  tenement  occupied  and  used  by 
plaintiffs  as  aforesaid,  in  such  large  quantities  as  to  com- 
pletely overflow  the  said  cellar.  And  plaintiffs  aver,  that 
before  said  1st  day  of  October,  1852,  and  before  the  inju- 
ries done  by  the  overflow  of  plaintiffs'  cellar  as  aforesaid, 
defendant  had  knowledge  of  the  existence  of  plaintiffs' 
said  tenement  and  cellar,  and  of  the  contents  thereof,  and 
of  plaintiffs'  occupancy  of  the  same  ;  and  that  said  water, 
80  forced  into  said  cellar  as  aforesaid,  submerged  large 
quantities  of  iron,  nails,  hoop-iron,  and  other  wares,  the 
property  of  plaintiffs,  then  and  there  being  in  said  cellar, 
and  of  great  value,  to-wit,  of  the  value  of  $5,000 ;  by 
means  whereof,  said  iron,  nails,  hoop-iron  and  other  wares 
were  greatly  damaged  and  injured,  to-wit,  to  the  extent 
of  $2,000.  And  plaintiffs  lin-ther  aver,  that  at  the  times, 
and  by  the  means  aforesaid,  they  were  put  to  great  trouble, 
labor  and  expense,  in  removing  said  water  from  their 
cellar,  and  in  removing  and  replacing  their  said  iron  and 
other  wares ;  that  the  health  of  plaintiffs,  and  of  the  in- 
mates of  their  said  store,  was  thereby  then  and  there 
greatly  endangered,  and  their  abode  in  said  store  rendered 
unhealtliy,  uncomfortable,  and  disagreeable ;  to  plantifts' 
damage  $2,500,  which  they  claim  and  sue  for  in  this  suit." 

A  demurrer  was  interposed  to  this  complaint,  but  was 
overruled  by  the  court.  The  causes  of  demurrer  assigned 
were — "1st,  that  plaintiffs  have  not,  by  their  said  com- 
plaint, shown  any  fact  creating  a  duty  on  the  part  of 
defendant  to  fill  up  the  excavations  alleged  to  have  been 
on  his  lots,  or  to  drain  or  conduct  the  water  from  said 
excavations,  or  to  keep  said  excavations  dry,  or  free  from 
water;  2d,  that  there  is  no  allegation  of  notice  to  defend- 
ant to  fill  up  said  excavations,  or  that  the  effect  of  leaving 
them  open  would  be  to  cause  the  water  to  flow  through 
the  earth,  as  alleged,  into  plaintiffs'  cellar ;  3d,  that  said 
excavation  is  not  shown  to  have  been  made  by  the  defend- 
ant, nor  by  any  one  for  whose  act  he  is  responsible ;  4th^ 
that  no  request  to  fill  up  said  excavation,  or  otherwise  to 
protect  plaintiffs  from  damage,  is  alleged  to  have  been 
made  of  the   defendant;  5th,  that   no  knowledge  of  the 
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probable  injury  to  plaintiffs'  property  is  alleged  in  the 
defendant." 

The  evidence  on  the  trial  is  thus  set  out  in  the  bill  of 
exceptions  : 

"The  plaintiffs  proved  that  they  occupied  a  tenement, 
with  the  cellar  thereof,  as  tenants  of  E.  J.  Donnell,  in 
which  cellar  were  stored  articles  of  hardware,  in  the  sel- 
ling of  which  he  was  engaged  in  business,  and  for  which 
pui-pose  he  had  rented  said  premises ;  that  defendant  was 
the  owner  of  an  adjoining  lot,  which  was  open  and  unim- 
proved, and  on  which  there  was  a  cellar,  open  and  exposed, 
in  which  the  rain-water  was  accustomed  to  run,  filling  it 
to  the  depth  of  from  two  to  four  feet,  according  to  the 
quantity  of  rain  that  fell;  that  said  open  cellar  was  about 
twenty-five  feet  wide,  thirty-five  feet  long,  and  five  feet 
deep,  and  was  within  fifteen  feet  of  the  wall  of  plaintiffs' 
said  cellar;  that  said  open  cellar,  after  a  heavy  shower  of 
rain,  was  filled  with  rain-water  about  four  feet  deep,  which 
percolated  the  earth  between  the  two  cellars,  penetrated 
through  the  wall  into  plaintiffs'  cellar,  filled  it  to  a  depth 
of  twelve  or  fifteen  inches,  and  damaged  plaintiffs'  goods 
therein  situated ;  that  this  heavy  rain  came  in  the  night- 
time, and  plaintiffs  had  no  notice  that  the  water  was  flow- 
ing into  their  cellar  until  the  next  morning,  when  the 
injury  had  been  accomplished. 

"The  defendant  proved,  that  the  lot  on  which  plaintiffs' 
tenement  was  situated,  and  the  lot  owned  by  him,  for- 
merly belonged  to  one  Abner  McGehee ;  that  there  was 
then  a  building  on  said  lots,  covering  the  entire  space, 
under  which  was  a  cellar,  running  uninterruptedly  through 
the  whole  space ;  that  this  cellar  was  dug  by  said  McGe- 
hee while  he  was  the  owner  of  the  whole  property,  and 
remained  one  continued  excavation  until  the  building 
over  it  was  burned  down  in  1838  ;  that  said  lots  and 
cellar  remained  open  and  exposed  while  in  the  possession 
of  McGehee,  who,  in  September,  1843,  sold  to  Pollard  & 
Scott  the  lot  on  which  stands  the  tenement  now  occupied 
by  plaintiffs,  and,  on  the  same  day,  sold  the  other  open 
lot  to  defendant ;  that  Pollard  &  Scott  built  a  house  on 
their  lot,  extending  to  within  sixty-five  feet  of  the  line  of 
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defendant's  lot,  cleared  out  the  old  cellar  so  far  as  this 
building  extended,  filled  up  the  intervening  space  between 
it  and  the  cellar  on  defendant's  lot  with  the  rubbish  re- 
moved from  their  part  of  the  old  cellar,  brick-bats,  and 
loose  earth,  and  built  a  brick  wall  to  their  cellar,  as  far  as 
it  extended,  leaving  an  intervening  space  of  sixty-five 
feet  between  their  wall  and  defendant's  said  lot  and  cel- 
lar ;  that  Pollard  &  Scott,  about  1852,  sold  their  lot  to 
said  Donnell,  who  extended  the  building  to  within  fifteen 
feet  of  defendant's  lot  and  cellar,  and  extended  his  cellar 
the  same  distance,  leaving  the  intervening  space  filled  up 
with  the  same  materials  that  had  been  used  by  said  Pol- 
lard &  Scott ;  that  during  the  time  the  cellar  opened  by 
Pollard  &  Scott  existed  in  the  state  in  which  it  was  left 
by  them,  no  water  from  the  old  cellar  on  defendant's 
lot  leaked  into  it,  or  in  such  small  quantities  as  did 
no  damage ;  and  that  it  was  only  after  the  extension  of 
the  cellar  by  Donnell,  as  aforesaid,  that  water  from  the 
old  cellar  leaked  into  it  in  any  considerable  quantity. 

"There  was  evidence,  also,  showing  that  the  materials 
used  by  Pollard  &  Scott  in  filling  up  the  intervening  space 
between  their  cellar  and  the  old  cellar  on  defendant's  lot, 
were  of  a  character  to  serve  as  a  secret  drain  for  the  water 
in  the  old  cellar,  and  calculated  to  permit  the  easy  perco- 
lation of  this  water  to  the  wall  of  the  cellar  extended  by 
Donnell  as  aforesaid ;  that  this  wall  was  of  brick,  as  was 
also  the  flooring  of  the  cellar,  without  the  use  of  hydraulic 
cement ;  that  the  water  percolated  through  the  interven- 
ing space  between  the  two  cellars,  and  then  leaked  through 
this  wall  into  plaintifls'  cellar;  that  the  injury  might  have 
been  provided  against  and  prevented,  by  the  use  of  denser 
materialsin  filling  up  the  intervening  space  between  the  two 
cellars,  such  as  clay,  or  firm  soil.  There  was  proof,  also, 
that  defendant's  lot  and  open  cellar  remained  in  the  same 
condition  as  when  defendant  bought  from  said  McGehee, 
except  that  he  had  sunk  a  well  in  the  old  cellar,  before 
the  occurrence  of  said  injury,  for  the  purpose  of  absorbing 
into  the  earth  the  water  which  accumulated  therein,  but 
that  this  did  not  do  it  readily  and  effectually.  There  was 
evidence,  also,  that  defendant  had   notice,  before  the  oc- 
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currence  of  the  injury,  of  the  dangerof  injury  to  the  goods 
in  the  plaintflfe'  cellar  from  the  accumulation  of  water  in 
his  old  cellar ;  but  there  was  no  evidence  that  defendant 
had  done  anything,  directly  or  indirectly,  to  cause  the 
injury,  or  to  make  it  more  probable,  and  his  acts  were 
wholly  acts  of  omission. 

"Plaintiffs  offered  in  evidence  a  notice,  served  upon 
defendant  by  the  board  of  health  of  the  city  of  Montgomery, 
to  the  effect  that  said  cellar  on  his  lot  was  a  nuisance, 
because  of  the  accumulation  of  water  therein,  and  requir- 
ing him  to  remove  the  water  therein  standing.  Tliis 
notice  was  in  relation  to  water  which  had  accumulated  in 
said  cellar  from  rains  previous  to  that  which  had 
caused  the  damage  to  plaintiffs'  goods.  In  connection 
with  said  notice,  plaintiffs  offered  evidence  that  defendant 
did  not  remove  the  water  in  his  cellar.  This  was  offered 
as  evidence  of  notice  to  defendant  of  the  fact  that  water 
did  accumulate  in  his  cellar,  and  that  injury  was  likely  to 
occur  to  plaintiffs'  goods  from  such  accumulation  of  water. 
For  this  purpose  only  the  evidence  was  admitted  by  the 
court,  against  the  defendant's  objection ;  and  the  defend- 
ant excepted. 

"This  was  all  the  evidence  in  the  case ;  and  thereupon 
the  court  charged  the  jury,  that  if  the  defendant  was  the 
owner  of  the  lot  adjoining  the  premises  occupied  by 
plaintiff,  and  there  was  on  his  lot  an  open  and  exposed 
cellar,  in  which  the  rain-water  was  accustomed  to  accu- 
mulate, and  that  defendant  had  notice  that  ^this  accumu- 
lation of  water  was  likely  to  injure  plaintiffs'  goods  in  the 
adjoining  cellar,  by  percolating  through  the  intervening 
earth  into  plaintiffs'  cellar,  and  did  not  take  the  steps 
necessary  to  prevent  this  which  would  have  been  taken 
by  an  ordinarily  careful  and  prudent  man,  and  that  plain- 
tiffs afterwards  sustained  an  injury  to  their  goods  from 
the  percolation  and  flow  of  this  accumulated  water  into 
their  cellar, — then  plaintiffs  were  entitled  to  recover. 

"The  defendant  excepted  to  this  charge,  and  requested 
the  court  to  instruct  the  jury, — 

"1.  That  if  plaintiffs  knew  of  the  danger  to  the  goods 
in  their  cellar  from  the  washing  of  water  from  defendant's 
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cellar,  then,  if  the  jury  believed  that  the  injury  might 
have  been  prevented  by  any  slight  precaution  on  the  part 
of  plaintiffs  to  protect  their  cellar  and  goods  from  injury, 
plaintiffs  could  only  recover  the  amount  which  would 
have  been  required  to  protect  themselves,  with  interest 
thereon. 

"2.  That  if  they  believed  that  plaintiffs'  lessor  knew  of 
the  danger  to  his  cellar  from  the  washing  of  water  from 
defendant's  cellar,  and  might  have  protected  his  cellar 
against  it  by  filling  up  the  intervening  space  between  the 
two  cellars  with  firm  earth,  the  plaintiffs  could  only  re- 
cover as  damages  the  amount  which  it  would  have  cost 
to  do  this,  with  interest  thereon." 

The  court  refused  these  charges,  and  the  defendant  ex- 
cepted to  each  refusal ;  and  he  now  assigns  as  error  all 
the  rulings  of  the  court  to  which,  as  above  stated,  excep- 
tions were  reserved,  together  with  the  overruling  of  his 
demurrer  to  the  complaint. 

H.  C.  Semple,  with  whom  was  Jno.  A.  Elmore,  for  the 
appellant, — 1.  The  demurrer  to  the  complaint  should 
have  been  sustained,  because  it  showed  no  duty  on  the 
part  of  the  defendant  to  fill  up  the  cellar. — Coventry  v. 
Stone,  2  Starkie,  534. 

2.  The  charge  of  the  court  is  erroneous.  In  effect,  it 
makes  the  defendant  responsible  for  any  injury  which 
might  happen  to  plaintiffs'  property  in  their  cellar,  though 
the  cause  of  the  injury  may  have  been  in  existence  for 
one  hundred  years.  In  all  the  cases,  in  which  a  proprie- 
tor has  been  held  responsible  for  such  an  use  of  his 
property  as  injured  his  neighbors,  there  was  some  positive 
act  done  by  him ;  and  no  single  case  can  be  found,  where 
such  proprietor  has  been  held  liable  for  an  omission,  with- 
out first  alleging  and  proving  a  duty  to  perform  some  act 
which  has  been  omitted. — Wyatt  v.  Hamson,  3  Barn.  & 
Ad.  871;  Partridge  V.  Scott,  3  Meeson  &  Welsby,  220; 
Massey  v.  Goyner,  4  Car.  &  P.  161 ;  Peyton  v.  Mayor  ot 
London,  9  Barn.  &  Cress.  725 ;  3  C.  &  P.  363. 

As  the  plaintiffs'  landlord  purchased  from  the  original 
proprietor  of  both  lots  at  the  same  time  that  the  defend- 


JANUARY  TERM,  1857. 325 

Crommelin  v.  Coxe  &  Co. 

ant  purchased ;  and  as  the  defendant's  premises  were  left 
in  the  same  condition  as  at  the  time  of  his  purchase,  his 
vendor  could  not  have  maintained  an  action  against  him, 
for  an  injury  to  the  adjoining  lot,  if  he  had  continued  to 
own  it ;  consequently,  he  could  not  transfer  to  plaintiffs' 
landlord  a  right  which  he  did  not  himself  possess.  Sup- 
pose A.  owns  a  piece  of  ground,  on  which  is  a  large  pond ; 
he  drains  the  pond  by  a  ditch,  running  through,  and 
emptying  on  his  own  land ;  he  then  sells  the  entire  tract, 
at  the  same  time,  to  B.  and  C,  B.  buying  that  part  on 
which  the  pond  was  situated,  and  C.  that  part  on  which 
the  dit2h  empties, — could  C.  maintain  an  action  against 
B.,  for  an  injury  to  his  land  caused  by  the  discharge  of 
water  through  the  ditch  ? 

Watts,  Judge  &  Jackson,  contra. — 1.  The  complaint  is 
founded  on  a  private  nuisance,  or  on  a  private  injury  from 
a  public  nuisance,  either  of  which  will  support  an  action. 
Stetson  V.  Faxon,  19  Pick.  147;  Pittsburg  v.  Scott, 
1  Penn.  State  R.  309 ;  Lansing  v.  Smith,   4  Wendell,  9  ; 

1  Root,  362. 

2.  The  main  question  is,  whether  the  action  lies  for  the 
act  of  omission  disclosed  by  the  evidence.  The  excava- 
tions which  caused  the  injury,  and  which  were  made 
before  Crommelin  became  the  owner  of  the  property, 
were  a  nuisance ;  consequently,  an  action  lies  for  Crom- 
melin's  continuance  of  them. — Staple  v.  Spring,  10  Mass. 
72 ;  Plumer  v.  Harper,  3  K.  H.  88 ;  Rogers  v.  Stewart, 
5  Vermont,  215 ;  Hodges  v.  Hodges,  5  Metcalf,  205 ; 
Irwin  V.    Sprigg,  6  Gill,   200 ;  State  v.   IS'avigation  Co., 

2  Johns.  286 ;  Coupland  v.  Hardingham,  3  Camp.  398. 

3.  To  sustain  the  action,  it  is  not  necessary  that  the 
plaintiff  should  have  a  freehold  estate  in  the  premises  :  it 
is  sufficient  that  he  is  in  possession. — Carnes  v.  Harris, 
1  Comstock,  223. 

4.  That  the  intervening  space  between  the  premises  of 
plaintiffs  and  defendant  was  filled  up  with  rubbish,  instead 
of  firm  earth,  is  no  defense  to  the  action.  Admitting  that 
it  would  be  a  good  defense  to  an  action  by  Donnell,  plain- 
tiffs' landlord,  it  cannot  affect  plaintiffs,  who,  being  mere 
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lessees,  had  no  right  to  make  any  serious  disturbance  of 
the  freehold. 

5.  No  notice  to  Crommelin,  to  fill  up  the  excavation, 
was  necessary. — See  cases  above  cited.  Moreover,  notice 
was  proved. 

ST0OT5,  J. — The  owner  in  fee  of  the  soil  is  proprietor 
both  above  and  below  tlie  surface,  as  far  as  he  has  capacity 
to  use  and  enjoy  the  freehold. — 2Bla.  Com.  18  ;  1  Cruise's 
Digest,  69.  This  right  he  may  exercise  at  his  discretion, 
qualified  alone  by  the  maxim,  pertinent  to  all  such  cases, 
sic  utere  tuo,  ut  alienum  non  Icedas. 

Applying  this  doctrine  to  the  case  before  us,  it  was  the 
unquestioned  right  of  the  appellant  to  change  the  natural 
state  of  his  property,  by  excavations  or  otherwise,  or  to 
continue  such  change  if  wrought  by  another.  The  owner 
of  the  property  occupied  by  the  appellees  had  the  same 
right.  Each  proprietor  was  supreme  within  his  own 
dominions ;  and  to  guaranty  that  supremacy  to  each,  it 
was  necessary  that  each  should  be  brought  under  the 
control  of  the  maxim  above  expressed.  Each  had  tlie 
right  to  sink  and  enjoy  a  cellar  on  his  own  premises  ;  while 
neither  party  was  permitted,  in  the  exercise  of  that  right, 
to  abridge,  or  render  less  comfortable,  the  equal  privilege 
of  the  other. 

It  is  contended  for  appellant,  that  as  the  excavation 
which  caused  the  injury  was  made  by  his  vendor  when 
he  was  owner  of  both  lots,  and  as  appellant  had  done  no 
act — had  simply  permitted  the  property  to  remain  in  the 
state  it  was  in  when  he  purchased, — no  liability  can  attach 
to  him.  We  think  he  acquired  by  his  purchase  no  greater 
rights  than  his  vendor  had  ;  and  certainly  he  had  no  right 
either  to  erect  or  continue  a  nuisance,  to  the  detriment  of 
the  public,  or  a  neighboring  proprietor. 

If  it  be  further  objected  that  the  excavation  made  in 
this  case,  by  Mr.  McGehee,  caused  no  injury  to  any  neigh- 
boring proprietor ;  that  the  injury  expended  its  entire 
force  on  him,  and  that  when  he  sold  the  several  lots,  he 
sold  them  thus  encumbered, — we  think  that  this  ob- 
jection,  though   plausible,   is   not   solid.     Suppose  Mr. 
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McGeliee,  owning  the  two  lots,  had  erected  on  one  a 
nuisance  which  rendered  the  occupation  of  the  other 
unwholesome.  "While  he  continued  the  owner  of  both 
lots,  no  one  could  be  heard  to  complain  of  this.  Suppose 
he  then  sold  the  lot  thus  rendered  unwholesome,  and 
should  be  sued  for  continuing  the  nuisance  ;  eould  he 
defend  on  the  ground  that  the  nuisance  was  there  when 
the  jDlaintiff  bought,  and  that  he  therefore  bought  cum 
onere  ?  No  one,  we  apprehend,  would  contend  he  could. 
Each  continuance  of  the  nuisance,  after  the  sale,  would  be 
a  new  wrong  done  to  the  vendee. — Stein  v.  Burden, 
29  Ala.  127. 

We  think  every  species  of  private  nuisance  stands  on 
the  same  priciple.  Having  himself  no  right  to  continue 
the  nuisance,  it  is  clear  the  person  thus  circumstanced 
could  not  transfer  such  right  to  another. 

In  the  case  of  Irwin  v.  Sj)ring,  a  house  had  been  erected 
forty  or  fifty  years  before,  having  a  cellar,  with  an  open 
area  or  space  in  the  side-walk,  to  admit  light  to  the  window 
of  the  cellar.  Defendant  had  owned  the  property  aboat 
twelve  years,  continuing  it  in  the  same  condition  in  which 
it  had  been  since  its  erection.  The  plaintiff  fell  into  this 
area,  and  received  the  injuiy  for  which  she  sued.  The 
court  said,  "Although  the  defendant  did  not  originate  the 
nuisance,  yet,  as  he  subsequently  became  the  owner  of  the 
house  to  which  it  belonged,  the  law  imposed  upon  him 
the  obligation  to  render  it  secure." — 6  Gill,  200. 

Lord  Ellenborough  said,  in  a  similar  case,  "However 
long  the  premises  might  have  been  in  this  situation,  as 
soon  as  the  defendant  took  possession  of  them,  he  was 
bound  to  guard  against  the  danger  to  which  the  public 
had  been  before  exposed,  and  was  liable  for  the  conse- 
quences of  having  neglected  to  do  so,  in  the  same  manner 
as  if  he  himself  had  originated  the  nuisance." — Coupland 
V.  Ilardingham,  3  Camp.  398.  See,  also,  Lewis  v.  Stein, 
16  Ala.  214  ;  Hodges  v.  Hodges,  5  Mete.  205  ;  Staple  v. 
Spring,  10  Mass.  72 ;  Miller  v.  Frazer,  3  Watts,  456 ; 
Plumer  v.  Harper,  3  I^.  H.  88 ;  Loftin  v.  McLemore, 
1  Stew.  133 ;  Wagoner  v.  Jermaine,  3  Denio,  306 ;  Mills  v. 
Hall,  9  Wend.  315. 
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In  the  cases  from  Gill  and  Campbell,  siqna,  the  continu- 
ance complained  of  consisted  of  a  mere  omission,  without 
any  act  done  in  either  case  ;  and  in  each  case  it  was  held, 
that  the  action  was  maintainable.  "We  fully  sanction  the 
principles  there  settled,  and  hold  that,  under  a  proper 
complaint,  an  action  may  be  maintained  for  the  injury 
sued  for. 

It  is  no  valid  answer  to  the  action,  that  the  nuisance  was 
public.  An  action  may  be  maintained  for  a  public  nuisance, 
by  a  party  who  has  been  damaged  specially,  and  beyond 
the  general  public  injury. — Dougherty  v.  Bunting,  1  Sand. 
Sup.  Ct.  Eep.  1  ;  Obrien  v.  ITorwich  &  "Worcester  li.  li. 
Co.,  17  Conn.  372 ;  Seely  v.  Bishop,  19  Conn.  128  ;  Har- 
rison V.  Sterett,  4  Har.  &  McH.  540  ;  Abbott  v.  [Mills, 
3  Vermont,  529  ;  Lansing  v.  Smith,  8  Cow.  146. 

A  party  in  possession,  even  without  title,  may  maintain 
the  suit. — Blunt  v.  McCormick,  3  Denio,  283. 

The  second  ground  of  demurrer  is  well  taken.  For 
continuing  a  nuisance  by  omitting  to  reform  it, — a  mere 
non-feasance — where  the  continuance  implies  no  action, 
we  are  satisfied  no  action  can  be  maintained,  unless  the 
party  owning  the  property  have  notice  or  knowledge  of 
the  hurtful  tendency  of  the  nuisance,  or  be  requested  to 
abate  it. — Penruddock's  case.  Coke's  Rep.  5th  part,  page 
101 ;  Beswick  v.  Cumden,  Cro.  Eliz.  520 ;  Pierson  v. 
Glean,  2  Green,  36 ;  Loftin  v.  McLemore,  1  Stew.  133. 

We  are  aware  that,  in  the  cases  of  Lewis  v.  Stein, 
Irwin  V.  Spring,  Coupland  v.  Hardingham,  siqwa^  and  in 
some  other  authorities,  the  liability  is  stated  in  general 
terms,  without  any  reference  to  notice  or  request.  In 
all  these  cases,  when  examined,  it  will  be  found  that  the 
continuance  was  in  its  nature  a  new  creation  of  the  nuis- 
ance. The  defendant,  in  each  case,  was  in  the  actual 
occupation  and  use  of  the  very  structure  which  caused 
the  nuisance.  Hence  he  must  have  had  knowledge  of 
the  same. 

In  this  case,  the  lot  was  unimproved ;  it  does  not  ap- 
pear that  any  one  was  in  possession,  and  we  do  not  feel 
authorized  to  presume  that  the  appellant  knew  of  the 
hurtful  tendency  of  the  excavation. 


JA:?qTARY  TERM,  1857. 329 

Vaughan  v,  Vaughan's  Heirs  and  AdniT. 


The  last  paragraph  refers  alone  to  the  complaint.  The 
proof  is  more  full. 

It  is  true,  the  plaintiffs  in  this  case  would  not  he  heard 
to  complain,  if  with  ordinary  care  and  diligence  they 
could  have  avoided  the  injur3^  "A  party  is  not  to  cast 
himself  upon  an  ohstruction,  which  has  been  made  by  the 
fault  of  another,  and  avail  himself  of  it,  if  he  do  not  him- 
self use  common  and  ordinary  caution  to  be  in  the  right." 
Butterfield  v.  Forrester,  11  East,  61 ;  Irwin  v.  Spring,  supra. 

We  do  not,  however,  consider  that  the  charges  asked 
and  refused  raise  this  question.  Although  a  party  may 
reform  or  abate  a  nuisance,  which  threatens  to  damage 
his  property,  we  are  aware  of  no  principle  of  law  which 
requires  this  at  his  hands.  The  author  of  the  nuisance 
must  himself  look  to  the  necessary  and  reasonable  conse- 
quences of  his  act. 

There  was  no  error  in  admitting  the  evidence  objected 
to.  It  was  offered  for  the  single  purpose  of  proving  notice 
to  defendant  of  the  condition  of  the  cellar,  and  for  this 
pui'pose  we  think  it  was  competent. 

For  the  defect  in  the  complaint,  the  demurrer  should 
have  been  sustained ;  and  for  that  error,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause  remanded. 


VAUGHAIN"  vs.  VAUGHAN^'S   HEIRS  and  ADM'R. 

[bill  in  equity  for  allotmext  of  dower  and  recovery  of  legacy.] 

1.  When  widoic'S  dissent  from  her  husband's  will  is  necessary  to  perfect  right  of  dower. 
Where  any  provision,  either  by  bequest  or  devise,  is  made  for  the  wife  by 
her  husband's  will,  and  such  provision  does  not  plainly  appear  from  the  will 
to  have  been  intended  in  addition  to  her  dower,  her  right  of  dower  is  bar- 
red by  her  failure  to  dissent  from  the  will  within  twelve  months  after  its 
probate  ;  and  this  rule  applies  where  the  will,  purporting  to  dispose  of  both 
realty  and  personalty,  and  directing  the  entire  estate  to  be  kept  together, 
and  the  whole  proceeds  to  be  applied  to  the  support  of  the  testator's  wife 
and  children,  is  valid  only  as  to  the  personalty. 

22 
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2.  Con-ftruclion  of  legacy  as  to  condition  precedent. — Under  a  bequest  in  these  words, 
"If  my  wife  never  marries,  she  is  to  pick  out  fifteen  of  my  best  negroes,  and 
keep  possession  of  them  during  her  natural  life,  or  her  will  and  pleasure," 
the  selection  of  the  slaves  by  the  legatee  is  in  the  nature  of  a  condition 
precedent. 

3.  When  legatee  way  come  into  equity. — If  an  executor  refuses  to  assent  to  a 
legacy,  where  his  refusal  is  not  necessary  to  protect  the  rights  of  creditors 
or  other  legatees,  the  legatee  may  come  into  equity,  to  compel  an  assent  to 
and  delivery  of  his  legacy,  with  interest  or  hire  ;  but  where  a  selection  by 
the  legatee  is  annexed  as  a  condition  precedent  to  his  legacy,  the  selection 
must  be  made,  and  notice  thereof  given  to  the  executor,  before  the  filing  of 
the  bill,  unless  such  selection  is  prevented  by  the  executor. 

4.  Supplemental  bill. — A  fact  which,  though  necessary  to  the  perfecting  of  the 
original  cause  of  action,  did  not  exist  until  after  the  original  bill  was  filed, 
cannot  be  brought  forward  by  supplemental  bill. 

Appeal  from  the  Chanceiy  Court  of  Marengo. 
Heard  before  the  Hon.  "VVade  Keyes. 

This  bill  was  filed  by  Mrs.  Mary  O.  Yaughan,  widow 
of  Alfred  G.  Yaughan,  deceased,  against  the  heirs-at-law 
and  administrator  with  the  will  annexed  ot  her  said  hus- 
band, seeking  an  allotment  of  her  dower  in  her  husband's 
real  estate,  and  the  recovery  of  a  legacy  under  his  will. 
The  bill  was  filed  on  the  15th  January,  1856.  The  testa- 
tor died  in  April,  1851.  His  will,  which,  not  being 
attested  as  the  statute  requires,  was  admitted  to  probate 
as  a  will  of  personalty  only,  directed  his  plantation  to  be 
sold  by  his  executor,  and  a  smaller  tract  to  be  purchased 
for  his  family ;  and  that  all  his  property  should  be  kept 
together,  and  the  whole  of  the  proceeds  be  applied  to  the 
support  and  education  of  his  wife  and  children.  It  con- 
tained, also,  a  clause  in  these  words :  "If  my  wife  never 
marries,  she  is  to  pick  out  fifteen  of  my  best  negroes,  and 
keep  possession  of  them  during  her  natural  life,  or  her 
will  and  pleasure  ;  but  the  income,  or  profits,  arising  from 
said  negroes  which  she  may  select,  is  to  be  applied  to  her 
support,  and  the  education  of  my  children."  A  supple- 
mental bill  was  filed,  alleging  that,  after  the  filing  of  the 
original  bill,  complainant  had  selected  the  fifteen  slaves 
which  she  wished  to  take  under  this  bequest,  and  that 
the  administrator  refused  to  let  her  have  them. 

Answers  were  filed  by  the  several  defendants,  and  de- 
murrers inteposed  for  want  of  equity. 
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On  final  hearing,  the  chancellor  dismissed  the  bill,  abso- 
lutely so  far  as  it  sought  an  allotment  of  dower,  and 
without  prejudice  so  far  as  it  related  to  a  recovery  of  the 
legacy ;  and  his  decree  is  now  assigned  as  error. 

Jxo.  T.  LoMAX,  for  appellant. — 1.  In  the  allotment  of 
dower,  and  the  recovery  of  legacies,  chancery  has  concur- 
rent jurisdiction  with  the  probate  court. — Owen  v.  Slatter, 
26  Ala.  547  ;  8  Porter,  397  ;  28  Ala.  632.  Where  dama- 
ges are  sought,  it  has  exclusive  jurisdiction. — 11  Ala.  32; 
13  Ala.  329. 

2.  The  complainant's  right  of  dower  is  not  barred  under 
the  acts  1806  and  1812,  construed  separately  or  together. 
It  appears  from  the  will  that  the  bequest  was  intended  in 
addition  to  a  larger  estate  than  dower.  The  decision  of  this 
court,  upon  the  will  in  Hilliard  v.  Binford,  10  Ala.  977, 
is  not  inconsistent  with  this  view.  The  will  in  that  case 
expressed  no  intention  or  desire  tliat  the  widow  should 
have  an  interest  in  the  land,  but  tliat  the  land  should  be 
divided  among  the  testator's  children.  The  act  of  1812 
was  intended,  doubtless,  to  obviate  the  injustice  and 
hardship  of  a  literal  construction  of  the  act  of  1806,  which 
would  exclude  a  widow,  to  whom  but  an  inconsiderable 
bequest  was  given,  from  dower  in  an  extensive  real  estate ; 
though  the  will  might  express  an  intention  that  she  should 
take  an  estate  as  devisee  in  addition  to  the  legacy,  which 
intention  failed  because  the  attestation  was  not  sufficient 
to  pass  the  real  estate.  The  construction  of  these  acts, 
as  expressed  by  C.  J.  Collier  in  the  case  cited,  it  is  sub- 
mitted, cannot  be  sustained.  The  act  of  1812,  he  says, 
was  borrowed  from  the  statute  of  North  Carolina,  only 
substituting  and  for  or.  "Why  this  change  in  phraseology, 
if  it  was  not  intended  that  our  act  should  receive  the  con- 
struction contended  for  by  Ormond,  J.,  in  his  dissenting 
opinion  ?  Had  our  act  been  original,  there  would  have 
been  more  force  in  the  reasoning  of  the  chief-justice.  Ko 
inconvenience  can  result  from  overruling  this  decision, 
since  the  Code  (§  1372)  bars  all  the  claims  to  dower  under 
the  old  law. 

3.  The  complainant's  failure  to  select  her  fifteen  slaves, 
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and  make  a  demand  for  them,  before  filing  her  original 
bill,  should  not  prejudice  her  right.  A  demand  would 
have  been  unavailing,  and  was  therefore  unnecessary, 
since  her  rights  were  denied.  There  is  no  rule  of  equity 
which  requires  a  legatee  to  make  a  demand  before  suit 
brought,  nor  is  it  required  by  the  statute.  It  is  the  duty 
of  the  executor  to  deliver  a  legacy,  so  soon  as  the  legatee 
becomes  entitled  to  receive  it.  He  is  a  trustee  for  the 
legatee.  It  would  be  unjust  to  require  the  complainant 
to  make  a  selection,  until  the  slaves  were  to  be  put  into 
her  possession  ;  for,  in  the  interval,  some  might  die,  be 
disabled,  or  otherwise  impaired  in  value,  and  she  would 
thus  fail  to  get  fifteen  "of  the  best."  The  supplemental 
bill  was  unnecessary,  and  was  only  useful  in  fiicilitating  the 
proceedings. 

"Wm.  E.  Clarke,  and  Webb  &  Inge,  contra. — 1.  The 
complainant's  right  of  dower  was  barred,  by  her  failure  to 
dissent  from  the  provisions  of  her  husband's  will  within 
the  time  prescribed  by  the  statute. — Hilliard  v.  Binford's 
Heirs,  10  Ala.  994 ;  McLeod  v.  McDonnel,  6  Ala.  286. 

2.  The  legacy  did  not  vest  until  the  slaves  were  selected 
and  picked  out  by  the  complainant.  Until  then,  the  ad- 
ministrator could  not  assent  to  the  legacy,  the  subject  of 
it  being  uncertain.  It  was  the  duty  of  the  legatee  to  take 
notice  of  the  conditions  annexed  to  her  legacy,  and  not 
the  duty  of  the  administrator  to  inform  her. — Eoper  on 
Legacies,  vol.  1,  p.  563.  The  allegation  of  the  supple- 
mental bill,  as  to  a  selection  and  demand  after  suit 
brought,  cannot  aid  the  case. — Hill  v.  Hill,  10  Ala.  527. 

RICE,  C.  J.— In  Hilliard  and  Wife  v.  Binford's  Heirs 
and  Administrators,  10  Ala.  977,  a  construction  was  given 
to  the  acts  of  1806  and  1812  in  relation  to  dower,  which 
has  ever  since  been  acquiesced  in,  and  has,  without  doubt, 
been  acted  on  as  the  sound  exposition  of  those  acts,  by 
testators  in  framing  their  wills,  as  w^ell  as  by  persons  de- 
riving title  under  wills ;  and  has  thus  become  a  rule  of 
property.  We  do  not  feel  authorized  now  to  overturn 
that  construction.     And  according  to   it,   where  the  will 
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of  a  deceased  husband  makes  any  provision  for  his  wife, 
either  by  a  bequest  to  her  of  any  part  of  his  personalty, 
or  by  a  devise  to  her  of  any  part  of  his  realty,  and  the 
provision  does  not  plainly  appear  from  the  will  to  have 
been  intended  in  addition  to  her  dower,  her  failure 
to  signify  her  dissent  from  the  will,  within  one  year  after 
its  probate,  is  a  bar  to  her  right  of  dower. 

It  is  also  settled  in  this  State,  that  where  the  testator 
owned  realty  and  personalty,  and  his  will  purports  to 
dispose  of  both,  but  is  valid  only  as  to  the  personalty,  a 
provision,  that  his  property  should  be  kept  together,  and 
the  whole  of  the  proceeds  applied  to  the  support  and  ed- 
ucation of  his  wife  and  children,  is  inconsistent  with 
dower  and  the  distribution  of  the  same  estate,  and  is 
sufficient  to  put  her  to  an  election  under  the  acts  of  1806 
and  1812 ;  and  that,  if  she  does  not  waive  that  testament- 
ary provision,  within  one  year  after  the  probate  of  the 
will,  she  will  be  barred  of  her  right  of  dower. — Hilliard 
V.  Binford,  contra ;  McLeod  v.  McDonnel,  6  Ala.  236. 

According  to  the  principles  thus  settled,  the  widow  in 
this  case  shows  no  right  to  dower ;  and  there  was  no  error 
in  dismissing  her  bill,  so  far  as  it  asserted  a  claim  to 
dower. 

The  only  remaining  matter  to  be  considered,  is  the 
right  asserted  by  the  widow  to  recover  in  this  suit  fifteen 
slaves  and  their  hires.  The  only  foundation  on  which 
she  bases  that  right,  is  that  clause  of  the  will  of  her  hus- 
band, which  is  in  the  following  words :  "If  my  wife  never 
marries,  she  is  to  pick  out  fifteen  of  my  best  negroes,  and 
keep  possession  of  them  during  her  natural  life,  or  her 
will  and  pleasure  ;  but  the  income,  or  profits,  arising  from 
said  negroes  which  she  may  select,  is  to  be  applied  to  her 
support  and  the  education  of  my  children."  Under  that 
clause,  the  picking  out  of  the  fifteen  negroes  by  the  widow, 
was  in  the  nature  of  a  condition  precedent ;  and  if  she 
did  not  pick  them  out  before  she  filed  her  original  bill, 
and  was  not  prevented  from  picking  them  out,  she  cannot 
recover  them  or  their  hires  in  the  present  suit.  But  if,  after 
the  expiration  of  eighteen  months  from  the  grant  of  letters, 
and  during  her  widowhood,  she  did   pick  them  out,  and 
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give  notice  thereof  to  the  representative  of  the  estate,  she 
thereby  acquired,  under  the  will,  the  equitable  right  to 
their  possession  and  hires  from  that  time.  That  right 
was,  of  course,  subordinate  to  the  claims  of  creditors  of 
the  estate,  and  to  the  protection  which  the  law  owes  to 
the  representative  of  the  estate ;  but  it  could  not  be  de- 
feated without  proof  that  the  condition  of  the  estate  was 
such  that  the  retention  by  the  representative  of  the  fifteen 
slaves  so  picked  out  by  her,  was  necessary  to  protect  him 
against  the  claims  of  creditors  of  the  estate,  or  of  those 
entitled  to  specific  legacies.  And  if,  after  she  so  picked 
out  the  fifteen  slaves,  and  gave  notice  thereof  to  the  rep- 
resentative, he  failed  or  refused  to  assent  to  the  bequest 
of  them  to  her,  and  to  surrender  them  to  her,  and  his 
failure  or  refusal  is  not  necessary  to  his  protection  against 
the  claims  of  creditors  of  the  estate,  or  of  those  entitled 
to  specific  legacies,  she  may  resort  to  a  court  of  equity, 
to  compel  him  to  assent  to  the  said  bequest,  and  to  sur- 
render to  her  the  said  fifteen  slaves  so  picked  out,  and  to 
account  for  their  hires. 

As  she  was  not  prevented  from  picking  out  the  fifteen 
slaves,  and  did  not  pick  them  out  before  her  original  bill 
was  filed,  she  cannot  recover  them  or  their  hires  in  this 
suit.  For,  althovigh  she  did  pick  them  out,  and  give 
notice  thereof  to  the  representative  of  the  estate,  after  this 
suit  teas  commenced,  that  cannot  help  her  in  the  present 
suit.  A  complainant  cannot  recover  in  a  suit,  upon  a 
cause  of  action  which  did  not  accrue  until  after  that  suit 
was  commenced. — Hill  v.  Hill,  10  Ala.  527. 

The  bill  was  dismissed  without  prejudice,  so  far  as  it 
related  to  the  fifteen  slaves.  That  was  correct.  The 
complainant  can  proceed  herereafter  for  those  slaves, 
without  prejudice  from  anything  said  or  done  in  this  cause. 

There  is  no  error  in  the  decree  of  the  chancellor;  and 
it  is  afiirmed,  at  the  costs  of  the  appellant. 
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FISK  vs.  STUBBS. 

[bill  in  equity  by  feme  covert,  to  set  aside  conveyance  of  separate  estate, 

AND  remove  husband  FROM  TRUSTEESHIP.] 

1.  Construction  and  validity  of  deeds  by  huilxind  and  wife,  and  by  their  grantee  to 
wife. — Wiere  husband  and  wife  vohmtarily  convey  to  a  stranger,  who  after- 
wards, and  since  the  passage  of  the  "woman's  law"  of  1848,  conveys  by 
quit-claim  to  the  wife,  both  deeds  being  duly  recorded,  the  title  vests  in 
the  wife,  as  against  a  subsequent  purchaser  from  the  husband. 

2.  Separate  estate  in  wife  created  by  quit-claim  deed  under  statute. — A  quit-claim 
deed,  executed  since  the  passage  of  the  "woman's  law"  of  1848,  by  which 
lands  are  conveyed  to  a  married  woman,  creates  in  her  a  separate  estate 
under  that  act. 

^.  Acknowledgment  of  deed  hy  wife. — The  statute  which  makes  an  acknowledg- 
ment by  the  wife,  on  private  examination  apart  from  her  husband,  essential 
to  the  validity  of  a  conveyance  by  her,  has  no  application  to  conveyances 
of  her  separate  estate  under  the  acts  of  1848  and  1850. 

4.  Duress  avoids  deed  of  wife. — Where  the  wife  is  compelled,  by  threats  of 
pei-sonal  violence  from  her  husband,  to  join  wiih  him  in  a  conveyance  of 
her  real  estate,  the  deed  will  be  set  aside,  as  to  her,  by  a  court  of  equity. 

5.  Removal  of  husband  from  trusteeship. — The  husband  will  be  removed  from  the 
trusteeship  of  his  wife's  separate  estate,  where  it  is  shown  that  he  is  an 
habitual  drunkard  ;  that  he  has  deserted  her  ;  that  while  living  with  her,  he 
treated  her  with  such  harshness  and  violence  as  to  keep  her  in  constant 
alarm  ;  and  that  he  compelled  her,  by  threats  of  personal  violence,  to  join 
with  him  in  a  conveyance  of  her  separate  estate. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  b}^  Mrs.  Mary  Ann  Fisk,  suing  by 
her  next  friend,  against  her  husband,  Jacob  H.  Fisk, 
Theodore  Stubbs,  and  John  Sietler.  Its  objects  were, 
1st,  to  reform,  if  necessary,  a  deed  by  which  one  Lazarus 
Lewis,  who  was  an  uncle  of  complainant's,  conveyed  to 
her  a  tract  of  land  near  the  city  of  Montgomery,  so  as  to 
make  it  vest  in  her  a  separate  estate  ;  2d,  to  avoid  and 
set  aside  as  to  the  complainant,  on  the  grounds  of  infancy, 
coverture,  and  duress  from  her  husband,  a  deed  by  which 
she  and  her  husband  afterwards  conveyed  said  tract  o 
land  to  said  Theodore   Stubbs ;   and,  3d,  to  remove  her 
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husband  from  the  trusteeship  of  her  separate  estate,  on 
the  grounds  of  abandonment,  cruelty,  habitual  drunken- 
ness, and  general  unfitness  and  incapacity. 

The  tract  of  land  described  in  the  bill  was  conveyed  by 
John  P.  Figh,  on  the  14th  April,  1849,  for  valuable  con- 
sideration, to  said  Jacob  H.  Fisk,  who,  on  the  14th  May 
following,  conveyed  the  same  by  quit-claim  deed  to 
Lazarus  Lewis ;  the  complainant  joining  in  the  conveyance 
with  her  husband,  for  the  purpose  of  relinquishing  her 
dower.  On  the  11th  February,  1850,  said  Lewis  and  wife 
conveyed  said  tract  of  land,  by  quit-claim  deed,  to  com- 
plainant. On  the  lOtli  June,  1851,  Fisk  and  wife  conveyed 
to  Stubbs,  who  afterwards  conveyed  to  Sietler.  The  con- 
veyances from  Fisk  and  wife  to  Lewis,  and  from  Lewis 
and  wife  to  complainant,  purport  to  be  on  valuable  consider- 
ation, and  are  alleged  in  tbe  bill  to  have  been  so  given  ; 
but  the  answers  of  Stubbs  and  Sietler  insist,  that  they 
were  without  consideration,  and  were  intended  to  defraud 
the  creditors  of  Fisk. 

A  decree  pro  confesso  was  entered  against  Fisk. 

The  chancellor  held,  on  final  hearing,  that  the  deed 
from  Fisk  and  wife  to  Lewis,  not  being  supported  by 
either  a  good  or  a  valuable  consideration,  and  there  being 
no  possession  in  Lewis,  was  inoperative,  and  did  not  pass 
the  title  out  of  Fisk ;  that  the  conveyance  from  Lewis  to 
complainant  was  likewise  inoperative ;  that  the  deed  from 
Fisk  and  wife  to  Stubbs  was  valid,  and  could  not  be  avoid- 
ed on  either  of  the  grounds  alleged  in  the  bill.  He 
therefore  dismissed  the  bill,  and  his  decree  is  now  assigned 
as  error. 

Watts,  Judge  &  Jackson,  for  the  appellant. — 1.  The 
deed  from  Lewis  to  Mrs.  Fisk  creates  in  complainant  a 
separate  estate. — Newman  v.  James,  12  Ala.  29  ;  O'lSTeal 
v.  Teague,  8  Ala.  345  ;  Ozley  v.  Ikelheimer,  26  Ala.  332. 
If  the  terms  of  the  deed  itself  do  not  create  a  separate 
estate,  the  "woman's  law"  of  1848  certainly  does. 

2.  If  the  complainant  had  a  separate  estate,  it  makes 
no  difference  to  Stubbs  whether  the  deed  to  Lewis  was 
upon  valuable  consideration  or  not.     If  the  husband  him- 
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self  had  voluntarily  conveyed  to  a  trustee  for  his  wife,  and 
the  deed  had  been  properly  executed  and  recorded,  a  sub- 
sequent purchaser  from  him  would  have  taken  no  title  as 
against  his  wife. 

3.  The  deed  from  Fisk  and  wife  to  Stubbs  is  voidable, 
as  to  the  complainant,  on  the  grounds  of  infancy  and 
duress,  each  of  wliicli  is  established  by  the  evidence. 

4.  The  complainant's  acknowledgment  before  the 
justice,  on  private  examination,  cannot  estop  her  from 
setting  up  the  duress,  because  it  was  neither  required  nor 
authorized  by  the  statute. 

IT.  C.  Semple,  contra. — 1.  Lewis  took  no  title  by  the 
quit-claim  deed  from  Fisk  and  wife,  because  it  was  not 
supported  by  either  a  good  or  a  valuable  consideration, 
nor  by  possession  in  the  releasee. 

2.  The  conveyance  from  Fisk  and  wife  to  Stubbs  can- 
not be  avoided  by  the  complainant,  on  the  ground  of 
duress,  because  the  examination  by  the  justice  is  a  quasi 
judicial  proceeding,  which  has  the  effect  of  a  line  and 
recovery. 

3.  ^ov  can  this  conveyance  be  avoided  on  the  ground 
of  inftmcy,  because,  1st,  the  act  of  1848,  under  which  (if 
at  all)  the  complainant  held  a  separate  estate,  authorizes 
such  estate  to  be  conveyed  by  the  joint  deed  of  husband 
and  wife,  notwithstanding  the  infancy  of  the  wife ;  and, 
2dly,  infancy  cannot  be  set  up,  in  avoidance  of  a  deed, 
until  majority. — Zouch  v.  Parsons,  3  Burr.  1794 ; 
10  Peters,  58  ;  3  Bacon's  Abr.,  note  8,  p.  145. 

WALKER,  J. — Under  the  decision  in  the  case  of 
Ilorton  V.  Sledge,  29  Ala.  478,  the  deeds  from  Fisk  to 
Lewis  and  from  Lewis  to  the  complainant  will  be  classed 
with  that  kind  of  conveyance  under  which  they  may  be 
operative. — Augustin  v.  Simmons,  3  Porter,  69.  If  those 
conveyances  were  voluntary,  they  would  be  void  against 
existing  creditors.  If  it  be  conceded  that  they  would 
also  be  void  as  to  subsequent  purchasers  without  notice, 
it  will  not  benefit  the  defendants,  who  cannot  be 
regarded  as  purchasers  without  notice,  because  both  deeds 
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were  duly  recorded.  Therefore,  by  the  conveyance  to 
Lewis,  and  by  Lewis  to  the  complainant,  the  title  to  the 
land  vested  in  the  latter,  as  against  Stubbs  and  his 
vendee. 

The  remaining  question  in  the  case  is,  whether  the  title 
passed  out  of  the  complainant  by  a  conveyance  which  can 
be  avoided  in  this  case.  There  can  be  no  doubt  that  the 
conveyance  of  Feb.  11,  1850,  b}'  Lewis  to  the  complain- 
ant, invested  her  with  a  separate  estate  by  virtue  of  the 
act  of  March  1,  1848.— Davis  v.  Foy,  7  Sm.  &  Mar.  64 ; 
Frost  V.  Doyle,  ib.  75  ;  Berry  v.  Bland,  ih.  77:  The  title 
thus  obtained  was  transmissible,  after  Feb.  13, 1850,  under 
the  fifth  section  of  the  act  of  that  date,  by  the  joint  deed 
of  herself  and  her  husband.  Consequently,  the  joint  deed 
of  complainant  and  her  husband  of  the  10th  June,  1851, 
which  was  acknowledged  by  her,  on  private  examination 
before  a  justice  of  the  peace,  in  the  mode  pointed  out  in 
the  act  of  1843,  (Clay's  Digest,  155,  §  27,)  defeats  any  claim 
by  her  to  the  land,  unless  it  is  avoided  on  some  one  of  the 
grounds  set  up  in  the  bill. 

Passiug  by  the  question  of  infancy,  we  proceed  to  con- 
sider whether  the  deed  was  procured  by  duress  ;  and  if  so, 
what  is  its  effect  in  this  case.  The  deposition  of  Sarah  J. 
Smith  proves,  most  clearly,  that  the  complainant's  signa- 
ture to  the  deed  of  herself  and  husband  to  Stubbs  was 
extorted  from  complainant  by  a  threat  from  her  husband, 
which  implied  peril  to  her  life.  The  defendant  examined 
as  a  witness  the  justice  of  the  peace  who  took  her 
acknowledgment,  and  proved  by  him,  that  the  complain- 
ant acknowledged  the  execution  of  the  deed,  without  any 
fear  or  threats  of  her  husband,  and  that  she  signed  the 
deed  in  his  presence,  after  a  private  conversation  with  her 
husband,  no  other  person  being  in  the  room  at  the  time. 
Indeed,  the  same  thing  is  substantially  proved  b}'  Mrs. 
Smith,  the  complainant's  witness.  But  Mrs.  Smith  proves, 
also,  that  before  the  complainant's  husband  had  brought 
the  justice  of  the  peace  to  her  house,  where  the  deed  was 
signed,  she  had  promised  to  sign  it,  under  the  influence 
of  his  threats ;  and  that  the  witness,  after  the  justice  came, 
persuaded  her  to  sign  the  deed,  as  the  means  of  avoiding 
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her  husband's  vioience.  •  The  testimony  of  Mrs.  Smith  is 
not  contradicted  by  any  other  witness,  and  she  is  not 
discredited.  Upon  her  testimony,  we  must  decide  that 
the  complainant's  signature  was  procured  by  duress. 
Answers  on  oath  were  waived ;  consequently,  the  testi- 
mony of  one  witness  is  sufficient,  even  though  the  denials 
had  been  positive  and  upon  knowledge. 

The  statute,  requiring  a  private  examination  of  or  feme 
covert^  does  not  apply  to  conveyances  under  the  fifth 
section  of  the  act  of  Februaiy  13,  1850.  The  act  of  1843 
(Clay's  Digest,  155,  §  27)  applies  by  its  terms  to  deeds  by 
the  wife,  and  is  not  applicabletoconveyancesof  the  wife's 
separate  estate  by  husband  and  wife,  made  under  the 
authority  of  the  statute  of  subsequent  date.  The  said  act 
of  1850  includes  personal  property,  as  well  as  real  estate  ; 
and  if  conveyances  under  this  latter  act  were  required  to 
be  acknowledged  in  the  manner  pointed  out  in  the  act  of 
1843,  a  deed  for  chattels  would  require  to  be  acknowledged 
on  private  examination.  The  act  of  1850  makes  no  dis- 
tinction as  to  the  mode  of  acknowledgment  by  the  hus- 
band and  wife,  and  it  would  be  most  unreasonable  to  say 
that  the  husband  must  be  privately  examined.  Moreover, 
the  act  of  1850  prescribes  that  the  deed  be  executed, 
proved,  and  recorded,  but  not  that  it  be  acknowledged. 
For  these  reasons,  we  conclude,  that  the  separate  examin- 
ation of  the  complainant  by  the  justice  of  the  peace  was 
without  the  authority  of  law,  and  has  not  the  binding 
effect  of  a  judicial  proceeding.  Whether  the  separate 
examination  of  a  feme  covert^  in  a  case  authorized  by  law, 
would  estop  her  upon  the  question  of  duress  from  her 
husband,  is  a  question  which  does  not  here  arise,  because 
the  separate  examination  in  this  case  was  neither  required 
nor  authorized  by  the  statute,  and  the  assumption  of 
authority  to  take  such  an  examination  cannot  operate  an 
estoppel. 

The  deed,  having  been  obtained  by  duress,  must  be  set 
aside.— 2  Story's  Equity,  §  700 ;  Burt  v.  Cassety,  12  Ala, 
734. 

The  facts  set  forth  in  the  bill,  and  proved,  show  that 
the  complainant's  husband  is  an  unfit  person  to  be  the 
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trustee  of  lier  separate  estate.  If  he  Fias  not  abandoned 
lier,  in  tlic  strict  sense  of  the  word,  he  has  at  least  left  her, 
and  is  an  habitual  drunkard.  When  he  was  living  with 
her,  he  treated  her  with  such  harshness  and  violence  as  to 
keep  her  in  constant  alarm ;  and,  instead  of  protecting 
her  separate  estate,  he  has  extorted  from  her  by  threats  a 
conveyance  of  it.  Under  these  circumstances,  he  must 
be  removed  from  the  office  of  trustee,  and  the  complain- 
ant must  be  invested  with  the  authority  mentioned  in 
section  1995  of  the  Code. — Andrews  v.  Andrews,  28  Ala. 
432. 

The  decree  of  the  court  below  is  reversed ;  and  this 
court,  proceeding  to  render  the  decree  which  the  court 
below  ought  to  have  rendered,  doth  order,  adjudge,  and 
decree,  that  the  deed  of  complainant  and  her  husband, 
Jacob  H.  Fisk,  to  Theodore  B.  Stubbs,  of  the  10th  June, 
1851,  for  the  land  described  in  the  complainant's  bill,  be 
set  aside  and  annulled,  as  to  the  complainant,  and  the 
title  to  said  land  vested  in  complainant  as  her  separate 
estate  ;  that  Jacob  II.  Fisk,  the  husband  of  complainant, 
shall  no  longer  have  any  control  over  the  complainant's 
separate  estate,  or  the  rents,  issues,  and  profits  thereof; 
that  complainant  shall,  henceforward,  have  the  same 
control  over  her  estate  as  if  she  were  a  feme  sole,  and  may 
sue  or  be  sued  in  her  own  name,  but  that  her  said  husband 
shall  not  be  liable  for  her  acts  or  contracts;  that  the  defend- 
ant John  Sietler  shall  deliver  to  the  complainant  the 
premises  described  in  her  bill;  that  a  writ  of  habere  facias 
possessionem,  in  favor  of  complainant,  and  against  said 
Sietler,  may  be  issued  by  the  registrar  of  the  chancery 
court  of  Montgomery,  for  the  said  land ;  that  the  defend- 
ant Stubbs  shall  pay  the  costs  of  this  court,  and  that  the 
defendants  Fisk  and  Stubbs  shall  pay  the  costs  of  the 
court  below  in  equal  proportions. 
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CO^YLES  vs.  GARRETT'S  ADM'RS. 

[debt  ox  reitxdixo  bond.] 

1.  Admissibility  of  parol  ei'idence  to  affect  loriting. — When  a  written  contract, 
though  complete  In  itself,  contains  a  term  which  it  is  impossible  for  the  court 
to  construe  without  the  aid  of  evidence  aliunde,  it  is  proper  to  resort  to  such 
evidence  lor  that  purpose. 

2.  What  comtiliUes  partnership,  or  tenanqf  in  common. — Where  one  of  the  partners 
in  a  company  formed  for  the  purpose  of  buying  and  selling  lands  on  specu- 
lation, after  the  company  has  ceased  active  operations,  transfers  to  a  stranger 
one  half  of  the  net  profits  of  his  share  in  the  company  ;  the  residue  of  his 
interest,  together  with  the  entire  control  and  direction  of  his  share,  having 
been  previously  assigned  to  one  of  his  co-partners,  in  consideration  of 
moneys  advanced  to  him  on  account  of  it, — this  creates  between  the  two 
assignees,  not  a  partnership,  but  a  joint  tenancy  in  the  share  of  their  as- 
signor, nor  docs  it  constitute  the  assignee  of  subsequent  date  a  partner  in 
the  company. 

3.  When  action  lies  between  tenants  in  common. — One  tenant  in  common  cannot 
maintain  an  action  at  law  against  his  co-tenant,  so  long  as  the  subject- 
matter  of  the  tenancy  remains  ;  but,  if  the  entire  propsrty  is  sold  by  one, 
the  other  may  maintain  an  action  for  the  conversion  ;  or,  if  the  proceeds  of 
sale  have  been  received,  may  sue  in  assumpsit  for  his  portion  of  the  money. 

4.  Construction  of  refunding  bond,  as  to  time  when  suable. — On  partial  settlement 
between  the  two  assignees  of  a  partner's  share  in  an  unsettled  land-company, 
the  prior  assignee,  who  held  the  control  of  the  entire  share,  transferred  to 
the  other  lands  valued  at  a  specified  sum,  and  tooli  from  him  a  bond  con- 
ditioned as  follows  :  "Now  I  consent  and  agree  to  bind  myself,  my  heirs," 
Ac,  "to  retund  to  the  said  C.  the  said  amount,  with  interest  thereon,  if  my 
claim  on  said  share  of  said  B.  shall  be  or  is  unfounded,  and  if  I  am  not 
authorized  to  receive  the  same  ;  and,  also,  to  refund,  with  interest,  any 
amount  that  may  be  overpaid  in  the  setttlement  this  day  made."  Held, 
that  an  action  could  not  be  maintained  on  this  bond,  to  recover  the  amount 
of  an  alleged  overpayment,  until  the  fact  of  such  overpayment  had  been 
ascertained  on  final  settlement  of  the  partnership  affairs. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  Jno.  Gill  Shorter. 

This  action  was  founded  on   a  bond,  of  which  the  fol- 
lowing is  a  copy : 

"State  of  Alabama,    "»      These   presents  witness,   that 

Tallapoosa  County.  / 1  have  this   day  had   a  partial 

settlement  with  Thomas  M.  Cowles,  on  my  claim  in  the 
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share  of  John  H.  Broadnax  in  tlic  company  of  Ware, 
Doughert}  &  Co.,  and  that  the  said  Thomas  M.  Cowles 
has  turned  over  to  me  land  to  the  amount  of  $4,420, 
which  I  acknowledge  this  day  to  ftave  received.  Xow  I 
consent  and  agree  to  bind  myself,  my  heirs,  executors, 
and  administrators,  to  refund  to  the  said  Thomas  M. 
Cowles  the  said  amount,  with  interest  thereon,  if  my 
claim  on  said  share  of  said  John  H.  Broachiax  shall  be  or 
is  unfounded,  and  if  I  am  not  authorized  to  receive  the 
same ;  and,  also,  to  refund,  with  interest,  any  amount  that 
may  be  overpaid  in  the  settlement  this  day  made.  In 
witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  17th  June,  1840."  (signed)    "John  Garrett." 

The  first  count  in  the  declaration,  after  alleging  the 
execution  of  this  instrument,  and  setting  it  out,  averred, 
"that  the  said  defendant  received  and  was  overpaid,  in 
said  settlement,  a  large  amount,  to-wit,  the  sum  of  $4,420," 
which  he  refused  to  pay  on  request.  The  second  count, 
after  alleging  the  execution  of  the  instrument,  averred, 
"that  said  defendant's  claim  on  said  share  of  said  John 
H.  Broadnax  was  and  is  unfounded,  and  said  defendant 
was  not  authorized  to  receive  the  same ;  and  that  said 
sum  of  $4,420  was  greatly  beyond  the  amount  due  the 
said  John  H.  Broadnax  as  aforesaid,  and  the  same  over- 
paid said  defendant  a  large  amount,"  &c.,  which  he  failed 
to  repay  on  request.  The  third  count  was  in  the  common 
form,  for  money  had  and  received  by  defendant,  to  and 
for  plaintiflf' s  use. 

The  defendant  demurred  to  the  whole  declaration,  and 
to  each  count, separately ;  and  his  demurrer  having  been 
overruled,  he  pleaded,  1st,  nil  debet ;  and,  2dly,  a  special 
plea  which  was,  in  substance,  as  follows : 

2.  That  said  Thomas  M.  Cowles,  William  Dougherty, 
John  H.  Broadnax,  Robert  J.  Ware,  and  others,  on  the 
17th  June,  1840,  were  partners,  under  the  firm  name  of 
Ware,  Dougherty  &  Co.,  in  the  purchase  and  sale  of  lands 
lying  within  this  State ;  that  said  partners,  at  the  time  of 
the  formation  of  the  partnership,  had  entered  into  a  writ- 
ten agreement  for  its  formation  and  management,  and  it 
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was  unsettled  on  said  17th  June,  1840 ;  that  there  was 
also,  on  said  17th  June,  1840,  another  partnership  in  ex- 
istence in  this  State,  formed  for  similar  purposes,  composed 
of  Jacob  T.  Bradford  and  others,  and  known  as  the 
"Benton  Land  Company"  ;  that  ten  members  of  the  firm 
of  Ware,  Dougherty  &  Co.,  of  whom  said  JohnH.  Broad- 
nax  was  one,  owned  and  held  ten  shares  in  the  other 
company  on  the  day  aforesaid  ;  "that  said  Cowles,  for  a 
valuable  consideration,  was  entitled  to  have  and  receive 
back  his  advances,  and  one  half  of  the  net  profits  of  said 
share  of  Broaduax  in  said  firm  of  TVare,  Dougherty  &  Co., 
and  said  share  was  under  the  sole  direction  of  said  Cowles, 
as  respected  the  operations  of  the  company,  as  appears  bv 
a  written  agreement  between  said  Cowles  and  Broadnax, 
bearing  date  February  25,  1836";  that  said  written  agree- 
ment between  Cowles  and  Broadnax  "further  acknowl- 
edged that  said  Cowles  had  theretofore  furnished  all  the 
money  that  had  been  required  to  be  paid  on  said  share  of 
Broadnax  in  the  firm  of  Ware,  Dougherty  &  Co.,  and 
further  agreed  that  the  net  profits  on  said  share,  from  the 
operations  of  the  company  anterior  to  the  date  of  said 
agreement,  should  be  equally  divided  between  said  Cowles 
and  Broadnax"  ;  that  the  business  and  accounts  of  both 
said  companies,  and  of  said  Cowles  and  Broadnax  on  ac- 
count of  their  respective  interests  in  the  latter's  share, 
were  unsettled  on  the  17tli  June,  1840,  and  no  account 
had  been  stated  between  the  several  parties,  and  no  bal- 
ance struck;  that  Broadnax,  prior  to  the  17th  June,  1840, 
sold  to  said  John  Garrett  one  half  of  the  share  which 
stood  in  his  name  on  the  copartnership  articles  of  Ware, 
Dougherty  &  Co. ;  that  Garrett  had  a  partial  settlement 
with  said  Cowles,  on  said  17th  June,  1840,  on  account  of 
their  respective  claims  and  interests  in  the  share  of  Broad- 
nax, and  received  from  Cowles,  on  said  settlement,  lands 
which  fell  to  the  share  of  Broadnax  amounting  to  §4,420, 
which  are  the  lands  and  settlement  referred  to  in  the 
declaration ;  that  the  accounts  and  business  of  said  part- 
nerships, and  of  said  Cowles  and  Garrett  on  account  of 
their  respective  interests  in  the  share  of  said  Broadnax, 
had  not  been  settled  on  the  day   on   whicli  this  suit  was 
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commenced,  nor  had  any  balance  been  struck  between 
the  several  parties;  that  there  are  "no  means  of  ascertain- 
ing how  the  balance  or  accounts  stand  between  the  said 
Cowles  and  Garrett,  except  by  some  person  going 
through  the  transactions  of  said  company,  and  ascertain- 
ing the  fact  in  that  way"  ;  and  that  said  Garrett,  "in  right 
of  his  interest  in  said  share  of  Broadnax,  is  still  interested 
in  said  partnership  of  Ware,  Dougherty  &  Co.,  and,  on 
that  account,  is  entitled  to  demand  a  share  of  its  profits, 
and  is  liable  to  have  his  share  of  the  profits  reduced  by  its 
expenses  and  losses." 

A  demurrer  to  this  plea  having  been  overruled,  the 
plaintifiT  replied,  that  he  advanced  all  the  money  that  was 
paid  into  said  partnership  on  account  of  the  interest 
therein  of  said  Broadnax  up  to  the  25th  February,  1836, 
when  Broadnax,  by  written  agreement,  acknowledging 
such  advances  for  him  by  plaintifl:',  stipulated  and  agreed 
that  the  entire  control  of  his  share  should  be  under  the 
sole  direction  of  plaintitf,  and  that  the  net  profits  on  said 
share,  prior  to  the  date  of  said  agreement,  should  be 
equally  divided  between  them ;  that  said  partnership  of 
Ware,  Dougherty  &  Co.,  by  resolution  adopted  on  the 
26th  February,  1836,  resolved  to  cease  operations  from 
thenceforward,  and  to  make  no  other  contracts  as  a  com- 
pany, except  so  far  as  might  be  necessary  to  settle  its 
affairs  and  dispose  of  its  property ;  that  accordingly,  prior 
to  the  17th  June,  1840,  said  comj)any  sold  a  portion  of 
its  property,  converted  it  into  money  and  notes,  and  dis- 
tributed the  entire  proceeds  among  the  holders  of  the 
difl:erent  shares,  reserving  only  a  sufficient  sum  to  meet 
the  outstanding  claims  against  the  company,  and  also 
made  an  equal  distribution  of  the  property  remaining 
unsold,  w^ith  the  exception  of  three  half  sections  of  land, 
the  titles  to  which  were  incomplete  or  disputed;  that 
these  sections  of  land  were  all  sold  before  the  commence- 
ment of  this  suit,  and  the  proceeds  of  sale  distributed 
among  the  holders  of  the  several  shares,  and  the  outstand- 
ing claims  against  the  company  fully  paid  off  and  dis- 
charged with  the  sum  retained  for  that  purpose,  and  the 
business  of  said  company  thus   finally   settled.     The  rep- 
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licatioii  also  contained  similar  averments  respecting  tlie 
final  settlement  of  the  affairs  of  the  "Benton  Land  Com- 
pany" prior  to  the  17th  June,  1840. 

A  demurrer  having  been  sustained  to  this  replication, 
and  leave  given  to  reply  over,  the  plaintift'  further  replied, 
^•in  short  by  consent,"  that  the  firm  of  Ware,  Dougherty 
&  Co.  was  fully  settled  up,  the  interest  therein  belonging 
to  the  share  of  Broadnax  fully  ascertained,  and  the  part- 
nership dissolved,  before  the  commencement  of  this  suit ; 
that  the  interest  to  which  said  share  of  Broadnax  was 
ascertained  to  be  entitled  was  much  less  than  ^4,420,  the 
sum  specified  in  said  bond;  and  thus,  plaintiff"  avers,  he 
has  overpaid  said  Garrett,  &c. 

The  court  sustained  a  demurrer  to  this  replicatioh,  and 
the  plaintiff*  was  thus  compelled  to  take  a  nonsuit,  which 
he  now  moves  to  set  aside, —  assigning  for  error  all  the 
adverse  rulings  of  the  court  on  the  pleadings. 

]S".  "W".  Cocke,  with  whom  was  W.  P.  Chilton,  for  the 
appellant. — 1.  The  demurrer  to  the  second  plea  should 
have  been  sustained.  The  facts  set  out  in  said  plea  do 
not  show  a  partnership  between  Broadnax  and  Cowles, 
uor  between  Cowles  and  Garrett,  in  the  share  held  by 
Broadnax  in  the  firm  of  Ware,  Dougherty  &  Co.  It 
simply  shows  an  assignment  by  Broadnax  to  Cowles  of 
one  half  interest  in  the  net  profits  of  said  share,  and  to 
Garrett  of  the  other  half  interest ;  constituting  Broadnax 
and  Cowles,  in  the  first  instance,  and  then  Cowles  and 
Garrett,  part  owners,  or  tenants  in  common  in  the  net 
profits. — Story  on  Partnership,  125-6.  If,  then,  Garrett's 
covenant  be  construed  to  mean,  that  he  would  refund  to 
Cowles  whatever  surn  the  latter  had  paid  over  and  above 
the  amount  which  Garrett  might  finally  be  entitled  to 
receive  on  said  share,  a  court  of  law  would  not  be  ousted 
of  jurisdiction,  by  the  mere  fact  that,  to  ascertain  the 
amount  to  which  said  share  was  finally  entitled,  it  might  be 
necessary  to  resort  to  the  state  of  the  accounts  of  Ware, 
Dougherty  &  Co.  The  fact  that,  in  an  action  on  a  con- 
tract, the  state  of  a  partnership  account  becomes  the 
23 
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measure  of  recovery,  is  certainly  no  ground  for  tlie  inter- 
position of  equity, 

Bat  sucli  is  not  the  true  construction  of  the  contract. 
Garrett's  covenant,  properly  construed,  binds  him  to  re- 
fund to  Cowles  whatever  amount  the  latter  may  have  paid 
over  and  above  what  Garrett  was  then — i.  e.,  on  that 
partial  settlement — entitled  to  receive.  Although  a  con- 
tract is  to  be  construed  in  the  light  of  surrounding 
circumstances,  it  must  also  be  construed  most  strongly 
against  the  promisor. — Hogan  &  Co.  v.  Reynolds,  8  Ala. 
59.  The  surrounding  circumstances  here,  as  disclosed  by 
the  second  plea,  do  not  carr}^  such  force  with  them  as  to 
control  the  express  language  of  the  contract,  and  override 
the  other  rule  of  construction.  The  affairs  of  Ware, 
Dougherty  &  Co.,  and  of  Cowles  and  Broadnax,  being  un- 
settled at  the  date  of  said  contract,  fas  the  plea  alleges, 
Cowles  and  Garrett  enter  into  a  partial  settlement  of  their 
interests  in  the  share  of  Broadnax ;  and  Garrett  binds 
himself  to  refund,  with  interest,  whatever  amount  was 
overpaid  to  him  by  Cowles  "on  this  settlement."  There 
is  nothing  in  the  surrounding  circumstances,  as  disclosed 
by  the  plea,  to  show  that  the  parties  were  then  prepared 
to  make  a  final  settlement.  They  may  have  met  at  a 
distance  from  their  respective  homes,  and  without  the 
necessary  books  and  papers  for  a  final  settlement.  Garrett 
binds  himself,  under  these  circumstances,  to  refund,  if  the 
amount  due  him,  when  ascertained,  should  prove  less 
than  the  agreed  value  of  the  lands.  Under  the  other 
construction,  if  it  should  appear  on  final  settlement  of  the 
affairs  of  Ware,  Dougherty  &  Co.,  made  ten  years  after- 
wards, that  Garrett's  interest  in  the  share  of  Broadnax 
was  then  equal  to  the  agreed  value  of  the  lands,  although 
the  greater  part  of  this  interest  might  have  accrued  after 
the  date  of  the  contract  between  Cowles  and  GaiTctt, 
Cowles  could  not  claim  interest  from  the  date  of  the  par- 
tial settlement. 

2.  If  the  second  plea  be  held  good,  each  replication  is  a 
full  answer  to  it. — Rowland  v.  Boozer,  10  Ala.  690  ; 
McGehee  v.  Dougherty,  10  Ala.  863. 
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Clopton  &  LiGON,  contra. — 1.  The  facts  presented  by 
the  second  plea  constitute  a  full  defense  to  the  action, 
since  they  show  that  Cowles  and  Garrett  were  partnei-s  in 
the  share  held  by  Broadnax  in  the  firm  of  Ware,  Dough- 
erty &  Co.,  and  hence  an  action  at  law  would  not  lie. — 
Moore  v.  Smith,  19  Ala.  774 ;  Ellsworth  v.  Tartt,  26  Ala. 
733. 

2.  ISTeither  replication  alleges  such  a  dissolution  or 
settlement  as  authorizes  one  partner  to  sue  the  other  at 
law. — Morrow  v.  Riley,  15  Ala.  710. 

3.  The  contract  sued  on  does  not  fix  any  definite  time 
for  the  refunding  of  the  money  overpaid;  consequently,  in 
ascertaining  the  intention  of  the  parties  on  this  point, 
regard  must  be  had  to  the  nature  and  subject-matter  of 
the  contract,  the  surrounding  circumstances,  and  the  pre- 
sumptions which  the  law  draws  from  the  other  stipulations. 
Thus  construed,  and  in  view  of  the  principle  that  the  law 
desires  to  prevent  circuity  and  multiplicity  of  actions,  the 
only  reasonable  interpretation  of  the  contract  is,  that 
Garrett  was  not  to  refund  until  it  had  been  ascertained, 
on  final  settlement,  that  he  had  been  overpaid.  This 
view  is  equally  correct,  whether  Cowles  and  Garrett  were 
partners  or  only  tenants  in  common.  Since,  then,  the 
action  was  prematurely  commenced,  the  demurrer  to  the 
plea  should  have  been  visited  on  the  declaration. 

STONE,  J. — The  contract  declared  on  in  this  case  is  a 
refundino;  bond.  It  recites  that  defendant  had  received  of 
plaintift'  ^4,420,  "on  my"  (his)  "claim  in  the  share  of  John 
H.  Broadnax  in  the  company  of  Ware,  Dougherty  &  Co.;" 
and  said  defendant,  by  said  bond,  bound  himself  to  refund 
said  amount,  with  interest,  if  his  claim  "on  the  share  of 
the  said  John  II.  Broadnax  shall  be  or  is  unfounded;" 
and  also  "to  refund,  with  interest,  any  amount  that  may 
be  overpaid"  in  the  partial  settlement  that  day  made. 

The  contract  no  where  informs  us  of  the  nature  or  pur- 
pose of  the  company  of  Ware^  Dougherty  ^  Co.,  or  who 
composed  the  "company."  Neither  does  it  disclose  the 
nature  or  extent  of  Garrett's  interest  in  the  share  of  Broad- 
nax ;  or,  of  what  Broadnax's  interest  consisted.     Hence, 
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witlioiit  the  aid  of  extrinsic  facts,  we  are  unable  to  deter- 
mine specifically  to  what  this  bond  relates,  or  the  extent 
of  the  obligation  created  by  it,  or  on  what  contingency  it 
imposes  a  liability. 

"When  a  written  contract,  although  complet<3  in  itself, 
contains  a  term  which  it  is  impossible  for  the  court  to  con- 
strue without  the  aid  of  evidence  aliunde,  it  is  proper  to  resort 
to  such  evidence  for  that  purpose." — Drake  v.  Goree, 
22  Ala.  414 ;  Casey  v.  Holmes,  10  Ala.  786 ;  Phil,  on  Ev., 
Cow.  &  Hill's  notes,  vol.  3,  p.  1399,  note  957  ;  Doe  v. 
Holton,  4  Ad.  &  Ellis,  81 ;  Talliaferro  v.  Brown,  11  Ala. 
707. 

The  second  plea  avers,  that  the  company  of  Ware, 
Dougherty  &  Co.  was  a  partnership,  composed  of  said 
John  H.  Broadnax  and  several  others,  created  for  the 
purpose  of  buying  and  selling  lands  for  a  profit ;  that  said 
Broadnax  had  procured  from  Cowles  all  the  money  he 
advanced  as  his  share  in  the  purchase  of  said  lands ;  that 
Broadnax  assigned  to  Cowles  so  much  of  his  interest  in 
said  partnership  as  would  repay  to  him  the  money  received 
from  him,  and  one  half  the  profits ;  that  said  share  of 
Broadnax  was  managed  and  controlled  by  Cowles  ;  that 
Broadnax  subsequently  assigned  to  Garrett  the  remaining 
half  interest  in  his  share  of  the  profits  of  said  partnership ; 
that  the  lands  described  in  the  writing  obligatory  declared 
on,  were  received  by  Cowles  from  the  company  of  Ware, 
Dougherty  &  Co.,  in  virtue  of  the  share  of  Broadnax  in 
said  company  so  represented  by  him,  Cowles,  and  that 
the  same  lands  were  passed  over  to  Garrett  on  the  interest 
he  claimed  in  said  share ;  that  the  affairs  of  the  company 
not  being  settled,  Cowles  took  from  Garrett  the  refunding 
bond  sued  on ;  that  the  aftairs  of  the  partnership  of  Ware, 
Dougherty  &  Co.  had  not,  at  the  commencement  of  this 
suit,  been  settled  up,  and  no  balance  had  been  struck, 
showing  the  amount  due  the  several  partners,  but  that 
the  same  remained  unsettled ;  that  the  amounts  due  the 
several  partners  could  not  be  ascertained  without  a  settle- 
ment of  the  partnership  accounts ;  and  hence  this  action 
could  not  be  maintained,  until  such  final  settlement  of  the 
accounts,  ascertaining  an  admitted  balance. 
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This  plea  also  brings  to  view  another  company  for  specu- 
lating in  lands,  known  as  the  "Benton  Land  Company." 
We  are  at  a  loss  to  know  for  what  purpose  this  is  done. 
The  contract  sued  on  relates  in  terms  to  the  interest  of 
Garrett,  as  assignee  of  Broadnax,  in  the  company  of  Ware, 
Dougherty  &  Co.,  and  makes  no  allusion  to  the  Benton 
land  company.  The  plea  does  not  aver  that  the  assign- 
ment by  Broadnax  to  Garrett,  conveyed  to  the  latter  any 
interest  in  the  Benton  land  company,  nor  does  it  aver 
that  either  Cowles  or  Garrett  had  any  interest  in  the  said 
last  named  company,  or  that  the  settlement  of  the  latter 
copartnership  is  at  all  material  to  the  settlement  of  the 
former.  Under  these  circumstances,  we  feel  bound  to 
disregard  all  averments  relating  to  the  Benton  land  com- 
pany, as  being  foreign  to  this  proceeding. 

It  is  contended  that  both  plaintiff  and  defendants' 
intestate,  when  they  purchased  the  several  half  interests 
of  Broadnax  in  the  company  of  Ware,  Dougherty  &  Co., 
took  his  place,  and  themselves  became  partners  in  that 
firm.  It  may  be  conceded  that,  according  to  the  aver- 
ments of  the  plea,  Cowles  was  recognized  by  the  firm  as 
one  of  its  members,  and  hence  must  be  pronounced  a 
member  in  lieu  of  Broadnax. — See  Rowland  v.  Boozer, 
10  Ala.  695.  But  the  plea  contains  no  averment  which 
can  constitute  Garrett  a  partner.  It  is  not  shown  that  he 
exercised  any  control,  or  that  his  claim  to  any  portion  of 
the  share  which  stood  in  Broadnax's  name  was  recognized 
by,  or  even  known  to  the  firm.  The  payment  made  by 
Cowles  to  him  shows  that  he,  Cowles,  had  notice  of  the 
claim ;  but  the  refunding  bond  proves  that  he  distrusted 
its  bona  fides. 

The  plea  does  not  inform  us  that  the  firm  made  any 
purchases  or  sales,  or  did  any  active  business,  after  Garrett 
received  the  assignment  from  Broadnax.  So  far  as  we  are 
informed,  it  was  a  mere  transfer  and  authority  to  him  to 
receive  the  half  profits,  executed  after  the  partnership  had 
ceased  its  active  operations.  This  was  not  such  a  partici- 
pation in  the  profits  and  losses  as  would  constitute  him  a 
partner. — Elsworth  v.  Tartt,  26  Ala.  733 ;  Moore  v.  Smith, 
19  Ala.  774. 
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Tlie  plea  we  are  considering  discloses  a  state  of  facts, 
wliicli  constitutes  the  plaintiff  and  defendant's  intestate, 
tenants  in  common  of  Broadnax's  interest  in  the  profits 
of  the  partnership  named  in  the  hond.  In  such  case,  so 
long  as  the  subject-matter  of  the  tenancy  in  common 
remains,  no  action  at  law  can  be  maintained  b}-  one 
against  the  other.  But,  if  one  tenant  in  common  sell  the 
entire  property,  his  co-tenant  may  sue  at  law. — Perminter 
V.  Kelly,  18  Ala.  716,  and  authorities  cited.  So,  if  the 
subject-matter  of  the  tenancy  in  common  be  sold  by 
one,  and  reduced  to  money,  the  other  may  sue  in 
assumpsit,  and  recover  his  part  of  the  money. — Martin  v. 
Knowllys,  8  T.  R.  145  ;  1  Chit.  PI.  45. 

Construing  this  bond  under  the  rule  above  declared, 
and  assuming  that  the  averments  of  the  second  plea 
present  the  surrounding  circumstances,  the  extrinsic  facts, 
showing  the  meaning  and  import  of  the  term  in  the  con- 
tract "share  of  John  H.  Broadnax  in  the  company  of  Ware, 
Dougherty  &  Co.,"  we  feel  constrained  to  hold,  that  the 
bond  in  this  case  did  not,  in  each  of  its  aspects,  impose  on 
Garrett  a  present  liability  ;  but  that  he  thereby  bound,  and 
intended  to  bind  himself,  first,  to  refund  the  money  to 
Cowles,  in  the  event  he,  Garrett,  had  no  authority  to 
receive  it ;  in  other  words,  if  the  half  interest  had  not 
been  assigned  to  him.  In  this  aspect,  the  bond  was 
suable  immediately  ;  the  right  to  recover  depending  on 
the  question  whether  he  was  in  fact  the  assignee  of  the 
interest. 

The  bond,  in  the  second  place,  required  him  to  refund, 
with  interest,  any  overpayment  Cowles  may  have  made 
him  on  that  partial  settlement. 

The  giving  and  taking  of  this  bond,  under  the  circum- 
stances, shows  that  the  account  was  not  then  in  a  condi- 
tion to  be  settled.  Otherwise,  we  can  perceive  no  reason 
why  the  settlement  was  not  then  made.  The  parties  did 
not  and  could  not  know  whether  the  sum  then  advanced 
was  not  an  overpayment ;  and  hence  Cowles  took  the  bond 
to  refund.  Refund  when  ?  I^ot  presently.  If  that  had 
been  the  intention,  we  can  imagine  no  reason  why  Cowles, 
instead   of  takino;   Garrett's  bond  to  refund,  should   not 
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then  have  ascertained  the  share  to  which  Garrett  was 
entitled,  and,  instead  of  the  bond,  taken  the  money  obli- 
gation of  Garrett  to  pay  the  balance  of  the  purchase- 
money.  If  he  still  doubted  Garrett's  right  to  the  half 
profits  to  which  Broadnax  had  been  entitled,  a  refunding 
bond  would  have  been  as  appropriate  in  form,  as  its  object 
was  prudential. 

A  more  rational  construction  of  this  contract,  when 
viewed  in  the  light  of  the  surrounding  circumstances, 
will  be  to  hold  that  Mr.  Garrett  bound  himself  to  refund, 
when  by  final  settlement  of  the  affairs  of  the  partnership, 
it  should  be  ascertained  whether  Cowles  had  overpaid 
Garrett,  and  the  extent  of  such  overpayment. — See  Tallia- 
ferro  v.  Brown,  11  Ala.  702. 

This  construction  will  settle  the  controversy  in  one 
proceeding,  and  accords  with  the  policy  of  the  law,  which 
abhors  circuity  of  action.  If  it  be  objected  that  undue 
delays  and  hardships  are  by  this  construction  imposed  on 
Cowles,  the  answer  is,  firet,  that  he  thus  made  his  con- 
tract ;  second,  that  having  the  control  of  the  share  of 
Broadnax  in  the  company  of  Ware,  Dougherty  &  Co.,  it 
was  at  all  times  in  his  power  to  hasten  the  settlement,  and 
thus  perfect  his  right  of  action.  We  hold,  then,  that  the 
bond  sued  on  in  this  case,  was  not,  in  its  second  aspect, 
suable,  until  by  a  settlement  the  share  of  Broadnax  in 
the  company  of  Ware,  Dougherty  &  Co.  had  been  ascer- 
tained. Till  then,  the  question  of  liability  and  its  extent 
was  not  susceptible  of  ascertainment. 

If  it  be  objected  that  the  special  counts  in  the  decla- 
ration are  defective,  because  they  fail  to  aver  a  previous 
settlement  of  the  aftairs  of  the  partnership,  the  answer  is, 
that  neither  the  bond  nor  declaration  discloses  the  outside 
circumstances,  or  informs  us  that  a  settlement  was  a  nec- 
essary prerequisite.  The  plea  first  brings  this  question 
to  our  notice  ;  and  that  being  the  case,  it  is  suflicient  that 
the  obstacle  is  removed  by  the  replication.  A  declaration 
need  only  show  a  prima-facie  right  of  action. 

Each  count  in  the  declaration  contains  a  good  and  sub- 
stantial cause  of  action.  The  second  plea  is  suflicient, 
because   it  avers  that  no  settlement  of  the   accounts  of 
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Ware,  Doiiglierty  &  Co.  had  been  had  before  this  suit 
was  brought.  Each  replication  is  a  full  answer  to  the 
plea,  because  each  avers  that  the  partnership  effects  of 
"Ware,  Dougherty  &  Co.  had  been  fully  settled  before  th^ 
institution  of  the  suit. 

The  circuit  court  erred,  in  sustaining  the  demurrer  to 
the  replications ;  and  for  that  error,  the  judgment  is 
reversed,  the  non-suit  set  aside,  and  the  cause  remanded. 


Rice,  C.  J.,  not  sitting. 


STUBBS  vs.  LEAVITT. 

[bill  in  equity  to  enjoin  judgment  at  la  W.J 

1.  W-km  equity  loill  grant  relief  against  judgment  at  law. — To  entitle  a  party  to 
equitable  relief  against  a  judgment  at  law,  on  account  of  legal  defenses 
which  he  failed  to  make,  he  must  exempt  himself  from  all  blame  for  not 
making  such  defenses  at  law  ;  but  where  he  shows  that  he  was  not  served 
with  process,  had  no  notice  of  the  suit  at  law  during  its  pendency,  and 
neither  appeared  nor  authorized  any  one  to  appear  for  him,  he  is  entitled 
to  relief. 

2.  Averments  of  hill  construed  against  cornph/inant. — An  allegation  in  a  bill,  which 
seeks  relief  against  a  judgment  at  law  against  complainant  and  another  as 
partners,  "that  by  the  records  of  said  court  there  appears  to  have  been  an 
appearance  entered  by  some  one,"  mus*.  be  construed  to  mean  that  the 
appearance  was  entered  for  both  the  defendants. 

3.  Presumption  as  to  regularity  of  appearance. — Where  an  appearance  is  entered 
for  both  of  the  defendants  in  an  action  at  law,  it  must  be  presumed  to  have 
been  entered  by  an  attorney  duly  authorized,  or  by  each  defendant  for 
himself. 

4.  Burden  of  proof  as  to  negative  averment. — Where  a  party  seeks  relief  in  equity 
against  a  judgment  at  law,  on  the  ground  that  he  was  not  served  with 
process,  and  had  no  notice  of  the  pendency  of  the  suit ;  and  shows  by  his 
bill  that  an  appearance  was  entered  for  him,  which  he  alleges  was  unau- 
thorized, it  is  incumbent  on  him  to  prove  that  the  appearance  was 
unauthorized. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Heard  before  the  Hon.  Wade  Keyes. 
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This  bill  was  filed  by  Theodore  B.  Stubbs,  to  enjoin  a 
judgment  at  law  against  himself  and  James  E.  Stubbs,  as 
partners  composing  the  firm  of  James  E.  Stubbs  &  Co., 
in  fiivor  of  J.  W.  &  R.  Leavitt.  The  action  at  law  was 
founded  on  a  promissory  note,  purporting  to  have  been 
executed  by  said  James  E.  Stubbs  &  Co.,  and  represent- 
ing on  its  face  that  complainant  was  a  partner  in  said  firm. 
The  writ  was  issued  against  complainant  and  James  E. 
Stubbs,  as  the  partners  of  the  firm,  and  was  returned  by 
the  sheriff  "executed."  An  appearance  was  entered,  and 
judgment  rendered  against  both  defendants.  The  bill 
alleges,  that  complainant  was  not  a  member  of  said  firm^ 
was  not  served  with  process  in  said  suit,  had  no  notice 
whatever  of  its  pendency,  and  neither  appeared  nor 
authorized  any  one  to  appear  for  him. 

The  chancellor  dismissed  the  bill,  on  final  hearing,  and 
his  decree  is  now  assigned  as  error. 

Watts,  Judge  &  Jackson,  for  the  appellant. 
Geo.  Goldthwaite,  contra. 

RICE,  C.  J. — The  bill  is  filed  for  relief  against  a  judg- 
ment at  law.  The  only  defenses  set  forth  in  the  bill,  to 
the  note  on  which  the  judgment  is  founded,  are  such 
defenses  as  could  have  been  made  at  law ;  and  it  is  well 
settled,  that,  in  such  a  case,  the  complainant  is  not  entitled 
to  relief  in  chancery,  unless  he  exempts  himself  from  all 
blame  for  not  making  his  defenses  at  law. — Taliaferro  v. 
Br,  Bk.  at  Montgomery,  23  Ala.  755,  and  authorities 
therein  cited  ;  Cullum  v.  Casey,  1  Ala.  351. 

The  excuse  alleged  by  the  complainant,  for  not  using 
his  defenses  at  law,  is,  that  he  was  not  served  with  process, 
had  no  notice  of  the  suit  at  law  during  its  pendency,  and 
did  not  appear  nor  authorize  any  one  to  appear  for  him. 
These  negative  averments  show  a  sufiScient  excuse,  if  they 
are  established  in  any  lawful  mode.  And  the  complain- 
ant contends,  that,  although  they  are  denied  in  the  answer, 
he  is  not  required  to  adduce  evidence  of  their  truth,  but 
that  they  cast  upon  the  defendant  the  burden  of  proving 
that  the  complainant  was  served  with  process,  or  that  he 
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appeared  or  aiitliorized  an  appearance.  Whether  that 
position  of  the  complainant  Avoukl  be  defensible,  if  it  was 
not  aifected  by  any  other  allegation  of  his  bill,  we  need 
not  decide  ;  for  we  find  in  the  bill,  in  connection  with  the 
aforesaid  negative  averments,  an  allegation  which,  pro- 
perly construed,  casts  upon  the  complainant  the  burden  of 
proving  that  he  did  not  authorize  the  appearance  which 
was  entered  in  the  action  at  law.  That  allegation  is,  that 
"by  the  records  of  said  court  [the  court  of  law]  there 
appears  to  have  been  an  appearance  entered  by  some 
one."  Construing  that  allegation  most  strongly  against 
the  complainant,  as  we  must  do,  it  amounts  to  an  admis- 
sion, that  the  appearance  entered  in  the  court  of  law,  as 
shown  by  its  record,  is  an  appearance  for  both  defendants 
in  the  suit  in.  that  court ;  that  is,  for  the  complainant,  as 
well  as  for  his  brother  James.  If  that  appearance  had 
been  entered  for  said  James  only,  we  cannot  doubt  that 
it  would  have  been  so  alleged  in  complainant's  bill.  And 
as  it  is  thus  admitted  in  the  bill,  that  the  record  of  the 
law  court  shows  an  appearance  for  both  defendants  in  the 
suit  in  that  court,  we  are  bound  to  presume,  in  the 
absence  of  evidence  to  the  contrary,  that  the  appearance 
was  regular,  and  authorized  as  to  both  defendants.  The 
1st  general  of  practice  directs  the  manner  and  book  in 
which  an  appearance  is  to  be  entered  by  attornej^s  and 
solicitors.  The  2d  general  rule  declares,  that  "no  one 
shall  be  permitted  to  appear  in  a  cause  as  counsel  or 
attorney,  unless  he  has  been  employed  therein,  and  his 
appearance  has  been  entered  as  aforesaid,  or  unless  he 
represents  other  counsel  whose  appearance  has  been  so 
entered,  or  may  have  the  special  leave  of  the  court." 
Clay's  Digest,  605,  §  1  and  2.  We  cannot  presume,  that 
the  law  court  disregarded  these  rules  ;  but,  on  the  contrary, 
we  must  presume  that  it  required  their  observance,  and 
that  the  appearance  entered  was  entered  either  by  an 
attorney  duly  authorized  to  enter  it,  or  by  each  defendant 
for  himself. — Ethridge  v.  Fuller,  6  Ala.  58  ;  Hobson  v. 
Emanuel,  8  Porter,  442 ;  Moore  v.  Phillips,  ib.  467  ;  Denton 
v.  ;Koyes,  6  Johns.  Rep.  296 ;  Scott  v.  Israel,  2  Binney's 
Rep.  145. 
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As  this  presumption  arose  from  a  statement  in  the  hill, 
it  was  clearly  incumhent  on  the  complainant  to  repel  it 
by  evidence,  as  well  as  by  allegation.  lie  could  not  do  it 
by  mere  averments,  although  negative  in  form  and 
appearance.  "Allegations  essential  to  the  support  of  a 
party's  case,  although  negative  in  form,  may  be  affirma- 
tive in  reality ;  and  the  nature  of  language  is  such,  that 
the  same  proposition  may,  in  general,  be  expressed  at 
pleasure  in  an  affirmative  or  negative  shape." — ^Best  on 
Presumptions,  40, 

The  presumption,  arising  from  the  admission  in  the 
bill,  of  the  entry  of  an  appearance  for  both  defendants  in 
the  suit  at  law,  not  being  repelled  by  evidence,  we  must 
hold  that  the  excuse  for  not  making  the  defenses  at  law 
is  not  established,  and  that  the  bill  was  properly  dismissed. 
Cullum  V.  Casey,  supra. 

Decree  affirmed,  at  the  costs  of  appellant. 


SPE:N^CER  vs.  GODWIN. 

[trover  against  sheriff's  bailee,  by  purchaser  from  pefexdaxt  in 
execution.] 

1.  Separate  estate  in  wife  created hy  husband's  deed. — Where  the  hasband  conveys 
property  to  a  trustee  for  his  wife,  she  takes,  as  against  him,  a  separate 
estate  ia  the  property. 

2.  Validity  of  voluntary  conveyance. — A  voluntary  conveyance  is  void  as  against 
the  existing  creditors  of  the  grantor,  and  cannot  create  in  a  sub-purchaser 
with  notice  a  title  superior  to  that  of  an  existing  judgment  creditor. 

3.  W/iat  constitutes  purchase  with  notice. — The  purchaser  of  a  slave  from  a  married 
woman,  who  taiies  a  bill  of  sale  from  her  and  her  husband,  conlaiuing  a 
warranty  of  title,  "except  so  fixr  as  said  slave  may  be  subject  to  the  debts 
and  judgments  against"  the  husband,  is  chargeable  with  notice  of  the  liabil- 
ity of  the  slave  to  the  existing  debts  of  the  husband. 

i.  Levy  of  fi.  Ja.  on  property  pending  trial  of  claim  suit. — The  levy  of  an  execution 
on  a  slave,  pending  a  trial  of  the  right  of  property  under  a  former  levy 
against  the  same  defendant,  is  not  void  as  against  a  purchaser  from  the 
claimant  pending  the  trial  of  the  claim  suit. 
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5.  Tide  of  jmr  chaser  from  claimant  pending  trial  of  rvjht  of  property. — A  purchaser 
from  the  claimant  of  property,  pending  a  trial  of  the  claim  suit,  acquires 
only  the  title  which  the  claimant  had,  independently  of  his  rights  under  the 
claim  bond. 

G.  Admissibility  of  record . — The  record  of  a  chan  ;ery  suit,  instituted  by  the 
wife,  for  the  purpose  of  reforming  a  voluntary  deed  from  her  husband,  and 
enjoining  his  execution  creditors,  is  not  admissible  evidence  for  a  purchaser 
from  her,  in  an  action  of  trover,  previously  instituted  by  him,  against  one 
who  derives  title  under  a  judgment  against  the  husband,  older  than  the 
deed  sought  to  be  reformed. 

7.  Declaralions  of  bailor  not  admissible  against  bailee. — In  trover  against  the  bailee 
of  a  sheriff,  the  declarations  of  his  bailor,  tending  to  show  a  conversion  after 
suit  brought,  are  not  admissible  evidence  against  him. 

Appeal  from  tlie  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Richard  P.  Spencer,  against 
Wells  Godwin  and  Alfred  P.  Reed,  to  recover  damages 
for  the  conversion  of  a  slave  named  Job ;  and  was  com- 
menced on  the  18th  March,  1850.  The  plaintiff  derived 
title  to  the  slave  under  a  purchase  from  Mrs.  Mary  A. 
Yonge,  which  was  made  in  Columbus,  Georgia,  on  the 
8th  i*^ovembci%  1849,  where  the  parties  and  the  slave  then 
were.  At  plaintiff's  request,  but  without  any  new  con- 
sideration, W.  P.  C.  Yonge,  the  husband  of  Mrs.  Mary 
A.  Yonge,  joined  with  her  in  the  bill  of  sale  to  plaintiff, 
which  contained  a  warranty  of  title,  "except  so  far  as  he 
[said  slave]  may  be  subject  to  the  debts  and  judgments 
against  W.  C.  Yonge  in  the  State  of  Alabama." 

Mrs.  Yonge  claimed  said  slave,  as  a  part  of  her  separate 
estate,  under  a  deed  dated  March  15,  1847,  by  which  her 
husband  conveyed  said  slave,  with  other  propert}',  to 
Wells  Godwin,  as  trustee,  for  her  benefit;  which  deed, 
the  bill  of  exceptions  says,  "was  fair  and  lawful,  but  vol- 
untary." At  the  time  of  the  execution  of  this  deed,  said 
W.  P.  C.  Yonge  and  Wells  Godwin  were  partners  in 
trade,  under  the  firm  name  of , Yonge  &  Godwin;  and 
there  were  several  outstanding  debts  against  them,  one  in 
favor  of  L.  M.  Wiley  &  Co.,  and  another  in  favor  of 
Parmelee,  Rodgers  &  Co.  Wiley  &  Co.  having  reduced 
their  debt  to  judgment,  an  execution  issued  thereon  was 
levied  on  the  slave  in  controversy,  as  the  property  of  said 


JANUARY  TERM,  1857. S57 

Spencer  v.  Godwin. 

"W.  P.  C.  Yonge ;  whereupon  Mrs.  Yonge  interposed  a 
claim,  by  her  next  fiiend,  and  obtained  the  possession  of 
the  slave  on  executing  the  statutory  bond.  The  slave  re- 
mained in  the  possession  of  Mrs.  Yonge,  under  this  claim 
bond,  until  the  sale  to  plaintiff  above  mentioned,  the 
claim  suit  being  then  undisposed  of. 

On  the  12th  January,  1850,  the  slave  was  levied  on  by 
the  sheriff  of  Russell  county  in  this  State,  by  the  direction 
of  said  Wells  Godwin,  under  an  execution  against  said 
Yonge  &  Godwin,  in  favor  of  Parmelee,  Rodgers  &  Co.  ; 
and  was  delivered  by  the  sheriff  to  said  "Wells  Godwin, 
for  safe-keeping.  This  execution  was  received  in  office 
on  the  8th  ISrovember,  1849,  and  was  issued  on  a  judg- 
ment which  w^as  founded  on  a  debt  older  than  the  deed 
from  Yonge  in  trust  for  his  wife.  At  the  time  of  its  levy, 
the  trial  of  the  right  of  propert}^  between  Mrs.  Yonge  and 
Wiley  &  Co.  was  still  pending. 

These  are  all  the  facts,  as  set  out  in  the  bill  of  excep- 
tions, which  relate  to  the  respective  titles  of  the  parties. 

The  plaintiff  offered  in  evidence  the  record  of  a  chan- 
cery suit,  instituted  by  Mrs.  Yonge,  suing  by  her  next 
friend,  on  the  25th  September,  1849,  against  her  husband, 
Wells  Godwin,  and  certain  execution  creditors  of  her 
husband  who  had  levied  on  the  slave  Job ;  seeking  to  re- 
form, if  necessary,  the  deed  under  which  she  claimed  said 
slave,  to  remove  Wells  Godwin  from  the  trusteeship  of 
her  separate  estate,  and  to  enjoin  the  execution  creditors 
of  her  husband  trom  further  proceedings  to  subject  said 
slave  to  the  satisfaction  of  their  debts ;  also,  the  record 
of  another  similar  chancery  suit,  instituted  by  Mrs.  Yonge, 
against  Parmelee,  Rodgers  &  Co.,  on  the  Ist  April,  1851 ; 
both  of  w^hich  suits  were  still  pending  and  undisposed  of. 
The  court  ruled  that  these  records  w^ere  not  admissible 
evidence,  and  the  plaintiff  excepted  to  its  decision. 

"The  plaintiff  offered  to  prove,  that  the  defendant  Reed, 
immediately  after  the  commencement  of  this  action,  re- 
ceived the  possession  of  said  slave  through  the  sheriff,  anc} 
claimed  his  custody  as  being  the  assignee  of  the  execution 
in  favor  of  Parmelee,  Rodgers  &  Co.,  and  having  the  con- 
trol thereof.     The  court  excluded  this  evidence,  on  the 
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defendant's  objection,  and  the  plaintiif  excepted.  It  was 
offered  in  proof,  that  the  sherifi  of  Russell  county,  during 
the  fall  term  of  said  circuit  court,  had  given  plaintiff  an 
order,  or  permisson,  to  take  said  slave  home  with  him, 
but  plaintiff  was  prevented  from  doing  so  at  that  time  ; 
and  that  plaintiff  and  said  Reed  had  a  conversation,  dur- 
ing that  court,  in  which  Reed  said  to  plaintiff,  'The 
conversion  of  Job  is  now  complete,  if  it  was  not  before.' 
The  court  excluded  this  evidence,  also,  as  being  illegal, 
irrelevant,  and  occurring  after  the  commencement  of  this 
action  ;  and  the  plaintiff*  excepted. 

"This  was  all  the  evidence  ;  and  thereupon  the  court 
charged  the  juiy,  that  if  they  believed  all  the  evidence 
above  set  forth,  the  plaintiff  had  no  right  to  recover  in 
this  action  ;  to  which  charge  the  plaintiff  excepted." 

The  charge  of  the  court,  and  its  rulings  on  the  evidence, 
are  now  assigned  as  error. 

Geo.  D.  Hooper,  for  the  appellant. 
James  E.  Belser,  contra. 

WALKER,  J. — The  convej-ance  of  AVm.  C.  Yonge,  in 
trust  for  his  wife,  vested  the  title  to  the  slave  in  contro- 
versy in  the  trustee,  for  the  separate  use  of  Mrs.  Yonge, 
upon  the  principle  laid  down  in  the  cases  of  Andrews  v. 
Andrews,  28  Ala.  438 ;  McWilliams  v.  Ramsey,  23  Ala. 
816;  and  Williams  v.  Maull,  20  Ala.  730.  This  convey- 
ance was  voluntary,  and,  therefore,  void  as  against 
existing  creditors.  The  conveyance  by  Yonge  and  wife 
to  the  plaintiff",  made  under  the  circumstances  stated  in 
the  bill  of  exceptions,  was  voluntary  as  to  Yonge,  and, 
therefore,  void  as  to  his  existing  creditors.  The  debt  on 
which  the  judgment  of  Parmelee,  Rodgers  &  Co.  was 
founded,  was  older  than  either  of  these  conveyances;  and 
neither  the  one  nor  the  other,  nor  both  of  them  together, 
can  make  a  title  maintainable  against  an  execution  issued 
on  that  judgment,  in  favor  of  a  purchaser  with  notice. 

If  the  execution  of  Parmelee,  Rodgers  &  Co.  could 
have  been  legally  levied  on  the  slave  in  controversy,  the 
sheriff  might   have   constituted  the   defendant,  Godwin, 
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his  bailee ;  and  the  latter  could,  on  the  authority  of  the 
right  derived  from  the  hailnient  of  the  slierift",  have  suc- 
cessfully resisted  an  action  of  trover  brought  by  one  who 
held  under  a  voluntary  conveyance  from  the  defendant  in 
execution,  subsequent  in  date  to  the  debt  on  which  the 
judgment  was  founded. 

The  only  objection  to  the  levy  of  the  execution  is,  that 
a  senior  execution  against  the  same  defendant  had,  before 
the  issue  of  the  execution  under  which  this  suit  is  de- 
feuded,  been  levied  on  the  same  property,  and,  a  claim 
having  been  interposed,  a  trial  of  the  right  of  property 
was  pending  at  the  time  of  the  levy  under  which  the  de- 
fendants claim.  But  we  do  not  think  that  the  pendency 
of  the  trial  of  the  right  of  property  can  render  void  the 
levy  of  a  junior  execution,  as  against  a  vendee  of  the 
claimant,  to  whom  the  property  is  conveyed  during  the 
proceeding  for  the  trial  of  the  right  of  property. — McLe- 
more  v.  Benbow,  19  Ala.  76 ;  Branch  Bank  at  Montgom- 
ery V.  Broughton,  15  Ala.  127;  Babcockv.  Griffin  &  AYil- 
liams,  9  Ala.  150  ;  Atwood  v.  Pierson,  9  Ala.  658  ;  Kemp 
v.  Buckey,  7  Ala.  138 ;  Langdon  &  Co.  v.  Brumby, 
7  Ala.  53;  Rives  &  Owen  v.  Willborne,  6  Ala.  45. 

The  purchaser  from  the  claimant,  who  has  replevied 
the  property  levied  on,  cannot  take  by  the  purchase  pend- 
ing the  trial  of  the  right  of  property  the  right  which 
pertains  to  the  claimant,  as  the  law-appointed  custodian 
of  the  property.  He  can  only  take  by  his  purchase  such 
title  to  the  property  as  pertained  to  the  claimant  on  his 
title,  aside  from  the  pendency  of  the  claim  and  the  execu- 
tion of  the  claim  bond ;  and  consequently,  the  property 
is  liable,  as  to  such  purchaser,  to  the  junior  execution, 
when  the  title  of  the  claimant,  as  contra-distinguished 
from  his  mere  right  to  the  custody  under  the  claim  bond, 
is  subordinate  to  the  right  of  the  plaintift'in  execution. 

It  must  be  obsei-ved,  that  the  terms  of  the  plaintiff's 
bill  of  sale  are  such  that  he  must  be  regarded  as  a  pur- 
chaser with  notice  of  the  liability  of  the  property  to  the 
execution  levied  on  it ;  and  it  is  upon  that  idea  our  opin 
ion  is  based.  Having  purchased  with  notice,  the  plaintiff 
has  no  better  title  than  his  vendor  had. 
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The  levy  of  the  execution  not  bemg  void,  the  sheriff 
might  himself  defend  upon  it,  and  so  may  his  bailee. 
There  being  no  other  objection  to  the  levy,  it  follows 
from  what  we  have  said,  that  the  court  did  not  err  in  the 
charge  given  to  the  jury. 

The  records  offered  in  evidence  could  have  had  no 
effect  on  the  rights  of  the  parties.  Aside  from  the  objec- 
tion that  they  were  the  records  of  suits  commenced  after 
the  institution  of  this  action,  they  could  have  no  other 
effect  than  to  reform  the  deed  of  trust,  so  as  to  make  its 
express  words  create  a  separate  estate  ;  while  the  law 
already  conceded  to  it  that  effect.  •  The  deed,  being  vol- 
untary, was  void  as  to  existing  creditors  ;  and  it  was 
altogether  immaterial,  so  far  as  concerns  the  question  of 
the  liability  of  the  property  to  the  existing  debts  of  the 
grantor,  whether  it  created  a  separate  estate  or  not.  If 
the  property  was  liable  to  be  levied  on  at  the  commence- 
ment of  the  suit,  that  levy  could  not  be  converted  into  a 
wrongful  conversion  of  the  property  by  the  subsequent 
proceedings  in  chancery. 

The  declarations  of  one  of  the  defendants,  offered  in 
evidence  by  the  plaintiff",  could  not,  if  admitted,  have 
affected  the  result  of  the  case.  If  they  had  been  in  evi- 
dence, the  court  would  still  have  been  bound  to  charge 
the  jury  as  it  did.  Indeed,  they  contribute  to  sustain 
the  defense  of  the  holding  under  the  levy  of  the  execution ; 
except  some  declarations  which  conduce  to  show  a  con- 
version after  the  commencement  of  the  suit,  and  which 
would  be  inadmissible.  There  was  no  error,  prejudicial 
to  the  appellant,  in  the  rejection  of  those  declarations  as 
evidence.  It  does  not  appear  that  the  sheriff"  was  a  party 
to  this  suit ;  and  his  declarations,  after  the  commence- 
ment of  the  suit,  were  not  admissible  evidence  against 
the  defendants. 

The  judgment  of  the  circuit  court  is  affirmed. 


Rice,  C.  J.,  not  sitting. 


JANUARY  TERM,  1857. 361 

Kennington  v.  Williams. 


KEKNTS-GTON  vs.  WILLIAMS. 

[TKOVER  for  CONVI5B8ION  OP  SLAYKS.] 

1.  Proof  of  possession  and  ownership). — The  mere  fact  that  plaintiff's  donor, 
about  thirty  years  ago,  executed  to  him  a  deed  of  gift  of  the  slaves  in  con- 
troversy in  another  State,  with  the  additional  fact  that  the  slaves  were  then 
and  there  known  to  the  subscribing  witness  of  the  deed,  is  not  sufficient  to 
authorize  a  recovery  in  trover  against  one  who  has  had  possession,  under 
claim  of  title,  for  twenty-five  years. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  E.  W.  Pettus. 

This  action  was  brought  by  James  H.  Kennington 
against  Judge  S.  "Williams,  to  recover  damages  for  the 
conversion  of  two  slaves,  which  the  plaintiff  claimed  under 
a  deed  of  gift  from  Laomi  Brown,  who  was  his  maternal 
grandfather  ;  which  deed  was  executed  in  South  Carolina, 
on  the  24th  March,  1824.  All  the  evidence  is  set  out  in 
the  bill  of  exceptions,  and  may  be  thus  stated.  The 
plaintiff  proved,  by  the  deposition  of  his  father,  who  was 
one  of  the  subscribing  witnesses  to  the  deed,  that  the 
deed  was  executed  at  the  time  and  place  above  mentioned  ; 
that  witness  then  and  there  knew  the  slaves  ;  that  at  the 
commencement  of  the  suit,  and  from  the  year  1830  or 
1831,  said  slaves  were  and  had  been  in  the  defendant's 
possession ;  also,  the  various  births,  deaths  and  marriages 
in  his  family,  which  were  material  to  the  plaintiff's  title 
under  the  deed.  He  then  proved  by  two  other  witnesses, 
that  defendant  had  had  possession  of  the  slaves,  under 
claim  of  ownership,  for  about  twenty-five  years,  and  had 
acquired  the  possession  by  purchase  from  his  brother. 
This  was  all  the  evidence  adduced  by  plaintiff*,  except  the 
proof  of  value  ;  and  defendant  introduced  no  evidence  at 
all.  The  court  thereupon  charged  the  jury,  "that  if  they 
believed  the  evidence,  they  must  find  a  verdict  for  the 
defendant;"  to  which  charge  the  plaintiff  excepted,  and 
which  he  now  assigns  as  error. 
24 
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L.  L.  Cato,  for  the  appellant. 
James  L.  Pugh,  contra. 

STONE,  J. — A  plaintiff  must  recover  on  tlie  strength 
of  his  own  title,  and  not  on  the  weakness  of  the  defend- 
ant's.— 1.  Greenl.  Ev.,  §  74.  If  he  show  no  title  himself, 
the  defendant  may  rest  his  defense  on  a  naked  possession. 
When  a  party  is  found  in  possession  of  personal  property, 
the  law  presumes  the  title  to  he  in  him,  until  it  be  shown 
that  another  has  a  better  title.  This  better  title  may  be 
established  by  proving  a  prior  possession,  which  is  not 
barred  by  adverse  holding  ;  or  the  claimant  may  trace  his 
right  to  one  who  had  such  prior  possession  ;  or,  he  may, 
in  some  other  way,  prove  a  paramount  title  in  himself. 
The  onus,  however,  is  on  him ;  and  in  the  absence  of  all 
opposing  proof,  the  right  is  presumed  to  be  with  the 
oldest  possession,  until  by  adverse  holding  for  the  period 
prescribed  by  statute,  both  the  right  and  the  remedy  are 
barred. — See  the  authorities  in  Cow.  &  Hill's  notes  to 
Phil.  Ev.  (3d  ed.)  part  1,  pp.  457-8,  484-5 ;  1  Greenl.  Ev. 
§  34 ;  Doe,  ex  dem.  Ileydenfeldt  v.  Mitchell,  6  Ala.  70 ; 
Jones  V.  Jones,  18  Ala.  248. 

In  this  record,  there  is  no  proof  of  any  possession  of  the 
property  in  controversy,  except  that  the  defendant  lias 
had  the  possession  for  about  twenty-five  years,  and  that 
he  obtained  that  possession  from  his  brother  by  purchas- 
ing the  property.  It  is  argued  for  the  appellant,  that  the 
weight  and  effect  of  the  evidence  should  have  been  left  to 
the  jury.  The  only  circumstances  in  evidence,  on  which 
any  reliance  can  be  placed  as  tending  to  show  title  or  pos- 
session in  plaintiff's  donor,  are,  first,  that  witness  knew  the 
mother  of  the  slaves,  as  far  back  as  1821.  This  was  before 
defendant's  possession  commenced.  Knowledge  of  the 
slaves  certainly  cannot  tend  to  prove  title  in  any  particu- 
lar person.  Second,  the  fact  that  Laomi  Brown  actually 
conveyed  these  identical  slaves  by  deed,  in  1824.  Acts 
and  assertions  of  ownership,  by  a  party  in  possession  of 
property,  can  certainly  be  given  in  evidence  as  explana- 
tory of  the  possession. — McBride  v.  Thompson,  8  Ala. 
650 ;  Gary  v.  Terrill,  9  Ala.  206 ;  Raiford  v.  Upson,  29  Ala. ; 
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Head  v.  Shaver,  9  Ala.  797  ;  Abney  v.  Kingsland, 
10  Ala.  355.  We  have  yet  to  learn,  however,  that  a  party 
can  prove  possession  in  himself,  by  simjDly  asserting  the 
right  to  convey.  Such  doctrine,  we  think,  would  lead  to 
most  mischievous  results.  The  bill  of  exceptions  informs 
us,  that  it  contains  all  the  evidence.  The  plaintiff  claims 
alone  under  the  deed  of  Brown,  and  he  offered  no  proof 
that  Brown  ever  had  either  the  right  or  the  possession  of 
the  property.  There  was,  then,  no  evidence  on  this  point 
for  the  jury  to  pass  on. 

The  judgment  of  the  circuit  court  is  affirmed. 

Rice,  C.  J.,  not  sitting. 


STEIN"  vs.  ASHBY. 

[case  foe  divkksion  op  water  from  mill.] 

1.  Conclusiveness  of  judicial  dedsiom. — An  opinion  of  the  supreme  court  is  the 
law  of  the  case  in  which  it  is  pronounced,  when  brought  up  on  a  second 
appeal. 

2.  Survey  and  boundaries  of  public  lands. — The  case  of  Stein  v.  Ashby,  24  Ala. 
521,  re-aflBrmed  as  to  the  priaciples  stated  in  the  seventh  and  eighth  head- 
notes,  respecting  the  subdivision  of  a  fractional  section,  and  the  contents 
of  a  patent  for  such  subdivision. 

3.  Specific  objection  to  charge. — When  a  party  excepts  to  a  charge  on  a  single 
specifled  ground,  the  appellate  court  will  confine  him  to  the  objection 
specifically  stated. 

4.  When  abstract  charge  will  not  reverse. — A  charge  which  is  abstract,  but  unob- 
jectionable in  other  respects,  is  no  ground  for  a  reversal  of  the  judgment, 
when  the  record  clearly  shows  that  it  could  not  have  injured  the  appellant. 

J5.  Whai  defense  mag  be  set  up  under  general  issue. — Under  fhe  plea  of  not  guilty, 
to  an  action  on  the  case  for  diverting  water  from  a  mill,  the  defense  cannot 
be  set  up,  that  plaintiff  has  no  right  to  mill  privileges,  because  he  owned 
the  lands  on  but  one  side  of  the  stream,  and  failed  to  institute  proceedings 
for  a  condemnation  of  the  land  on  the  opposite  side. 

G.  Flea  must  go  as  far  as  it  professes. — A  plea  puis  darrein  continuance,  professing 
to  be  "in  bar  of  the  action,"  but  answering  only  a  part  of  the  declaration, 
is  demurrable. 
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Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

This  action  was  brought  by  George  W.  Ashby  against 
Albert  Stein,  to  recover  damages  for  the  defendant's 
diversion  of  the  water  of  Bayou  Chataque,  or  Three-mile 
creek,  to  the  injury  of  plaintiif's  mill  privileges.  The 
case  was  before  this  court,  on  writ  of  error,  at  its  January 
term,  1854,  and  the  report  of  it  may  be  found  in  24  Ala.  521. 
The  material  facts,  as  now  presented,  will  be  readily 
understood  from  the  opinion  of  the  court,  in  connection 
with  the  former  report. 

E-.  H.  Smith,  and  F.  S.  Blount,  for  appellant. 
H.  F.  Drummond,  contra. 

RICE,  C.  J. — The  law  as  declared  in  this  case  when  it 
was  formerly  here,  is  the  law  of  it  now. — Stein  v.  Ashby, 
24  Ala.  521  ;  Kimball,  adm'r  of  Jones,  v.  Miller,  29  Ala. 
174. 

The  plaintiiF  then  claimed,  as  he  now  claims,  under  a 
patent  dated  1st  March,  1850,  for  subdivision  north  of 
Chataque,  (or  Three-mile  creek,)  of  the  south-east  quarter 
of  section  twelve,  township  four,  south,  in  range  tAVO, 
west.  The  defendant  insisted  then,  as  he  does  now,  that 
the  title  to  the  land  bordering  on  the  north  side  of  the 
creek  was  in  the  city  of  Mobile ;  and  to  support  that 
position  he  then  relied,  as  he  now  does,  on  a  patent  from 
the  United  States  to  the  city,  dated  20th  Alarch,  1834, 
for  the  south-east  subdivision  B  of  fractional  section 
twelve,  in  township  four,  south,  range  two,  west.  This 
court  then  decided,  that  "the  plaintifi'  was  entitled  to  all 
the  land  in  the  quarter-section  north  of  the  creek." 

It  is  again  insisted  by  the  plaintiff  in  error,  as  was  done 
when  the  case  was  here  at  the  former  term,  that  the 
division  of  the  quarter-section,  as  made  by  the  surveyor- 
general,  is  void,  as  being  in  contravention  of  the  acts  of 
congress  in  relation  to  the  survey  of  the  public  lands ; 
and  that  the  patent,  calling  for  a  subdivision  thus  made, 
is   illegal  and  void.     We   are   constrained,   however,   to 
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hold  the  law  laid  down  in  the  former  opinion  of  this 
court  as  decisive  of  this  question,  and  not  now  open  for 
revision. 

It  being  thus  settled  that  the  title  to  the  land  in  dispute 
is  in  the  plaintiff;  and  the  bill  of  exceptions  expressly 
stating,  that  "the  proof  tended  to  show  a  diversion  of 
water  by  Stein,  to  the  injury  of  the  mill  privileges  of  the 
plaintiif,  provided  plaintiff's  lamfoY  possession  extended 
to  the  creek  as  it  actually  runs,  or,  if  it  run  down  into 
section  13  as  shown  in  diagram  D,  provided  his  title  or 
possession  extended  to  the  creek  where  it  actually  runa 
80  far  as  its  bed  lies  in  section  12 ;"  it  is  clear  that  the 
first  and  third  charges  were  fully  as  favorable  to  the 
defendant  as  they  should  have  .been,  and  that  he  could 
not  have  been  injured  by  them. 

He  excepted  to  the  second  charge,  "on  the  ground  that 
it  was  abstract ;  insisting  that  there  was  no  evidence  tend- 
ing to  show  the  actual  possession  by  plaintiff  of  the  land 
on  or  7?mr  the  creek  within  the  disputed  territory."  He 
was  not  under  any  obligation  to  confine  his  exception  to 
that  charge  to  the  single  ground  specified  by  him  ;  but,  as 
he  elected  to  do  so,  the  court  will  confine  him  to  that 
ground,  and  hold  that  he  has  waived  all  other  gronnds. 
Creagli  v.  Savage,  9  Ala.  959 ;  Morrison  v.  Wright,  7  Por- 
ter, 67.  Conceding  the  charge  to  be  abstract,  but 
unobjectionable  in  all  other  respects,  the  defendant  is  not 
entitled  to  a  reversal,  because,  under  the  former  decision 
of  this  court  in  this  case,  and  the  evidence  in  the  present 
record,  it  is  plain  that  no  injury  to  him  could  have  result- 
ed from  the  fact  that  the  charge  was  abstract.  It  is 
settled,  that  an  abstract  charge,  from  which  it  is  clear  no 
injury  results  to  the  party  excepting  to  it,  furnishes  no 
ground  for  reversal  of  the  judgment. — The  State  v.  Shuess- 
ler,  3  Ala.  419 ;  Partridge  v.  Forsyth,  29  Ala.  200. 

Although  such  is  the  law,  as  to  an  abstract  charge 
actually  given ;  yet  it  is  settled,  that  the  court  is  never 
bound  to  give  an  abstract  charge.  The  refusal  to  give 
such  charge  is  not  erroneous.  The  only  issue  to  be  tried 
by  the  jury  in  this  case,  was  the  one  joined  upon  the  plea 
of  not  guilty.     Under  that  issue,   and  the   evidence  set 
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fortli  ill  tliis  record,  it  was  wholly  immaterial  for  the  jury- 
to  consider,  whether  the  plaintiff,  owning  land  on  only 
one  side  of  the  stream,  had  sued  out  a  writ  of  ad  quod 
dammmi,  and  condemned  any  land  on  the  opposite  side 
of  the  creek,  or  not.  The  defendant  does  not  appear  to 
be  entitled  to  have  that  question  tried  in  this  case,  and 
there  was  no  error  in  refusing  the  charge  asked  by  him. 
Hendrick  V.  Johnson,  5*Porter,  208. 

The  plea^m's  darrein  continuance  professes  to  be  "m  bar 
of  this  action;"  but  it  certainly  is  not  a  bar  as  to  the  dama- 
ges sustained  by  the  plaintiff  from  the  wrongful  diversion 
of  the  water  from  the  creek,  prior  to  the  commencement  of 
this  suit,  and  prior  to  the  issue  of  the  writ  of  ad  quod  dam- 
num mentioned  in  the  plea.  There  was  no  error  in 
sustaining  the  demurrer  to  that  plea,  for  it  professes  to 
answer  the  whole  declaration ;  and  if  it  be  good  at  all,  it 
is  only  an  answer  as  to  jjart  of  the  declaration. — Deshler 
V.  Hodges,  3  Ala.  509 ;  Bryan  v.  Wilson,  27  Ala.  208. 

We  do  not  notice  the  other  pleas,  to  which  it  is  said 
a  demurrer  was  sustained,  further  than  to  say,  that  if  a 
demurrer  was  sustained  to  them,  the  former  decision  in 
this  case  was,  that  there  was  no  error  in  that  respect. 

We  find  nothing  which  entitles  the  defendant  to  a 
reversal;  and  the  judgment  of  the  court  below  is  affirmed. 


CHAMBLISS  vs.  SMITH. 

[bill  in  equity  by  judgment  creditou,  to  subject  land  held  on  secret 

TRUST   FOR   debtor.] 

1.  Admissibility  of  answer  as  evidence  against  co-defendant. — The  general  rule  is, 
that  the  answer  of  one  defendant  is  not  admissible  as  evidence  agaiust  a 
co-defendant. 

2.  Parol  contract  for  sale  of  lands  within  statute  of  frauds. — Where  a  person  gives 
his  note  for  the  purchase-money  for  a  tract  of  land  which  another  desires  to 
buy,  and  agrees  by  parol  with  the  latter  that  he  may  have  the  land  it  be 
can  and  will  pay  for  it, — such  parol  contract  is  within  the  statute  of  frauds. 
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3.  Specific  execution  of  parol  contract  on  ground  of  partial  performance. — A  possession 
which  has  been  abandoned,  under  a  parol  contract  for  the  purchase  of  land, 
is  not  such  a  partial  performance  as  will  authorize  a  specific  execution  of 
the  rescinded  contract. 

4,  Mutuality  neceJimrij  to  valid  contract.—  An  agreement  between  the  purchaser 
of  a  tract  of  land  and  another  person,  who  was  prevented  by  want  of  means 
from  making  the  purchase,  to  the  effect  that  the  latter  may  have  the  land 
if  he  can  and  will  pay  for  it,  imposes  no  obligation  on  the  latter  to  take  the 
laud,  and,  consequently,  does  not  amount  to  a  contract  for  want  of  the 
requisite  mutuality. 

Appeal  from  tlie  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  "Wade  Keyes. 


This  bill  was  filed  by  John  N.  Smith,  who  was  a  judg- 
ment creditor  of  James  A.  Branch,  against  said  Branch 
and  wife,  William  H.  Chambliss,  Josiah  Blackman,  and 
others;  seeking  to  subject  to  the  satisfaction  of  complain- 
ant's judgment  a  tract  of  land,  alleged  to  be  held  by 
Blackman,  under  a  contract  of  purchase  from  Chambliss, 
on  secret  trust  for  Branch  or  his  wife.  The  opinion  of 
the  court  states  all  the  material  facts  of  the  case.  On 
final  hearing,  the  chancellor  rendered  a  decree  for  the 
complainant,  which  is  now  assigned  as  error. 

T.  "Williams,  for  the  appellant. 
Watts,  Judge  &  Jackson,  contra. 

WALKER,  J. — The  central  and  cardinal  point  in  this 
case  is,  the  alleged  purchase  of  a  tract  of  land  under  a 
secret  trust  for  the  complainant's  execution  debtor,  or  his 
wife.  There  is  no  proof  taken  in  reference  to  the  exist- 
ence of  such  a  trust.  If  such  a  trust  be  established  at  all, 
it  must,  therefore,  be  by  the  admissions  of  the  answers, 
either  express  or  implied,  according  to  the  rules  of  chan- 
cery pleading  and  evidence. 

The  answer  of  Blackman,  upon  whom  it  is  attempted 
to  fix  the  trust,  denies,  in  plain  and  positive  terms,  that 
the  purchase  was  made  "under  secret  or  other  trust"  for 
Branch,  the  debtor.  This  flat  denial  by  a  material  de- 
fendant, directly  interested  in  the  question,  certainly 
throws  the  onus  of  proof  upon  the  complainant,  as  to  the 
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proposition  that  the  purchase  was  upon  trust  for  Branch, 
the  debtor;  and  even  the  concession  that  the  allegation 
is  admitted  in  the  answers  of  some  other  defendants, 
could  not  profit  the  complainant ;  because  it  is  a  general 
rule,  that  the  answer  of  one  defendant  is  not  evidence 
against  another,  and  there  is  nothing  in  the  attitude  of 
Blackman,  in  reference  to  the  other  defendants,  that 
could  make  any  exception  to  the  general  rule  applicable 
to  him  as  to  this  point  of  evidence. — Ilalstead  v.  Shepard, 
23  Ala.  558;  Julian  v.  Reynolds,  8  Ala.  684;  Taylor  v. 
Roberts,  3  Ala.  83 ;  Singleton  v.  Gayle,  8  Porter,  270  ; 
2  Dan.  Ch.  PL  &  Pr.  981 ;  1  Greenleaf  on  Ev.  §§  178,  180, 
182 ;  3  ib.  §  283 ;  Field  v.  Holland,  6  Cranch,  8. 

In  the  consideration  of  the  other  branch  of  the  propo- 
sition, that  the  purchase  was  made  in  trust  for  the  debtor's 
wife,  we  avoid  the  question,  whether  the  trust  was  such 
as  would  enure  to  the  husband,  and  could  therefore  be 
made  available  by  his  creditor,  because  its  determination 
is  not  necessary.  The  answer  of  Blackman  says,  that  he 
has  no  interest  in  the  suit,  except  in  relation  to  the  land ; 
and  adds  a  statement,  which,  it  says,  is  the  whole  truth 
in  relation  to  the  matter.  That  statement  contains  a  de- 
tail of  circumstances,  showing  that  the  condition  of 
Branch's  family  appealed  to  the  defendant's  charity.  It 
sets  forth  that  it  was  desired  to  procure  the  land  in  ques- 
tion, as  a  residence  for  Branch's  family;  that  Branch  lived 
in  Mobile,  deriving  an  income  inadequate  to  the  mainte- 
nance of  his  family,  from  a  clerkship,  while  the  family 
remained  in  Lowndes  county;  that  it  was  thought,  that 
if  Mrs.  Branch  could  get  the  place  to  live  on,  she  could 
pay  for  it  with  the  proceeds  of  her  industry  and  care ; 
that  Chambliss  would  not  let  her  have  the  land  ;  that  the 
defendant,  Blackman,  then  gave  his  note  for  the  land, 
and  told  Mrs.  Branch,  if  she  could  and  would  pay  for  the 
land,  she  might  have  it ;  that  there  was  no  writing,  either 
in  reference  to  the  purchase  of  the  land,  or  the  agreement 
with  Mrs.  Branch,  except  that  Blackman  gave  a  note  for 
the  purchase-money.  The  answer  proceeds  as  follows : 
"There  was  not  any  agreement  between  respondent  and 
Mrs.  Branch,  only  she  said  she  thought  she  could  pay  for 
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the  place,  and  respondent  said,  if  she  could  and  would, 
she  might  have  it."  *  *  *  *  "Respondent  says,  he 
never  made  any  agreement  with  Branch,  or  any  one  for 
him,  in  relation  to  said  lands."  The  answer  asserts  that 
all  the  agreements  in  reference  to  the  land  rest  in  parol, 
and  pleads  the  statute  of  frauds. 

]N"ow,  if  it  be  conceded  that  the  agreement,  by  the 
answer  admitted  to  have  been  made  between  Mrs.  Branch 
and  Blackman,  amounts  to  a  contract  that  the  latter  would 
hold  the  land  in  trust  for  the  former ;  or,  if  it  be  conceded 
that  the  omission  of  the  answer  to  deny  that  an  agree- 
ment was  made  with  some  other  person  than  Mrs.  Branch 
or  her  husband  that  she  should  have  the  land,  authorizes 
the  implication  that  there  was  such  an  agreement ;  yet  it 
is  certain,  that  the  contract,  upon  either  alternative,  rested 
in  parol.  The  bill,  and  responsive  allegations  of  the 
answer,  show  such  to  be  the  case.  The  statute  of  frauds 
has  "no  application  to  a  trust  arising  by  operation  of  law 
alone"  ;  (Caple  v.  McCollum,  27  Ala.  461 ;)  but,  if  there 
be  any  trust  in  this  case,  it  arises  from  a  pure,  simple, 
parol  agreement,  and  comes  clearly  within  the  statute  of 
frauds. — Agee  v.  Steel,  8  Ala.  948.  There  has  been  no 
part  performance  of  the  parol  agreement,  on  the  part  of 
Mrs.  Branch,  or  any  one  for  her.  She  has  paid  nothing 
for  the  land.  The  payment,  which  has  been  made,  and 
the  improvements  done  upon  the  land,  were  under  a  con- 
tract of  sale,  which  the  answer  states,  in  response  to  the 
bill,  was  made  by  Blackman  to  one  Turner.  These  acts 
are,  therefore,  in  part  performance  of  a  difterent  contract, 
and  can  have  no  effect  in  taking  tliis  one  out  of  the  stat- 
ute of  frauds.  Admitting,  then,  that  there  was  a  parol 
agreement  to  hold  the  land  in  trust  for  Mrs.  Branch,  it  is 
an  agreement  which  could  not  be  enforced  in  favor  of 
Mrs.  Branch,  or  her  husband,  or  her  husband's  creditor, 
in  the  absence  of  fraud,  of  which  there  is  no  evidence  in 
this  case. 

If  it  be  conceded  that  what  the  answer  of  Blackman 
admits  was  said  between  Mrs.  Branch  and  Blackman 
amounted  to  a  contract,  which  would  be  specifically  per- 
formed ;  and  that  Mrs.  Branch  went  into  and  held  posses- 
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sion  under  that  contract ;  and  that  possession  is  sufficient 
part  performance  to  take  a  parol  contract  out  of  the  statute 
of  frauds,  it  would  not  avail  the  complainant,  because  the 
bill  does  not  aver  any  possession  under  the  contract,  and 
the  answer  explicitly  states,  in  response  to  the  bill,  that 
the  possession  of  Mrs.  Branch  had  been  abandoned,  and 
that  she  had  abandoned  all  hope  of  obtaining  the  land, 
and  ceased  to  claim  it,  either  by  the  contract  or  charity 
of  Blackman.  Even  if  there  was  a  contract,  and  a  pos- 
session under  it,  it  cannot  be  that  an  abandoned  possession 
would  authorize  the  specific  performance  of  a  rescinded 
contract. 

We  do  not  wish  to  be  understood  as  admitting,  by 
what  vv^e  have  said,  that  what  is  stated  in  the  answer  of 
Blackman  amounts  to  a  contract,  such  as  could  be  specific- 
ally performed.  On  the  contrary,  we  understand  it  to  be 
totally  wanting  in  mutuality  of  obligation.  It  w^as  not 
binding  upon  Mrs.  Branch,  and  could  not  be  upon  Black- 
man.  It  was  a  mere  gratuitous  promise,  on  the  part  of 
Blackman,  that  Mrs.  Branch  might  have  the  land,  if  she 
could  and  would  pay  for  it. 

It  results  from  what  Ave  have  said,  that  the  chancellor 
erred  in  rendering  a  decree  for  the  complainant.  The 
decree  of  the  court  below  is,  therefore,  reversed;  and  this 
court,  proceeding  to  render  the  decree  which  the  chancel- 
lor should  have  done,  doth  order,  adjudge,  and  decree, 
that  complainant's  bill  be  here  dismissed,  and  that  the 
complainant  pay  the  costs  in  this  court  and  the  court 
below. 


Stone,  J.,  not  sitting. 
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YOIJNG  vs.  LEAIRD. 

[BILL  IN   EQUITY   TO   SET   ASIDE   OR  SPECIFICALLY  EXECrTE   AWARD."] 

1.  Equitable  relief  against  award  on  ground  of  mistake. — Equity  will  not  sft  asido 
an  award,  on  account  of  a  simple  error  of  judgment,  on  the  part  of  the 
arbitrators,  in  the  decision  of  a  legal  question. 

2.  Breach  and  performance  of  award. — Under  an  award  directing  one  of  the  par- 
ties, who  held  an  absolute  bill  of  sale  for  a  slave,  on  which  was  engrafted  a 
parol  trust  for  the  other,  to  give  the  latter  "the  benefit  of  his  bill  of  sale,  to 
the  extent  of  his  demand,  by  assignment,  power  of  attorney,  or  otherwise, 
as  the  parties  may  think  proper,"  the  former  may  refuse  to  execute,  when 
tendered  to  him,  a  conveyance  containing  au  additional  stipulation  that  he 
had  "made  no  conveyance  of  said  slave." 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Lewis  J.  Leaird  against  Edward 
B.  Young,  alleging  that,  in  1846,  Clealand  &  Danforth 
obtained  a  judgment  against  one  John  M.  Moore,  which 
Moore  enjoined  by  bill  in  equity ;  that  complainant  became 
surety  for  said  Moore  on  the  injunction  bond  in  said  suit ; 
that  Moore,  being  about  to  remove  from  the  country  in 
1848,  placed  a  slave  in  the  hands  of  Young,  "for  the  pur- 
pose of  holding  complainant  harmless  in  the  premises," 
and  Young  promised  and  agreed  to  hold  the  slave  for  that 
purpose  ;  that  in  1850,  Moore  having  in  the  meantime 
died  insolvent,  and  judgment  having  been  rendered 
against  complainant  on  said  injunction  bond.  Young  re- 
fused to  carry  out  the  trust  for  his  benefit,  or  to  indemnify 
him  in  any  manner;  that  the  matters  in  controversy 
between  complainant  and  1'  oung,  growing  out  of  these 
transactions,  were  submitted  to  arbitration,  and  the  arbi- 
trators made  an  award  in  the  premises ;  that  this  award 
is  not  binding  on  complainant,  "because  it  was  decided 
against  the  law,  in  requiring  him  to  prove  that  Young 
had  possession  of  said  negro  when  the  bill  was  dismissed, 
or  could  have  had  the  possession  of  him  by  the  use  of  due 
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diligence"  ;  that  Young,  "without  regard  to  his  duty  as 
trustee,  and  for  the  purpose  of  defrauding  comphdnant. 
has  permitted  said  negro  to  pass  out  of  his  possession 
since  the  arbitrament";  that  Young  "fraudulently  con- 
cealed from  complainant  the  fact  that  he  had  permitted 
said  negro  to  pass  out  of  his  possession,  and  this  fact  did 
not  come  to  complainant's  knowledge  until  after  the  ar- 
bitrament"; and  that  complainant  tendered  to  Young, 
for  his  signature,  a  conveyance  such  as  the  award  required 
him  to  execute,  but  Young  refused  to  sign  it.  The  prayer 
of  the  bill  is,  "that  said  award  be  annulled,  or,  in  default 
thereof,  that  said  Young  be  compelled  to  a  specific  per- 
formance of  the  same." 

The  award,  which  is  made  an  exhibit  to  the  bill,  is  as 
follows : 

"In  the  matter  submitted  to  the  undersigned,  as  arbi- 
trators, between  Lewis  J.  Leaird  and  Edward  B.  Young, 
they  find  the  following  to  be  the  facts  :  That  Clealand  & 
Danforth  recovered  a  judgment  against  John  M.  Moore, 
which  Moore  enjoined  by  bill  in  equity,  with  Leaird  as  his 
surety  on  the  injunction  bond;  that  Moore,  while  this 
suit  in  equity  was  pending,  made  an  absolute  bill  of  sale 
for  a  negro  boy  to  Young,  the  intent  and  meaning  of 
which  was,  that  the  negro  was  to  be  sold  by  Young,  in 
case  it  should  become  necessary  to  pay  Young  a  debt  due 
to  him  by  Moore  for  about  ^80,  and  the  balance  be  applied 
to  the  Clealand  &  Danforth  judgment,  should  the  same 
be  recoverable  out  of  Moore  by  a  dismissal  of  his  bill ; 
and  that  the  negro  has  been  run  off  to  parts  unknown  to 
Young,  without  his  knowledge  or  permission,  and  is  not 
within  his  reach.  Upon  these  facts  we  decide,  that  Young 
did  not  have  the  right  of  possession  and  sale  of  the  negro, 
until  the  bill  in  equity  was  dismissed ;  and  that  the 
question  is,  whether  Young,  after  the  dismissal  of  the 
bill,  could  have  obtained  possession  of  the  negro  by  the 
exercise  of  due  diligence.  There  is  no  evidence  upon  this 
point ;  and  it  being  Mr.  Leaird's  duty  to  establish  this 
point,  and  thereby  show  a  breach  of  duty  by  Young  as 
trustee,  the  arbitrators  decide,  that  Mr.  Young  is  not 
liable,  upon  the  evidence,  to  pay  Mr.   Leaird  the  amount 
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advanced  by  him  on  the  Clealand  &  Danforth  judgment. 
But,  if  within  the  scope  of  our  power,  w^e  direct  Mr. 
Young  to  give  Mr.  Leaird  the  benefit  of  his  bill  of  sale, 
to  the  extent  of  his  demand,  by  assignment,  power  of 
attorney,  or  otherwise,  as  the  parties  may  think  proper ; 
Young  not  to  be  held  responsible  for  good  title  to  the  negro, 
if  it  should  be  found  that  Moore's  title  to  him  was  not 
good  at  the  time  the  bill  of  sale  was  made  to  Young. 
Witness  our  hands  and  seals,"  &c. 

The  instrument  tendered  by  Leaird  for  Young's  signa- 
ture, which  is  also  made  an  exhibit  to  the  bill,  is  as  follows : 

"In  accordance  with  the  direction  of  the  arbitrators  in 
the  case  submitted  by  Lewis  J.  Leaird  and  myself  on  the 
2d  inst.,  I  hereby  assign,  relinquish,  and  set  over  to  said 
Lewis  J.  Leaird,  all  of  my  right,  title,  and  interest,  of,  in, 
and  to  a  certain  slave,  named  Moses,  conveyed  to  me,  by 
absolute  bill  of  sale,  by  John  M.  Moore  in  his  life,  for  the 
purpose  of  securing  a  debt  to  me  of  about  ^80,  and  a 
judgment  against  said  Moore  in  favor  of  Clealand  &  Dan- 
forth; which  said  judgment,  since  said  conveyance  to  me, 
has  been  paid  by  said  Leaird,  as  surety  of  said  Moore. 
Said  Leaird,  if  he  recovers  said  slave,  is  to  appropriate 
him,  first,  to  reimburse  himself  the  amount  paid  out  by 
him  as  surety  as  aforesaid ;  and  the  balance  to  be  paid 
over  to  me,  in  discharge  of  said  $80.  And  I  do  covenant 
with  said  Leaird,  that  I  have  made  no  conveyance  of  said 
slave,  or  of  the  interest  in  him  conveyed  to  me  by  said 
absolute  bill  of  sale.     Witness  my  hand  and  seal,"  &c. 

A  demurrer  to  the  bill,  for  want  of  equity,  was  over- 
ruled by  the  chancellor,  who,  on  final  hearing,  on  bill, 
answer,  and  proof,  rendered  a  decree  for  the  complainant; 
and  his  decree  is  now  assigned  as  error. 

James  L.  Pugh,  for  the  appellant,  contended  that  the 
award  was  a  bar  to  the  relief  sought  by  the  bill ;  citing  to 
this  point  the  following  cases :  Bumpass  v.  Wobb,  4  Por- 
ter, 65 ;  Morris  &  Overton  v.  Koss,  2  II.  &  M.  408 ;  Un- 
derhill  v.  VanCortlandt,  2  Johns.  Ch.  339;  Todd  v. 
Barlow,  2  Johns.  Ch.  551. 
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E.  C.  Bullock,  contra^  cited  Watson  on  Awards,  162 ; 
Corneforth  v.  Geer,  2  Vernon,  705 ;  Morgan  v.  Mather, 
2  Vesey,  15 ;  Torrance  v.  Arasden,  3  McLean,  509 ;  Hew- 
itt &  Russell  V.  The  State,  6  Har.  &  John.  95 ;  United 
States  V.  Ames,  1  Woodbury  &  Minott,  76  ;  Wickoif  v. 
Coxe,  1  Y.  353 ;  Williams  y.  Craig,  1  Dallas,  315. 

ST0:N'E,  J.— Li  Morgan  v.  Mather,  2Veser,  jr.  15,  the 
lord  chancellor  stated,  that  corruption,  misbehavior,  and 
excess  ofj)oyjer,  were  the  only  three  grounds  for  setting 
aside  an  award. 

Chancellor  Kent,  in  a  well-considered  opinion,  after  re- 
viewing many  authorities,  English  and  American,  arrives 
at  the  conclusion,  that  the  above  are  the  usual  and  main 
grounds  for  setting  aside  awards ;  but  he  quotes,  with  ap- 
parent approbation,  an  opinion  of  Lord  Hardwicke,  that 
relief  will  be  granted  in  cases  of  "palpable  mistake ;  as  in 
the  instance  of  a  miscalculation  in  an  account,  or  of  a 
mistake  in  a  plain  point  of  law."  *  *  "The  mistake," 
adds  the  distinguished  chancellor,  "intended  by  those 
cases,  is  a  mistake  as  to  figures,  or  one  thing  or  fact  for 
another,  and  does  not  mean  or  apply  to  error  of  judgment, 
in  its  fair  exercise  upon  a  subject." — Underhillv.  VanCort- 
landt,  2  Johns.  Ch.  361. 

This  court,  in  the  case  of  Bumpass  v.  Webb,  held,  that 
it  is  not  enough  that  the  matter  of  difference  was  unwisely 
determined,  or  that  the  arbitrators  were  betrayed  into  an 
error  of  judgment.  To  avoid  their  award,  they  must  have 
been  guilty  of  corriq^tion^  iMrtiality,  or  gross  misbehavior. — 
4  Porter,  65,  70. 

The  numerous  decisions  on  this  question  are  not  entirely 
in  harmony.  The  weight  of  them,  however,  as  well  as 
the  reasons  on  which  they  rest,  distinctly  and  forciby  affirm 
the  doctrine,  that  awards  will  be  upheld,  unless  the  arbi- 
trators are  guilty  of  palpable  misconduct,  or  corruption, 
or  fall  into  a  gross  mistake,  which  they  themselves  would 
correct.     See  the  authorities  on  the  briefs  of  counsel. 

Arbitration  is  a  cheap  and  convenient  form  for  the  ad- 
justment of  disputes.  Parties  select  their  own  judges; 
and  both  j)recedent,  and  the  good  of  society,  demand  that 
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courts  should  go  far  to  uphold  their  decisions.  If  they 
are  liable  to  be  set  aside  for  ever}  mistake  of  law,  they 
no  longer  diminish,  but  rather  increase  litigation.  The 
establishment  of  such  a  principle  would  be  to  constitute 
the  arbitrators  (usually  unskilled  in  legal  science)  a 
court  of  primary  jurisdiction,  whose  decisions  on  questions 
of  law  are  always  subject  to  review  in  chancery. 

We  have  said  thus  much  on  the  general  question  of  the 
conckisiveness  of  awards.  The  only  averment  in  the  bill 
on  which  we  can  be  asked  to  review  the  award,  is  found 
in  the  10th  paragraph.  It  asserts,  that  the  controversy 
was  decided  by  the  arbitrators  "against  the  law."  Look- 
ing into  the  award,  which  is  made  an  exhibit  to  the  bill, 
we  discover  that  the  arbitrators  attained  the  conclusion, 
that  the  burden  of  proof  was  on  Leaird,  to  show  that 
Young  could  have  obtained  possession  of  the  slave  by  the 
exercise  of  due  diligence;  and  they  further  decide,  "that 
Young  did  not  have  the  right  of  possession  and  sale  of 
the  negro,  until  the  bill  in  equity  was  dismissed."  It  is 
here  contended,  that  inasmuch  as  Young  had  an  absolute 
bill  of  sale  to  the  slave,  the  arbitrators  erred  in  the  settle- 
ment of  this  legal  question.  The  rights  of  complainant 
do  not  arise  out  of  the  bill  of  sale.  That  gives  the  entire 
property  to  the  appellant.  If  Leaird  have  any  rights, 
they  are  outside  of  the  bill  of  sale;  a  trust  engrafted  upon 
it  by  parol  proof.  We  cannot  know  that,  under  the  con- 
tract, modified  and  explained  by  the  parol  proof,  Young 
had  the  right  to  the  immediate  possession  of  the  slave. 
Like  many  other  mortgages  or  trusts,  it  may  have  been 
part  of  the  agreement,  that  the  slave  should  remain  with 
Moore  until  some  future  event.  The  slave  had  been  run 
off  to  parts  unknown,  without  the  knowledge  or  permis- 
sion of  Young.  This  may  have  been  done  before  his 
right  to  the  possession  accrued.  As  there  is  nothing  in 
the  award  which  shows  that  this  was  not  the  case,  we 
feel  it  our  duty  to  presume  its  existence,  in  favor  of  the 
correctness  of  the  award. 

But,  even  if  the  arbitrators  had  mistaken  the  law  in 
the  particular  supposed  by  the  bill,  we  are  not  prepared 
to  say  that  such  mistake  would  justify  us  in  setting  their 
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award  aside.  It  would  present  nothing  more  than  a  sim- 
ple error  of  judgment;  and,  as  we  have  shown,  that  will 
not  authorize  the  relief  prayed  for. 

I^either  has  the  appellant  forfeited  his  right  to  rely  on 
the  award  as  a  defense,  hy  his  refusal  to  execute  the  con- 
veyance tendered  to  him.  The  award  directed  Young  to 
give  to  Leaird  "the  benefit  of  his  bill  of  sale,  to  the  extent 
of  his  demand,  by  assignment,  power  of  attorney,  or  other- 
wise, as  the  parties  may  think  propor."  The  conveyance 
tendered  by  Leaird,  tor  Young's  signature,  contained  a 
covenant  that  he.  Young,  had  "made  no  conveyance  of 
said  slave,"  &c.  This  was  beyond  the  requirements  of 
the  award,  and  justified  Young  in  refusing  to  execute  it. 

If  the  instrument  had  corresponded  precisely  with  the 
award,  and  Young  had  refused  to  execute  it,  should  not 
Leaird  have  sued  him  for  the  breach  ?  Would  this  give 
him  a  right  to  fall  back  on  the  original  demand  ?  We 
simply  state  these  questions,  without  deciding  them. 

We  have  considered  this  case  on  the  fiicc  of  the  bill 
alone.  It  contains  no  equity,  and  can  derive  no  support 
from  the  answer  or  proofs. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
here,  rendered,  dismissing  the  complainant's  bill.  Let  the 
appellee  pay  the  costs  of  this  court,  and  of  the  court  below. 

This  decree  takes  eftect  as  of  June  term,  1856,  the  time 
when  the  case  was  submitted. 


BILLIS^GSLEY  vs.  BATES. 

[trespass  to  try  titles  to  i^nd.] 

.  Boundaries  of  piihlic  laiuh. — The  corners  and  boundaries  of  sections,  as  mark- 
ed and  run  by  the  United  States  surveyors  in  their  original  surveys, 
although  not  located  with  mathematical  precision,  are  established  by  law 
as  the  proper  corners  and  boundaries,  and  cannot  be  altered  or  controlled 
by  other  surveys. 
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2.  Moih  of  ascertaining  lost  corner  or  boundary. — la  ascertaining  the  lost  corner 
or  boundary  of  a  section,  which  must  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  have  been  established  and  marked  in  the  original 
survey,  recourse  may  be  had  to  the  unobliteratedmarlis  and  corners  of  that 
survey,  the  field-notes  and  plat,  and  subsequent  survjys  made  under  their 
guidance,  although  such  subsequent  surveys  are  uot  proved  to  correspond 
in  every  particular  with  the  original  survey.  If  only  a  portion  of  one  of 
the  boundary  lines,  leading  to  the  lost  corner,  has  been  obliterated,  the 
remaining  portion,  whether  straight  or  not  as  marked,  must  be  considered 
established  ;  and  the  corner  must  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  be  at  the  point  where  the  marked  line,  if  continued, 
•would  intersect  the  township  line.  But,  if  the  lost  corner  is  proved  to 
have  been  at  another  point,  the  lost  portion  of  the  boundary  must  be  ascer- 
tained, by  running  a  straight  line,  from  the  point  at  which  the  marks 
disappear,  to  that  corner. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Isaac  Billingsley  against 
Robert  Bates,  to  try  titles  to  a  small  tract  of  land,  which 
the  plaintiff  claimed  as  a  portion  of  section  34,  and  the 
defendant  as  a  portion  of  section  35,  in  township  18, 
range  7,  in  the  Cahaba  district.  One  of  the  corners  com- 
mon to  said  two  sections,  and  a  portion  of  the  boundary 
line  running  thence  to  the  other  common  corner,  as 
marked  and  established  by  the  original  government  sur- 
vey, were  recognized  and  admitted  by  both  parties  ;  but 
the  other  common  corner,  with  a  portion  of  the  boundary, 
was  lost ;  and  the  main  point  in  the  case  was  the  location 
of  this  lost  corner  and  boundary.  Various  exceptions 
were  reserved  by  the  plaintiff,  to  the  rulings  of.  the  court 
on  the  evidence  adduced  by  both  parties  on  this  point ; 
but  the  decision  of  the  court  renders  it  unnecessary  to 
notice  these  matters  particularly.  The  plaintiff  also 
excepted  to  the  several  charges  of  the  court  to  the  jury, 
given  at  the  instance  of  the  defendant ;  the  first  of  which 
was,  "that  the  different  surveys  offered  in  evidence  are 
not  to  influence  the  jury,  unless  they  are  satisfied  that 
such  surveys  correspond  with  the  original  government 
survey,  and  this  must  be  shown  by  the  plaintiff."  The 
assignments  of  error  embrace  all  the  rulings  of  the  court 
to  which  exceptions  were  reserved. 
25 
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I.  W.  Garkott,  for  the  appellant. 
Wm.  M.  Brooks,  contra. 

RICE,  C.  J. — The  acts  of  congress  in  relation  to  the 
survey  of  public  lands,  direct  the  government  surveyor  to 
perform  certain  duties,  amongst  which  are  the  following : 
that  he  should  divide  the  lands  by  north  and  south  lines, 
run  according  to  the  true  meridian,  and  by  others  cross- 
ing them  at  right  angles,  so  as  to  form  townships  of  six 
miles  square,  unless  where  the  line  of  the  late  Indian 
purchase,  or  of  tracts  of  land  heretofore  surveyed  or 
patented,  or  the  course  of  navigable  rivers,  may  render  it 
impracticable ;  that  he  should  mark  the  corners  of  the 
townships  with  progressive  numbers  from  the  beginning; 
that  he  should  also  mark  a  corner  on  each  of  the  said 
lines,  at  the  end  of  every  mile,  with  marks  different  from 
those  of  the  corners  of  the  townships ;  that  he  should 
subdivide  the  townships  into  sections,  by  running  straight 
lines  from  the  mile  corners  thus  marked,  to  the  opposite 
corresponding  corners,  and  by  marking  on  each  of  the 
said  lines  intermediate  corners  as  nearly  as  possible  equi- 
distant from  the  corners  of  the  sections  on  the  same  ;  and 
that  he  should  plainly  mark  upon  trees  all  lines,  and 
measure  them  with  a  chain  of  a  specified  length,  adjusted 
to  a  standard  kept  for  that  purpose. — See  the  act  of  con- 
gress of  May  18th,  1796,  1  U.  S.  Statutes  at  large,  464, 
chapter  29;  and  the  act  of  February  11th,  1805,  2  ih.  313, 
chapter  14. 

Mathematical  precision  on  his  part,  in  locating  the 
corners  and  the  external  lines  of  sections,  is  not  essential 
to  their  validity.  On  the  contrary,  such  corners,  if  mark- 
ed b}^  him  in  his  survey,  are  the  established  and  proper 
corners  of  the  sections  which  they  were  intended  to  desig- 
nate, although  they  were  not  marked  at  the  exact  points 
which  a  precise  and  literal  compliance  with  the  acts  of 
congress  would  have  indicated  as  the  proj)er  points.  And 
such  lines,  if  actually  run  and  marked  by  him,  although 
not  straight,  are  the  proper  boundary  lines  of  the  sections 
for  which  they  were  intended. — See  2d  section  of  the  act 
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of  1805,  above   cited ;   Nolen  v.  Palmer,  24  Ala.  391,  and 
cases  therein  cited.     See,  also,  the  authorities  cited  wfra. 

The  land  which  forms  the  real  subject  of  dispute  in  the 
case  at  bar,  is  a  narrow  strip  along  and  near  the  dividing 
or  common  boundarj^  line  between  sections  34  and  35  of 
township  18,  range  7,  in  the  Cahaba  district,  and  is  part 
of  one  or  of  both  of  those  sections.  The  plaintiff  alleges 
that  it  is  part  of  section  34.  The  defendant  denies  that 
allegation,  and  insists  that  it  is  part  of  section  35.  The 
location  of  the  north-east  corner  of  the  section  34  is 
known  and  admitted.  The  location  of  the  south-east 
corner  of  that  section  is  conceded  to  be  somewhere  on  the 
township  line  which  is  common  to  townships  17  and  18 ; 
but  the  precise  point  of  its  location  thereon  is  in  dispute. 
The  location  of  the  line  between  the  aforesaid  corners  is 
also  in  dispute.  The  main  controversy  is  in  relation  to 
the  location  of  said  last  mentioned  line,  and  of  said  south- 
east corner. 

The  presumption  must  be  indulged,  that  the  government 
surveyor,  in  his  original  survey,  adopted  or  erected  monu- 
ments or  marks  to  indicate  that  corner  and  line,  unless 
the  evidence  shows  that  such  presumption  is  contrary  to 
the  truth.  The  evidence  does  not  show  any  thing  irre- 
concilable with  the  truth  of  the  presumption ;  and  we 
shall  assume,  therefore,  that  the  aforesaid  disputed  corner 
was  established  by  the  government  surveyor,  that  his 
marks  or  monuments  designating  it  have  been  wholly 
obliterated,  that  the  aforesaid  disputed  line  was  also 
established  by  him,  and  that  his  marks  indicating  some 
two  hundred  yards  of  that  part  of  it  nearest  to  the  town- 
ship line  have  been  obliterated. 

If  that  assumption  be  correct,  then  it  is  for  the  jury  to 
ascertain  and  settle  at  what  precise  point  the  disputed  or 
lost  corner  was  placed,  and  the  disputed  line  marked,  by 
the  government  surveyor  in  his  original  survey.  And  to 
enable  the  jury  to  perform  that  duty  intelligently,  any 
evidence,  whether  parol  or  written,  may  be  submitted  to 
them,  which  has  any  natural  and  reasonable  tendency  to 
show  where  that  corner  was  placed  or  that  line  marked 
in  the  original  survey.     Recourse   may  be  had  to  the 
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un obliterated  marks  and  corners  of  that  survey,  to  the 
field-notes  and  plat,  and  to  subsequent  surveys  made 
under  their  guidance.  Such  subsequent  surveys  cannot 
alter  or  control  that  survey ;  for,  so  far  as  it  can  be  traced 
or  proved,  it  must  govern.  But  still  they  may  aid  the 
jury  in  ascertaining  the  original  position  of  its  lost  corner. 
Their  inaccuracies  or  errors  may  be  so  numerous,  or  so 
glaring,  as  to  destroy  all  faith  in  them  as  evidence,  on 
the  part  of  the  jury.  On  the  other  hand,  their  errors  or 
inaccuracies  may  be  such  as  are  explainable  by  other 
evidence,  or  by  the  known  imperfection  of  the  means 
necessarily  used  in  making  all  surveys  ;  and  may,  there- 
fore, not  destroy  all  faith  in  them,  nor  render  them 
worthless  as  evidence.  With  their  aid,  the  ^ury  may  be 
enabled  to  ascertain  with  reasonable  certainty  where  the 
lost  corner  was  located  in  the  original  survey.  Without 
their  aid,  the  jury  may  not  be  able  to  ascertain  that  loca- 
tion. Their  weight  or  influence  as  evidence  must  be 
determined  by  the  jury.  The  mere  fact  that  the  party 
relying  on  them  has  not  proved  that  they  correspond 
in  all  respects  with  the  original  government  survey,  does 
■  not  authorize  the  court  to  instruct  the  jury  to  disregard  them 
entirely  in  seekinq  the  location  of  the  lost  corner  or  line.  The 
party  cannot,  in  any  case,  prove  such  correspondence, 
without  proving  every  part  of  that  survey.  In  many  cases, 
he  cannot  prove  a  lost  comer,  or  any  other  lost  part  of  that 
survey,  without  the  aid  of  such  subsequent  surveys.  And 
in  all  such  cases,  a  rule  which  requires,  as  a  condition  for 
obtaining  any  influence  for  them,  that  the  party  relying 
on  them  should  prove  their  correspondence  in  all  respects 
with  the  original  survey,  would  amount  to  a  denial  of  the 
right  to  prove  the  location  of  a  lost  corner  or  other  lost  part 
of  the  original  survey.  There  is  no  such  rule.  The  court 
below  erred,  therefore,  in  the  1st  charge  given  "at  the 
instance  of  the  defendant."  The  jury  ought  to  consider 
such  subsequent  surveys,  in  connection  wath  the  other 
evidence  in  the  cause ;  and  if,  after  doing  so,  they  believe 
that  the  original  location  of  the  lost  corner  was  at  a  par- 
ticular point  designated  with  reasonable  certainty  by  the 
evidence,  such  belief  ought  not  to  be  disregarded  in  mak- 


JAKUAliY  TEKM,  1857. 381 

Billingsley  v.  Bates. 

ing  up  tlieir  verdict. — McClintock  v.  Rogers,  11  Illiuois 
Rep.  279  ;  Doe,  ex  dem.  Miller  v.  Cullum,  4  Ala.  679  ; 
Bryan  v.  Beckloy,  Litt.  Sel.  Cases,  91 ;  Wallace  v.  Max- 
well, 1  J.  J.  Marsh.  447. 

If  the  original  location  of  the  lost  corner  is  ascertained, 
there  cannot  be  much  diificulty  in  deciding  as  to  the  loca- 
tion of  the  disputed  line.  That  line  is  marked  from  the 
known  and  established  north-east  corner  of  section  34,  in 
a  southern  direction,  to  a  point  some  two  hundred  yards 
distant  from  the  admitted  southern  boundary  of  the 
section.  As  far  as  that  line  is  marked,  whether  it  be 
straight  or  not,  it  must  be  treated  as  established ;  and  the 
presumption  is,  that  from  the  point  where  all  traces  or 
proof  of  the  marks  fail,  the  government  surveyor  closed 
the  survey,  or  completed  the  line,  by  running  it  straight 
to  the  disputed  corner. — Thornberry  v.  Churchill,  4  Mon- 
roe, 30  ;  Brown  v.  Hobson,  3  A.  K.  Marsh.  382 ;  Wishart 
V.  Cosby,  1  ib.  382. 

If  the  original  location  of  the  lost  corner  is  not  proved 
to  have  been  at  a  point  other  than  that  at  which  the 
aforesaid  marked  line,  if  continued  in  its  course,  would 
intersect  the  said  township  line,  then  the  intersection  of 
these  lines  must  be  taken  as  the  south-east  corner  of  said 
section  34.  The  course  of  the  line  marked  in  part,  must 
be  followed  the  proper  distance,  that  is,  to  the  township 
line,  unless  there  is  or  was  an  established  corner  to  divert 
it,  or  unless  there  is  something  else  deemed  sufficient  in 
law  to  control  it. — Mercer  v.  Bate,  4  J.  J.  Marsh.  334. 
See  also  authorities  cited  in  the  next  preceding  paragraph. 

It  is  conceded  that  the  land  described  in  the  declara- 
tion, to-wit,  the  south-east  quarter  of  said  section  34, 
belongs  to  the  plaintiff.  If,  then,  the  jury  are  convinced 
by  the  evidence  that  some  part  of  the  land  which  was  in 
possession  of  the  defendant  at  the  commencement  of  this 
suit  is  within  the  boundaries  of  said  south-east  quarter, 
they  ought  to  find  for  the  plaintiff ;  if  they  are  not  so 
convinced,  they  ought  to  find  for  the  defendant. — Bryan 
V.  Beckley,  Litt.  Sel.  Cases,  94. 

We  take  it  for  granted,  that  the  parties  desire  a  trial 
upon  the  merits ;   and  believing  that  the   views   above 
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expressed  by  us,  and  the  authorities  above  cited,  willena- 
able  them  thus  to  try  the  case,  we  shall  not  extend  this 
opinion  by  noticing  in  detail  or  deciding  points  which 
will  not  probably  arise  on  another  trial. 

For  the  error  of  the  court  below,  in  giving  the  1st 
charge  "at  the  instance  of  the  defendant,"  the  judgment 
is  reversed,  and  the  cause  remanded. 


DRAKE  AND  WIFE  vs.  GLOVER. 

[DETIXUli  FOB  SLAVE.] 

1.  Judicial  notice  not  taken  of  foreign  statutes. — A  State  court  cannot  take  judicial 
notice  of  the  statute  laws  of  another  State  ;  consequently,  the  appellate 
court  will  not  look  into  the  Civil  Code  of  Louisiana,  when  not  properly 
brought  before  it,  to  ascertain  what  the  law  of  that  State  is. 

2.  Conflict  of  laws  as  to  transfers  of  personal  projjcrty. — Although  the  removal  of 
husband  and  wife  to  this  State,  with  their  property,  does  not  affect  their 
respective  rights  to  the  wife's  property,  as  secured  to  her  by  the  laws  of 
the  State  in  which  it  was  acquired  ;  yet  the  validity  of  a  subsequent  trans- 
fer of  such  property  must  be  determined  by  the  laws  of  this  State. 

3.  G^uveijiince  of  ivife's  separate  estate  under  statute. — The  provisions  of  the  Code, 
(§  1981,)  authorizing  the  transfer  of  the  wife's  separate  estate  by  deed  of 
husband  and  wife  jointly,  attested  by  two  witnesses,  do  not  apply  to  per- 
sonal property  in  which  the  wife  acquired  a  separate  estate  by  the  laws  of 
another  State,  where  she  and  her  husband  were  then  domiciled,  and  which 
•was  afterwards  brought  with  them  to  this  State  on  changing  their  domicile. 

4.  Estoppel  en  pais  against  feme  covert. — If  a  married  woman  is  present  at  an 
unauthorized  sale  of  her  separate  personal  property,  by  one  professing  to 
act  as  her  trustee,  her  failure  to  object  to  the  sale  will  estop  her  from  after- 
wards questioning  its  validity  ;  but,  if  she  is  not  actually  present  at  the 
sale,  the  mere  fact  that  she  has  knowledge  of  it,  and  lails  to  object,  does 
not  operate  an  estoppel  against  her  ;  nor  will  she  be  estopped  by  her  fail- 
ure to  object  to  an  unauthorized  sale  by  her  husband,  in  her  presence, 
unless  her  silence  was  fraudulent,  and  not  the  result  of  marital    restraint- 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Benjamin  Glover,  against 
Mrs.  Mary  L.  Drake  and  her  husband,  Reuben  Drake,  to 
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recover  damages  for  the  conversion  of  a  slave  named 
Carvis,  which  Mrs.  Drake  claimed  as  a  part  of  her  sepa- 
rate estate,  while  the  plaintiff  claimed  under  a  purchase 
at  execution  sale  against  one  Andrew  J.  Camphell,  who 
derived  title  through  a  purchase  from  Thomas  G.  Rainer, 
as  trustee  of  Mrs.  Drake.  Mrs.  Drake,  who  held  a  sepa- 
rate estate  in  her  distrihutive  share  of  her  father's  estate 
under  the  laws  of  Louisiana,  hought  the  slave  at  execution 
sale  against  her  husband,  while  they  were  there  domiciled  ; 
and  afterwards,  in  May,  1853,  she  and  her  husband 
removed  to  this  State,  bringing  the  slave  with  them. 
The  sheriff's  sale,  under  the  execution  against  Campbell, 
was  forbidden  by  Mrs.  Drake,  through  an  agent,  and 
public  notice  of  her  claim  was  given ;  but  the  sheriff, 
having  been  indemnified  by  the  plaintiff  in  execution, 
proceeded  with  the  sale.  The  slave  was  in  Campbell's 
possession  at  the  time  of  the  levy,  and  the  facts  connected 
with  his  purchase  are  thus  stated  in  the  bill  of  exceptions : 
"The  plaintiff  introduced  Thomas  G.  Rainer  as  a  wit- 
ness, who  testified,  that  he  was  called  upon,  during  the 
year  1854,  by  one  James  H.  Campbell  and  said  Reuben 
Drake,  who  stated  to  him,  that  Mrs.  Drake  was  about  to 
institute  a  suit  in  chancery  for  the  protection  of  her 
paraphernal  (or  separate)  property,  and  requested  him  to 
act  as  trustee,  or  next  friend  of  Mrs.  Drake,  in  the  prose- 
cution of  said  suit ;  that  he  consented  to  act  in  that 
capacity,  upon  the  express  condition  that  he  was  to  incur 
no  responsibility,  and  he  put  to  no  trouble  or  expense, 
and  that  his  connection  with  said  suit  and  Mrs.  Drake 
must  have  relation  entirely  to  the  prosecution  of  said 
suit ;  that  said  Reuben  Drake  and  one  Andrew  J.  Camp- 
bell had  entered  into  a  contract  for  the  sale  and  purchase 
of  two  negro  boys,  named  Carvis  and  Jack,  represented 
by  them  to  be  a  part  of  Mrs.  Drake's  separate  property ; 
that  he  was  then  requested  by  said  Drake  and  Campbell 
to  sign  a  bill  of  sale  for  said  slaves,  conveying  them,  as 
trustee  of  Mrs.  Drake,  to  said  Campbell,  and  that  he  did 
80."  (The  bill  of  sale,  which  is  here  set  out  in  the  bill  of 
exceptions,  expresses  the  consideration   of  the  sale  to  be 


384  ALABAMA. 


Drake  and  Wife  v.  Glover. 


$2,800,  and  contains  a  warranty  of  title  on  the  part  of  the 
trustee  as  such.) 

"It  was  agreed  that,  at  the  time  of  the  execution  of 
said  bill  of  sale,  said  Campbell  gave  his  note  for  $2,800 
for  said  negroes,  and  the  same  was  placed  in  the  hands  of 
James  H.  Campbell,  as  collateral  security  for  the  payment 
of  a  note  given  to  him  by  said  Drake,  for  professional 
services  in  attending  to  suits  for  Mrs,  Drake.  Mrs.  Drake 
was  not  present,  nor  had  witness  ever  seen  her  or  con- 
versed with  her  up  to  the  time  of  this  transaction,  and 
had  no  other  authority  from  her  to  sell  and  convey 
said  slaves  than  the  request  of  said  Campbell  and  Drake. 
It  was  understood  and  agreed,  that  said  slaves  might  be 
redeemed;  and  it  was  proved,  that  Mrs.  Drake  sent 
blankets  to  them  at  one  time,  and  clothes  at  another 
time,  while  they  were  in  Campbell's  possession.  All  this 
took  place  in  Cahaba,  before  witness  ever  saw  or  convers- 
ed with  Mrs.  Drake  on  the  subject.  Several  days  after 
this  transaction  occurred,  witness  called  at  the  defendants' 
house,  at  Orrville  in  said  county,  in  company  with  said 
A.  J.  Campbell,  when  Mrs.  Drake  signed  a  written  request 
to,  and  appointment  of  witness,  to  act  as  her  trustee,  or 
next  friend,  to  carry  on  a  chancer)^  suit  in  this  State ;  and 
at  the  same  time  it  was  said,  that  there  was  no  doubt  the 
chancery  court  would  confirm  the  appointment.  After 
Mrs.  Drake  signed  said  request  and  appointment,  said 
Reuben  Drake  called  up  the  two  boys  Jack  and  Carvis, 
and  delivered  them  to  said  Campbell ;  but  witness  could 
not  say  whether  Mrs.  Drake  was  then  near  enough  to  see 
and  hear  what  was  going  on.  The  delivery  was  made  in 
the  yard,  in  front  of  the  house,  and  Mrs.  Drake  was  in  the 
piazza,  or  inside  of  the  house,  (witness  could  not  say 
which,)  nor  could  he  say  whether  she  could  see  or  hear 
what  was  going  on.  He  further  testified,  that  said  peti- 
tion was  never  presented  to  the  chancellor ;  nor  was  he 
ever  appointed  trustee  of  Mrs.  Drake,  except  as  herein 
above  stated.  There  was  evidence  that  Mrs.  Drake  never 
did  request  Rainer  to  sell  said  slave,  nor  did  she  ever 
assent  to,  or  ratify  said  sale,  unless  her  assent  may  be 
implied  from  the  facts  above  set  forth,  with  the  additional 
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facts,  that  Campbell  had  possession  of  said  slaves  from 
September,  1854,  until  the  sale  by  the  sheriff  as  aforesaid, 
and  hired  out  said  slaves  in  the  town  of  Cahaba  as  his 
own  property." 

Several  articles  of  the  Civil  Code  of  Louisiana  were 
read  in  evidence  by  each  party,  none  of  which  is  set  out 
in  the  bill  of  exceptions ;  nor  is  there  any  agreement  of 
counsel  in  reference  to  them. 

The  court  charged  the  jury  as.  follows  : 

"1.  That  having  acquired  her  property  under  the  laws 
of  Louisiana,  where  she  then  resided,  Mi's.  Drake's  rights, 
both  with  regard  to  her  title  to  the  boy  Carvis,  as  well  as 
her  right  to  alienate,  or  sell  and  dispose  of  him,  must  be 
controlled  by  the  laws  of  Louisiana. 

"2.  That  if  Rainer  sold  the  boy  Carvis,  and  executed 
the  bill  of  sale,  at  the  request  of  Reuben  Drake,  and 
without  having  been  requested  to  do  so  by  Mrs.  Drake  in 
writing ;  yet,  if  she  was  present,  and  assented  to  the  sale, 
or  knew  of  the  sale,  and  the  execution  of  the  bill  of  sale, 
and  did  not  object  to  the  same, — this  was  a  ratification 
of  the  sale,  and  estopped  her  from  denying  Rainer's 
authority  to  sell. 

"3.  That  although  Mrs.  Drake,  under  the  laws  of 
Louisiana,  could  not  sell  or  dispose  of  her  slaves,  being 
her  paraphernal  (or  separate)  property,  unless  in  writing 
with  the  concurrence  of  her  husband ;  yet,  if  Drake  did 
sell  the  negroes,  and  Rainer  executed  the  bill  of  sale  given 
in  evidence,  and  Mrs.  Drake  knew  of  the  sale  and  execu- 
tion of  the  bill  of  sale,  and  did  not  object  to  it, — she  was 
bound  by  the  sale,  and  estopped  from  denying  Rainer's 
authority  to  sell." 

These  charges  are  now  assigned  as  error. 

George  D.  Shortridge,  with  whom  was  J.  D.  F.  "Wil- 
liams, for  the  appellant. — 1.  This  court  will  take  judicial 
notice  of  the  systems  of  jurisprudence  prevailing  in  the 
different  States  of  the  Union. — Kling  v.  Sejour,  4  La. 
Ann.  R.  130,  The  presumption  that  the  common  law 
prevails  in  a  sister  State  only  applies  to  those  States  which 
have   the   same   origin  with  our  own. — Inge  v.  Murphy, 
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10  Ala.  885.  That  the  territory  of  Louisiana  was  ceded  by 
France  to  the  United  States  in  1803 ;  that  the  laws  of 
France  and  Spain,  alternately,  had  existed  there  anterior 
to  its  cession  ;  that  the  State  of  Louisiana  was  admitted 
into  the  confederation  on  terms  of  equality  with  the  other 
States,  and  that  a  code  of  laws  was  there  adopted,  which 
was  founded  on  the  civil  law,  and  which  still  continues  in 
force, — are  political  and  historical  truths,  which  the  court 
must  judicially  know.  The  Civil  Codeof  Louisanais  not 
to  be  regarded  as  a  foreign  statute,  but  as  a  complete 
system  of  laws. — Bank  of  La.  v.  Farrar,  1  La.  Ann.  R.  54. 

2.  But  the  articles  of  the  Civil  Code,  which  were  read 
in  the  court  below,  even  if  not  judicially  noticed,  are 
sufficiently  described  and  identified  in  the  bill  of  excep- 
tions, to  authorize  this  court  to  refer  to  the  volume  bear- 
ing that  title.  It  is  only  necessary  to  use  such  words  of 
description,  as  will  identify  the  evidence,  and  leave  no 
room  for  fraud  or  mistake. — Ennis  v.  Smith,  14  Howard, 
426  ;  Br.  Bk.  Decatur  v.  Moseley,  19  Ala.  223  ;  Yarbrough 
V.  Hudson,  ib.  653 ;  Inge  v.  Murphy,  10  ib.  885  ;  Gunn  v. 
Howell,  27  ib.  663 ;  2  Leigh,  172 ;  2  Scammon,  9 ;  4  Dess. 
26 ;  1  Cush.  42. 

3.  Aside  from  these  articles  of  the  Civil  Code,  the  record 
discloses  enough  to  sustain  the  proceedings  in  Louisiana, 
in  reference  to  the  succession  and  partition  of  the  estate 
of  Mrs.  Drake's  father,  and  to  the  judgment,  execution, 
and  sale  in  favor  of  Mrs.  Drake  against  her  husband; 
which  proceedings  cannot  be  collaterally  impeached. — 
Story  on  Conflict  of  Laws,  §  505  ;  Goodrich  v.  Jenkins, 
6  Ohio,  43  ;  Anderson  v.  Anderson,  8  ib.  108 ;  Hubbell  v. 
Clannon,  13  La.  496 ;  Brosnaham  v.  Turner,  16  La.  454  ; 
Phillips  V.  Hunter,  2  H.  Bla.  410 ;  Grant  &  Swift  v. 
McLachlin,  4  Johns.  33. 

4.  These  proceedings  show,  that  Mrs.  Drake  acquired 
a  paraphernal  (or  separate)  estate  in  the  slave  in  contro- 
versy, both  from  her  father's  estate,  and  by  the  sheriff's 
deed. — Darick  v.  Darcy,  6  Bob.  342  ;  Bostwick  v.  Gasquet, 

11  La.  534 ;  2  La.  Ann.  R.  930  ;  1  Rob.  367. 

5.  By  the  Civil  Code  of  Louisiana,  slaves  are  placed  on 
a  footing  with  realty ;   both   being  called  immovables. — 
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Harper  v.  Stanbrough,  2  La.  Ann.  382 ;  4  z6.  70 ;  3  ih.  637  ; 
Civil  Code,  art.  461.  A  sale  of  immovables  must  be  in 
writing. — Roper  v.  Yocum,  3  Martin,  443  ;  Morgan  v. 
McGowan,  4  ib.  210 ;  12  Rob.  474 ;  1  La.  Ann.  459 ;  1  La. 
314 ;  6  Rob.  88. 

6.  The  wife's  right  having  become  fixed  by  the  laws  of 
Louisiana,  where  the  property  was  acquired,  and  where 
the  parties  were  then  domiciled,  a  change  of  domicile 
does  not  affect  them. — 7  B.  Monroe,  140  ;  4  Howard,  157  ; 
Peake  v.  Yeldell,  17  Ala.  644  ;  Doss  v.  Campbell,  19  Ala. 
592. 

7.  The  husband's  admission  of  title  in  his  wife ;  the 
purchaser's  knowledge,  at  the  time  of  his  purchase,  that 
the  slave  belonged  to  Mrs.  Drake ;  and  the  notice  of  her 
claim,  publicly  proclaimed  at  the  time  of  the  sheriff's 
sale, — bring  the  case  within  numerous  decisions  of  this 
court. — Frierson  v.  Frierson,  22  Ala.  549  ;  Jennings  v. 
Blocker,  25  Ala.  415;  Miller  v.  Jones,  26  Ala.  247. 

8.  The  first  charge  of  the  court  is  erroneous,  whether 
the  validity  of  the  sale  is  to  be  determined  by  the  laws  of 
Louisiana  or  of  Alabama,  neither  of  which  was  complied 
with. 

9.  The  second  charade  cannot  be  sustained.  The  acts 
supposed  do  not  amount  to  a  ratification  of  the  sale, 
which,  being  void,  could  be  confirmed  by  nothing  short 
of  a  re-delivery  or  new  grant. — George  v.  Goldsby, 
23  Ala.  326  ;  Miller  v.  Shackleford,  3  Dana,  289  ;  14  Sm. 
&  Mar.  56 ;  Vance  v.  Wells  &  Co.,  6  Ala.  737 ;  9  B.  Mon- 
roe, 413. 

10.  The  legal  proposition  asserted  by  the  last  charge  is 
indefensible.  It  is  a  rule  of  the  common  and  civil  law 
alike,  that  the  wife  is  not  bound  to  assert  title  to  her 
separate  estate,  in  opposition  to  her  husband,  and  that 
her  silence  will  not  estop  her. — Mcintosh  v.  Smith,  2  La. 
Ann.  R.  750 ;  Palmer  v.  Cross,  1  Sm.  &  Mar.  68 ;  U.  S. 
Bank  v.  Lee,  13  Peters,  107. 

Wm.  M.  Byrd,  and  Geo.  W.  Gayle,  contra. — 1.  The 
court  cannot  take  judicial  notice  of  the  Louisiana  statutes 
which  were  read  in  evidence   in  the   court   below,   and, 
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consequently,  cannot  decide  upon  the  correctness  of  the 
charges  predicated  on  them. — ^Barnes  v.  Mobley,  21  Ala. 
232  ;  Brewer  v.  Strong,  10  Ala.  962 ;  Jones  v.  Stewart, 
19  Ala.  701 ;  Green  v.'^Tims,  16  Ala.  742. 

2.  The  judicial  proceedings  had  in  Louisiana,  under 
which  Mrs.  Drake  derived  title  to  the  slave,  are  shown  by 
the  statutes  of  that  State  to  be  void. 

3.  Although  Mrs.  Drake's  property  was  acquired  in 
Louisiana,  tfte  validity  of  any  alienation  of  it  must  be 
determined  by  the  lex  loci  contractus. — Campbell  v.  Doss, 
19  Ala.  590.  But  neither  the  provisions  of  the  Code,  nor 
the  woman's  laws  of  1848  and  1850,  apply  to  this  particu- 
lar property,  because  it  was  acquired  beyond  the  limits  of 
the  State,  and  before  the  passage  of  those  laws. — Friend 
V.  Oliver,  27  Ala.  532;  Gerald  v.  McKenzie,  27  Ala.  166; 
Hardy  v.  Boaz,  29  Ala.  168.  The  common  law,  then, 
must  apply  to  the  case. — Jenkins  v.  McConico,  26  Ala. 
213. 

4.  The  legal  proposition  asserted  in  the  charges,  as  to 
the  doctrine  of  estoppel,  is  correct. — Steele  v.  Adams, 
21  Ala.  534 ;  Jenkins  v.  McConico,  26  Ala.  213. 

WALKER,  J. — The  established  doctrine  now  is,  that 
no  State  court  takes  judicial  notice  of  the  statute  laws  of 
a  sister  State.  They  must  be  proved  as  facts  ;  and  this 
court  can  no  more  look  outside  of  the  bill  of  exceptions, 
to  ascertain  what  the  statute  laws  of  another  State  are, 
than  it  would  to  ascertain  any  other  facts. — Stoiy  on  Con- 
flict of  Laws,  527,  §  637 ;  Barnes  v.  Mobley,  21  Ala.  232 ; 
Lige  V.  Murphy,  10  Ala.  885  ;  Richardson  v.  Williams, 
2  Porter,  249.  The  sections  of  the  Code  of  Louisiana, 
referred  to  in  the  bill  of  exceptions,  are  not  set  out ;  and 
we  cannot  look  into  the  Code  of  Louisiana,  for  the  pur- 
pose of  ascertaining  what  those  sections  contain.  Li  doing 
so,  we  should  violate  a  principle  of  law  well  recognized 
in  this  court,  and  take  judicial  notice  of  w^hat  the  statute 
laws  of  a  sister  State  are. 

It  is  unquestionably  the  law,  that  whatever  title  Mrs. 
Drake  may  have  acquired  in  Louisiana,  while  she  and 
her  husband  were   domiciled  in  that   State,   would  be 
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unimpaired  by  the  change  of  the  matrimonial  domicile 
and  the  removal  of  the  property  to  this  State. — Doss  v. 
Campbell,  19  Ala.  590.  But  the  mode  of  conveying  the 
property,  after  its  removal,  and  the  change  of  domicile  to 
this  State,  must  be  governed  by  the  laws  of  this  State, 
and  not  by  the  laws  of  Louisiana.  The  lex  loci  contractus 
governs,  "as  to  the  nature,  the  obligation,  and  the  inter- 
pretation of  a  contract." — Story  on  Conflict  of  Laws,  219, 
§  263 ;  McDougald's  Adm'r  v.  Rutherford,  at  the  present 
term.  An  exception  prevails,  as  to  stocks  and  other  like 
property,  owing  its  existence  to,  or  regulated  by  peculiar 
local  laws ;  but  it  is  clear  that  the  transfer  in  this  State  of 
any  personal  property,  being  in  this  State  at  the  time, 
by  parties  domiciled  in  this  State,  is  valid  or  invalid 
according  as  it  may  or  may  not  conform  to  and  consist 
with  the  laws  of  this  State. — Story  on  Conflict  of  Laws, 
314,  §  363. 

It  follows  from  what  we  have  said,  that  the  mode  of 
transferring,  and  the  validity  of  a  transfer  by  Mrs.  Drake, 
after  she  became  domiciled,  and  had  her  property  with 
her  in  the  State  of  Alabama,  is  to  be  determined  by  the 
laws  of  this  State,  where  the  transfer  is  alleged  to  have 
been  made,  and  not  by  the  laws  of  Louisiana.  From  the 
three  charges  given  by  the  court,  we  perceive  that  it 
acted  upon  the  idea,  that  the  laws  of  Louisiana  did  not 
prohibit  the  alienation  of  the  property,  but  merely  pre- 
scribed the  mode  of  alienation.  "We,  therefore,  confine 
ourselves  to  the  question,  whether  the  mode  of  alienation 
and  transfer,  directed  in  the  Louisiana  law,  is  obligatory 
in  this  State.  As  the  transfer  is  to  be  governed  by  the 
laws  of  this  State,  it  is  competent  for  us  to  pass  upon  the 
second  and  third  charges,  although  we  have  not  the 
Louisiana  law  before  us. 

As  the  separate  estate  of  Mrs.  Drake  in  the  slave  sued 
for  accrued  under  the  laws  of  another  State,  and  is  not  a 
separate  estate  created  by  the  statutes  of  our  State,  it  is 
not  governed,  as  to  the  mode  of  its  transfer  and  convey- 
ance, by  section  1984  of  the  Code  ;  and  therefore,  it  is  not 
indispensable  to  the  validity  of  a  transfer  of  her  title  to 
the   slave,   that  it  should  be  conveyed  in  writing,  jointly 
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by  the  husband  and  wife. — Gerald  and  Wife  v.  McKenzie, 
27  Ala.  166 ;  Friend  v.  Oliver,  ih.  532 ;  Hardy  v.  Boaz, 
29  Ala.  168. 

The  second  charge  given  asserts  two  distinct  proposi- 
tions :  1st,  that  if  Mrs.  Drake  was  present,  and  assented 
to  the  sale  by  Rainer,  she  ratified  the  sale,  and  was  estop- 
ped from  denying  the  authority  of  Eainer  to  sell ;  2d, 
that  if  Mrs.  Drake  knew  of  the  sale,  and  the  execution  of 
the  bill  of  sale,  and  did  not  object  to  the  same,  she  rati- 
fied the  sale,  and  was  estopped  from  denying  the  authority 
of  Rainer  to  sell.  The  former  is  a  correct  legal  proposi- 
tion. The  latter  is  incorrect.  The  mere  fact  that  Mrs. 
Drake  knew  of  an  unauthorized  sale  of  her  property,  and 
did  not  object,  does  not,  of  itself,  amount  to  an  estoppel. 
To  constitute  an  estoppel  by  mere  silence,  the  party  upon 
whom  it  is  sought  to  visit  the  estoppel  must  be  present. 
The  rule  is,  "that  where  one  knowingly  suffers  another, 
in  his  presence,  to  purchase  property,  to  which  he  has  a 
claim  or  title,  which  he  willfully  conceals,  he  will  be 
deemed  under  such  circumstances  to  have  waived  his 
claim,  and  will  not  afterwards  be  permitted  to  assert  it 
against  the  purchaser  or  his  privies."  The  charge  was 
clearly  wrong,  in  assuming  that  the  failure  of  Mrs.  Drake 
to  object  to  an  unauthorized  sale  of  her  property,  of  which 
she  knew,  would  estop  her.  Conceding  that  the  rule 
applies  to  her,  she  could  not  be  estopped,  unless  she  was 
present,  and  being  present  omitted  to  object. 

But  we  are  of  the  opinion,  that  this  doctrine  of  estoppel 
for  a  mere  omission  to  assert  one's  right,  does  not  apply 
to  the  wife,  where  her  husband  makes  an  unauthorized 
sale  of  her  property  in  her  presence.  The  authorities  to 
that  effect  seem  clear  and  satisfactory,  and  it  is  the  only 
doctrine  which  can  be  reconciled  with  the  theory  of  the 
coercion  of  the  husband's  presence. — Mcintosh  v.  Smith, 
2  La.  Annual  R.  756  ;  Palmer  v.  Cross,  1  Smedes  &  Marsh. 
48 ;  Bank  ot  the  IJnited  States  v.  Lee,  13  Peters,  107  ; 
Jackson  v.  Ilobhouse,  2  Mer.  482,  bottom  page  363. 
It  is  true  that  coverture  is,  as  a  general  rule,  no  protec- 
tion against  the  effect  of  silence,  when  it  is  a  married 
woman's  duty  to  speak,  in  order  to  prevent  an  unauthor- 
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ized  sale  of  her  property  to  an  innocent  person. — 1  Story's 
Equity,  414,  §  385  ;  Fonblanque's  Equity,  book  1,  cli.  3, 
§  1,  page  164 ;  Savage  v.  Foster,  9  Mod.  35-38  ;  Beckett  v. 
Cordley,  1  Bro.  Ch.  R.  353,  358  ;  2  Sugden  on  Vend.  263. 
But  we  think  it  would  be  inconsistent  with  the  view 
which  the  law  itself  takes  of  the  conjugal  relation,  to 
require  the  wife  to  interpose  against  her  husband,  when 
in  her  presence  he  sells  her  property.  If,  however,  it 
should  appear  that  the  silence  of  the  wife  was  fraudulent, 
in  fact,  and  not  the  result  of  marital  restraint,  she  would 
be  estopped. — Wilkes  v.  Fitzpatrick,  1  Humph.  54. 

The  third  charge  is  obnoxious  to  the  same  objection, 
which  we  have  already  decided  is  applicable  to  the  second. 
It  makes  the  wife's  failure  to  object  to  a  sale  of  which 
she  knew,  without  regard  to  whether  she  was  present  or 
not,  amount  to  an  estoppel.  For  that  reason,  it  is,  in  our 
opinion,  erroneous. 

The  court  having  erred  as  above  stated,  the  judgment 
must  be  reversed,  unless  it  had  been  affirmatively  shown 
that  the  party  sustained  no  injury  by  the  errors  in  the 
charges.  We  cannot  intend,  under  this  rule,  that  if  the 
Louisiana  statutes  had  been  set  out  in  the  bill  of  excep- 
tions, they  would  have  shown  the  absence  of  all  injury 
from  the  charges.  The  presumption  is  of  injury  where 
there  is  error. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


HOWARD  vs.  HOWARD'S  ADM'RS. 

[final  settlement  of  estate — CONSTRUCTION  OF  WILL.] 

1.  When  legatees  take  per  capita. — Under  a  bequest  to  testator's  brother  and 
sisters  of  the  half  blood  and  the  children  of  his  sisters  of  the  whole  blood, 
to  be  equally  divided  between  them,  share  and  share  alike,  on  the  death  or 
marriage  of  his  wife  ;  with  the  additional  provision,  that  ''should  either  of 
his  said  whole  sister's  children  be  dead"  at  the  time  fixed  for  the  distribu- 
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tion,  leaving  children,  such  grand-children  should  "tnke  the  place  of  their 
deceased  parent, — the  children  of  the  two  sisters  of  the  whole  blood  take 
per  capita,  equally  with  the  brother  and  sisters  of  the  half  blood. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  final  settlement  and  distribution 
of  the  estate  of  James  M.  Howard,  deceased.  The  facts 
of  the  case  appear  in  the  opinion  of  the  court. 

Pegujis  &  Dawson,  with  with  whom  were  Chilton? 
Morgan  &  Chilton,  cited  the  following  cases  :  Billiugslea 
V.  Abercrombie,  2  Stew.  &  P.  26 ;  Seay  v.  "Winston, 
7  Humph.  472 ;  Henderson  v.  Womack,  6  Ired.  Eq.  437 ; 
Martin  v.  Gould,  2  'Dev.  Eq.  305 ;  Spivey  v.  Spivey, 
2  Ired.  Eq.  100 ;  2  Jarman  on  Wills,  112 ;  Roper  on  Lega- 
cies, vol.  1,  p.  129;  Rowland  v.  Gorsuch,  2  Cox,  187  ; 
Leigh  V.  Leigh,  23  English  Law  &  Eq.  R.  104 ;  Congreve 
V.  Palmer,  ih.  167  ;  Minchell  v.  Lee,  21  ib.  22. 

Geo.  p.  Blevins,  contra,  cited  2  Bouvier's  Inst.  367-8; 

2  Jarman  on  Wills,  47,  111 ;  Dowding  v.  Smith,  3  Bea- 
van,  541 ;  Brett  v.  Ilorton,  4  Beavan,  239 ;  10  Vesey,  166  ; 
8i6.  604;  2  Vernon,    705;  1  Cox,    250;  2  P.  W.    383; 

3  East,  172  ;  1  Hill's  Ch.  153  ;  3  Beavan,  131 ;  Armstrong 
V.  Stockham,  7  Jurist,  230. 

STONE,  J. — The  only  question  presented  by  this 
record,  arises  out  of  the  construction  of  a  clause  in  the 
will  of  James  M.  Howard,  which  reads  as  follows :  "And 
I  will,  devise  and  bequeath  to  her  [wife  of  testator]  the 
other  half  [of  testator's  property]  during  her  natural  life 
or  widowhood.  At  her  death  or  marriage,  it  is  my  will 
and  desire,  that  saidhalf  of  my  estate  shall  be  equally  divi- 
ded between  my  half  brother,  Samuel  J.,  and  half  sisters, 
Mary  E.,  Hannah,  Caroline  F.,  and  Gabriella  Howard, 
and  the  children  of  my  full  sisters,  Nancy  Malinda  Ruth 
erford,  deceased,  and  Sarah  Mead ;  my  said  half  brother 
and  half  sisters,  and  the  children  of  my  two  said  whole 
sisters,  to  take  equally,  share  and  share  alike.  Should 
either  of  my  said  whole  sister's  children  be   dead  at  the 
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death  or  marriage  of  my  dear  wife,  leaving  children,  they 
shall  take  the  place  of  their  deceased  parent." 

The  probate  judge  decreed,  that  the  brother  and  sisters 
of  the  half  blood,  and  the  children  of  the  two  sisters  of 
the  whole  blood,  took  jper  capita,  and  equally  under  the 
will ;  and  that  decree  is  assigned  for  error. 

Appellant  relies  on  the  case  of  Billingslea  v.  Abercrom- 
bie,  2  Stew.  &  P.  24,  in  support  of  his  views.  The  lan- 
guage of  that  will  was,  "I  give,  bequeath  and  devise  to 
my  children,  to-wit,  A.  A.,  J.  A.,  J.  A.,  A.  A.,  T.  A.,  and 
also  to  the  heirs  and  legal  representatives  of  my  daughter, 
E.  B.,  deceased,  to  be  equally  divided  among  each."  In 
that  case,  there  were  two  elements  which  distinguish  it 
from  this :  first,  the  testator  declares,  "I  give,  bequeath 
and  devise  to  my  children," — proceeding  to  name  them  ; 
second,  the  bequest  is  to  the  heirs  and  legal  representatives 
of  Mrs.  Billingslea.  To  hold  that  the  persons  last  named 
took  per  capita,  would  involve  the  testator  in  the  anomaly 
of  declaring  that  the  personal  representatives,  no  matter 
how  many,  of  his  deceased  daughter,  should  share  his 
bounty  equally  with  his  living  children.  "We  think  the  tes- 
tator, by  employing  the  terms  heirs  and  legal  representa- 
tives, intended  to  designate  his  daughter's  estate,  and 
confer  on  its  distributees  one  share.  The  context  showed 
that  the  testator  did  not  intend  his  grand-children  should 
take  per  capita. — 2  Jarman  on  Wills,  (2d  American  ed.) 
111-12. 

In  the  case  of  Blackler  v.  Webb,  2  Pr.  Wms.  383,  a 
testator  "bequeathed  the  surplus  of  his  personal  estate 
equally  to  his  son  James  and  to  his  son  Peter's  children, 
to  his  daughter  Traverse  and  to  his  daughter  Webb's 
children,  and  to  his  daughter  Man."  It  was  held,  that 
the  children  of  Peter,  and  of  Mrs.  Webb,  each  took  equally 
with  the  other  children  of  the  testator — -per  cajrita,  and 
not  per  stirpes.  To  the  same  effect  are  the  cases  of  Butler 
V.  Stratton,  3  Bro.  C.  C.  367  ;  Weld  v.  Bradbuiy,  2  Ver- 
non, 705.  These  authorities  seem  to  us  to  be  precisely 
in  point,  and  decisive  of  this  case. 

There  is  no  error  in  the  record,  and  the  decree  of  the 
probate  court  is  affirmed. 
26 
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EDWARDS  vs.  EDWARDS. 

[bill  in  equity  for  divorce  and  alimony.] 

1,  Fronf  of  plaintiff 's  residence. — To  authorize  a  decree  for  a  divorce  in  favor  of 
the  plaintiff,  where  the  defendant  is  a  noa-resideut,  proof  must  be  made 
(Code,  §  1969)  of  the  ip\a,h\tiff's  hona-Jidc  residence  in  this  State  for  one  j^ear 
next  before  the  filing  of  the  bill;  otherwise,  the  bill  should  be  dismissed 
without  prejudice. 

2.  Decree  reversed  and  rendered. — Where  the  chancellor  refuses  to  decree  a  di- 
vorce, because  proof  is  not  made  of  the  plaintiff 's  residence  in  this  State, 
but  grants  relief  as  to  other  matters  embraced  in  the  bill,  the  appellate  court 
will,  at  the  instance  of  the  plaintiff,  reverse  the  decree  as  to  the  divorce, 
and  dismiss  the  bill,  on  that  point,  without  prejudice. 

Appeal  from  the  Chancery  Court  of  JeiFersoii. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  Mrs.  Mary  C.  Edwards,  by  her 
next  friend,  against  her  husband,  Wiley  C.  Edwards ; 
seeking  to  obtain  a  divorce,  on  the  grounds  of  cruelty, 
adultery,  and  abandonment,  and  to  have  certain  slaves  set 
apart  to  her  as  alimony.  The  parties  were  married  in  this 
State,  and  soon  afterwards  removed  to  Mississippi,  where 
the  alleged  grounds  of  divorce  occurred.  Of  the  slaves 
which  the  complainant  asked  to  have  set  apart  to  her, 
some  belonged  to  her  at  the  time  of  her  marriage,  which 
occurred  in  this  State,  in  May,  1847,  and  others  afterwards 
accrued  to  her,  as  her  distributive  share  of  her  mother's 
estate,  but  the  record  nowhere  shows  at  what  time  her 
mother  died.  On  final  hearing,  the  chancellor  held,  that 
the  complainant  was  not  entitled  to  a  divorce,  because 
she  had  adduced  no  proof  of  her  residence  in  this  State 
for  one  year  next  preceding  the  filing  of  the  bill ;  but  he 
further  held,  that  she  was  entitled  to  hold  the  slaves,  of 
which  she  was  possessed  in  her  own  right  at  the  time  of 
her  marriage,  for  her  support  and  maintenance,  "until  the 
defendant  comes  before  the  court,  and  stipulates,  with 
sufiicient  security,  to  take  the  complainant  home,  and  to 
treat  her  in  a  kind,  humane,  and   husband-like  manner"; 


JANUARY  TERM,  1857. 395 

Edwards  v.  Edwards. 

and  that  she  was  also  entitled  to  hold  the  other  slaves, 
which  she  claimed  as  her  distributive  share  of  hermother's 
estate,  to  her  sole  and  separate  use.  The  complainant 
appeals  from  this  decree,  and  assigns  for  error  the  refusal 
of  the  chancellor  to  grant  her  a  divorce. 

Morgan  &  Martin,  for  the  appellant. 
1^0  counsel  appeared  for  the  appellee. 

RICE,  C.  J. — According  to  section  1969  of  the  Code, 
when  the  defendant  to  a  bill  for  divorce  is  a  non-resident, 
the  complainant  "must  have  been  a  hona-jide  resident  of 
this  State,  for  one  year  next  before  the  filing  of  the  bill ; 
which  must  be  alleged  in  the  bill,  and  proved."  One  of 
the  objects  of  the  bill  in  this  case,  is  to  obtain  a  divorce. 
There  is  no  proof  that  the  complainant  was  a  resident  of 
this  State,  for  one  year  next  before  the  filing  of  the  bill. 
For  want  of  such  proof,  the  bill,  so  far  as  it  could  be  re- 
garded as  a  bill  for  divorce,  should  have  been  dismissed, 
without  prejudice  to  the  right  of  the  complainant  to  file 
another  bill  for  divorce.  We  shall  reverse  the  decree 
of  the  chancellor,  so  far  as  it  relates  to  the  divorce  sought 
by  the  bill,  and  render  a  decree,  so  far  as  the  divorce  is 
concerned,  in  conformity  with  the  view  above  expressed, 
without  interfering  with  the  decree  in  any  other  respect. 
Taliaferro  v.  The  Branch  Bank  at  Montgomery,  23  Ala. 
755 ;  Larkins  v.  Biddle,  21  Ala.  252. 

The  next  friend  of  the  appellant  must  pay  the  costs  of 
the  appeal  to  this  court. 

Walker,  J.,  not  sitting. 
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HUGGmS  vs.  PERRmE. 

[BnX  IN  EQUITY  BY  CREDITOR  TO  SET  ASIDE    VOLUNTARY   CONVEYANCE  BY  DEBTOR.] 

1.  Valedity  of  voluntary  conveyance  as  against  subsequent  creditors — A  gift,  or 
other  voluntary  conveyance,  by  an  insolvent  debtor,  to  or  for  bis  children, 
with  intent  to  hinder,  delay  and  defraud  bis  creditors,  may  be  avoided  by  a 
subsequent  creditor. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  "Wade  Keyes. 

This  bill  was  filed  by  James  Perrine,  against  the  heirs- 
at-law  and  personal  representative  of  George  Huggins, 
deceased,  late  sheriif  of  Mobile  county,  to  subject  to  the 
satisfaction  of  certain  judgments,  some  of  which  had  been 
paid  by  complainant  as  surety  of  said  Huggins,  and  others 
of  which  had  been  transferred  and  assigned  to  him,  certain 
lands  in  Mobile  county,  which  are  alleged  to  have  belonged 
to  said  Huggins  in  his  lifetime,  though  the  legal  title  was 
then  held  by  one  White,  and  which,  since  the  deaths  of 
said  Huggins  and  "White,  have  been  conveyed  by  the 
heirs  of  White  to  the  children  of  said  Huggins.  These 
lands,  the  bill  alleged,  were  sold  at  execution  sale  by  said 
Huggins,  as  sheriff,  and  were  bid  off  by  said  White,  as 
agent  or  trustee  of  said  Huggins  and  others,  who  were 
jointly  interested  in  them.  AVhite  afterwards  conveyed  to 
the  other  parties  their  respective  interests  in  the  lands  ; 
but  Huggins  being  insolvent  at  the  time  of  the  purchase, 
and  having  judgments  then  outstanding  against  him,  his 
interest  was  retained  by  White,  and  no  conveyance  was 
made  between  them  ;  and  this  arrangement  was  alleged 
to  have  been  intended  to  hinder,  delay  and  defraud  the 
creditors  of  Huggins.  The  judgments  owned  by  complain- 
ant, as  well  as  those  paid  by  him  as  surety  of  said  Huggins, 
were  rendered  after  said  purchase,  and  were  founded  on 
debts  contracted  after  that  time.  The  estate  of  Huggins 
was  regularly  declared  insolvent,  and  complainant's  judg- 
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ments  were  filed  as  claims  against  it  within  the  time 
prescribed  by  law. 

The  answers  admitted  the  payment  by  said  Huggins  of 
a  portion  of  the  purchase-money  for  said  land ;  but  they 
insisted  that  this  was  intended  by  him,  and  was  so  under- 
stood and  agreed  between  him  and  "Wliite,  as  a  gift  or 
advancement  to  his  children  ;  and  that  he  never  claimed 
any  interest  whatever  in  said  lands  for  himself. 

On  final  hearing,  on  bill,  answers,  and  proof,  the  chan- 
cellor rendered  a  decree  for  the  complainant ;  which  is 
now  assigned  as  error. 

E.  S.  Dargan,  for  appellant. — At  the  time  the  lands 
were  bid  off  by  White,  at  the  sheriff's  sale,  in  trust  for 
Huggins  and  others,  Huggins  declared  that  his  interest 
was  intended  for  his  children,  and  such  was  the  under- 
standing with  White  and  all  concerned.  White  endorsed 
on  his  deed  from  the  sheriff,  that  Huggins'  interest 
was  intended  for  the  benefit  of  his  children ;  and,  after 
his  death,  his  heirs  conveyed  it  to  the  children  of  Hug- 
gins. Huggins  always  recognized  the  property  as  belong- 
ing to  his  children.  If  the  complainant,  who  was  not  a 
creditor  of  Huggins  at  the  time  of  this  transaction,  can, 
under  these  circumstances,  subject  these  lands  to  the 
satisfaction  of  his  subsequent  debts,  merely  because  Hug- 
gins was  then  indebted  to  other  persons,  it  must  be  upon 
the  principles  of  the  common  law,  or  the  rules  which 
govern  courts  of  equity;  for,  there  being  no  conveyance 
from  Huggins,  the  statute  of  frauds  has  no  application  to 
the  case.— Clarke  v.  White,  12  Peters,  178-98 ;  Sugden 
on  Vendors,  vol.  2,  top  p.  170.  Although  the  transaction 
was  fraudulent  as  to  the  existing  creditors  of  Huggins,  it 
cannot  be  impeached  by  his  subsequent  creditors,  because 
there  was  no  existing  intent  to  defraud  them. — Upton  v. 
Vail,  6  Johns.  Ch.  180 ;  1  Story's  Equity,  §§  360,  361 ; 
Clarke  v.  White,  supra. 

Jno.  T.  Taylor,  contra. — At  common  law,  before  the 
statute  of  frauds,  a  deed  or  conveyance,  fraudulent  in  fact, 
was  void  only  against  existing  creditors.     Since  the  stat- 
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ute,  a  conveyance  made  colorably,  with  actual  intent  to 
defraud,  may  be  avoided  by  subsequent  creditors.  An 
intent  to  defraud  may  be  legally  inferred  from  the  fact  of 
the  grantor's  insolvency,  or  from  his  being  so  largely  in- 
debted that  his  conveyance  has  the  necessary  effect  of 
hindering  or  defrauding  his  creditors.  Indebtedness  alone 
raises  the  presumption  of  fraud,  which  becomes  conclusive 
in  law  by  proof  of  insolvency,  and  can  only  be  repelled 
by  proof  that  the  existing  debts  have  all  been  paid,  or 
that  they  were  secured  by  mortgage  on  other  property. 
American  Leading  Cases,  vol.  1,  pp.  55-57;  3  Wendell, 
411 ;  19  Pick.  231-37 ;  6  N.  II.  67 ;  12  K  11.  397-403 ; 
4  Yerger,  164 ;  6  Humph.  218  ;  3  Dev.  12 ;  2  Bibb,  204 ; 

2  B.  Monroe,  347  ;  1  Rob.  Ya.  125  ;  1  Peters'  C.  C.  400 ; 
4  Washington,  129 ;  3  Johns.  481,  497,  501 ;  12  Serg.  & 
R.  448;  4  Greenleaf,  105,  208;  1  McCord's  Ch.  518; 
1  Bailey's  Eq.    138;  4   Dess.  227,  232;  3   Humph.  118; 

3  Dev.  82 ;  1  Dana,  531,  433 ;  8  Metcalf,  411,  419 ;  11  Y^en- 
dell,  241 ;  3  Paige,  557. 

STOXE,  J. — In  the  great  case  of  Reade  v.  Livingston, 
3  Johns.  Oh.  481,  Chancellor  Kent,  with  his  accustomed 
research  and  ability,  reviewed  and  collated  the  numerous 
decisions  bearing  on  the  question  presented  by  this  record ; 
and,  after  asserting  the  doctrine,  that  a  voluntary  settle- 
ment or  conveyance,  made  by  one  indebted  at  the  time, 
was  fraudulent  and  void  as  against  such  debts,  irrespective 
of  their  amount  or  the  value  of  the  property  conveyed,  he 
proceeded  further  to  declare,  that  subsequent  creditors 
might  impeach  such  settlement  or  conveyance,  on  the 
ground  of  prior  indebtedness ;  and  that  such  conveyance 
or  settlement  would  be  declared  fraudulent  and  void  as 
against  the  latter  class  of  creditors,  if  the  antecedent  debts 
were  sufficient  in  amount  to  afford  reasonable  evidence  of 
a  fraudulent  intent :  that  to  justify  this  conclusion,  it 
was  not  necessary  to  show  the  absolute  insolvency  of  the 
settler. 

In  our  own  courts,  this  question  has^  been  frequently 
considered.  In  Miller  v.  Thompson,  3  Porter,  196,  tho 
case  of  Reade  v.   Livingston,  supra,   was   quoted  approv- 
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ingly,  and  the  general  principle  asserted,  that  voluntaiy 
conveyances  by  persons  indebted  are  absolutely  void  as 
to  such  debts.  See,  also,  Moore  v.  Spence,  6  Ala.  506. 
In  Elliott  V.  Horn,  10  Ala.  348,  it  was  decided,  that  a 
purchase  of  land  by  a  father,  in  the  name  of  his  son,  for 
the  purpose  of  defrauding  his  creditors,  was  void,  as  weU 
against  subsequent  purchasers  as  antecedent  creditors. 
The  principles  of  these  two  cases  were  re-affirmed  in 
Thomas  v.  DeGraffenreid,  17  Ala.  611 ;  Eoote  v.  Cobb, 
18  Ala.  585;  Gannard  v.  Eslava,  20  Ala.  732  ;  Lightfoot 
V.  Stiles,  26  Ala.  443. 

In  Corprew  v.  Arthur,  15  Ala.  525,  this  court  pretty 
•clearly  indicated  a  disinclination  to  go  the  extreme  length 
of  the  English  decisions,  in  construing  the  statutes  against 
fraudulent  conveyances;  and  while  it  is  conceded  that  an 
intention  to  defraud  will  vitiate  a  conveyance,  even  at 
the  instance  of  a  subsequent  purchaser,  it  is  said  that  a 
conveyance  purely  voluntary  will  be  upheld  against  one 
who  subsequently  purchases  with  notice. — See  Lightfoot  v. 
Stiles,  supra ;  Fisk  v.  Stubbs,  and  Spencer  v.  Godwin,  at 
the  present  term. 

This  subject  is  very  fully  considered  in  American 
Leading  Cases,  vol.  1,  pp.  49  to  85.  On  pages  71-2,  it  is 
said,  that  a  voluntary  conveyance  is  not  void  against  sub- 
sequent creditors,  unless  it  be  actually  fraudulent ;  that  a 
colorable  conveyance,  accompanied  by  the  presumption 
of  a  secret  trust  for  the  benefit  of  him  whose  debts  are 
sought  to  be  enforced,  is  void,  whether  the  debts  be  pre- 
cedent or  subsequent ;  and  that  such  voluntary  convey- 
ance is  always  fraudulent  against  those  subsequent 
creditors,  whose  injury  is  actually  contemplated.  It  is 
further  said,  and  well  sustained  by  authority,  that  "an 
intent  actually  to  defraud  creditors  is  to  be  legally  infer- 
red from  the  grantor's  being  insolvent  at  the  time,  or 
greatly  embarrassed,  or  so  largely  indebted  that  his  con- 
veyance necessarily  has  the  effect  to  hinder  and  defraud 
creditors ;  and  a  voluntary  conveyance,  made  under  such 
circumstances,  may  be  set  aside  by  a  subsequent  creditor." 
Reade  v.  Livingston,  supra  ;  Hutchison  v.  Kelly,  1  Rob. 
Va.  125. 
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It  is  contended  for  appellant,  that  the  present  is  only  a 
case  of  advancement  by  Mr.  Huggins  to  his  children  ;  and 
that  as  there  was  no  conveyance  in  fact  made  by  him,  it 
is  not  within  the  statute  of  frauds.  Mr.  White,  in  this 
entire  transaction,  acted  as  the  agent  and  friend  of  Mr. 
Huggins.  He  did  not  purchase  for  himself,  or  with  his 
own  money.  Stripping  this  case  of  all  machinery,  Mr. 
Huggins,  at  his  own  sale,  bought  a  one-fourth  interest  in 
the  land,  and  paid  for  it  with  his  own  means.  He  subse- 
quently declared  that  he  intended  this  property  for  his 
children ;  and  the  endorsement  by  "White  on  Huggins' 
deed  to  him,  as  proved  by  complainant's  witness,  shows 
that  White  had  made  a  deed  to  the  children.  This  is  nothing 
more  nor  less  than  a  gift  by  Huggins  to  his  children  ;  and 
as  our  statute  embraces  "every  gift,  grant  or  conveyance, 
*  *  *  by  writing  or  otherwise,  *  *  *  *  to  the 
intent  or  purpose  to  delay,  hinder  or  defraud  creditors," 
we  think  the  case  is  clearly  within  the  statute. — Clay's 
Digest,  254,  §  2. 

We  have  thus  far  considered  this  case  upon  the  legal 
presumptions.  The  testimony  certainly  fails  to  make  a 
case  favorable  to  the  interests  of  the  appellants.  At  the 
time  of  the  purchase,  Mr.  Huggins  was  ruinously  insolv- 
ent. He  purchased  not  only  the  property  in  controversy, 
but  other  real  estate  ;  and  invariably  took  the  title  in  the 
name  of  his  friend  White.  Long  after  the  purchase  of 
this  property,  he  leased  it  in  his  own  name  for  ten  years, 
exercising  unlimited  control  over  the  premises.  His 
children  were  all  minors, — not  of  the  ages  when  children 
are  usually  advanced.  These  circumstances  force  us  to 
conclude,  that  Mr.  Huggins'  object  was  to  delay,  hinder 
and  defraud  his  creditors  ;  and  under  the  authorities  cited 
in  the  briefs  of  counsel,  as  well  as  those  above,  a  subse- 
quent creditor  may  set  aside  a  conveyance  thus  made. 

We  have  disposed  of  the  only  point  made  in  argument 
for  the  appellant.  The  equity  of  the  bill  is  supported  by 
the  case  of  Watts  v.  Gayle  &  Bower,  20  Ala.  817. 

The  decree  of  the  chancellor  is  affirmed. 
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HARRIS  vs.  BROWI^. 

[bill  in  equity  for  foreclosure  of  mortgage.] 

1 .  Validity  of  conveyance  by  husband  to  wife. — If  the  husband  buys  a  tract  of  land 
for  his  wife,  at  her  request,  and  pays  the  purchase-money  with  funds 
belonging  to  her  separate  estate;  but,  in  violation  of  her  instructions,  takes 
the  title  to  himself, — his  subsequent  conveyance  ot  it  to  her  will  be  sustained. 

2.  When  mortgagee  is  entitled  to  protection. — Where  a  mortgage  is  executed  by  the 
husband,  on  a  tract  of  land  previously  conveyed  by  him  to  his  wife,  by  a 
deed  which  has  been  properly  recorded,  and  which  a  court  of  equity  will 
uphold,  the  mortgagee  must  be  regarded  as  a  purchaser  with  notice  ;  but, 
if  the  deed  has  not  been  recorded,  and  the  mortgage  was  given  to  secure 
a  debt  created  at  the  time  of  its  execution,  the  mortgagee  is  entitled  to 
protection,  because  he  has  the  legal  title,  while  the  equities  are  equal. 

Appeal  from  the  Cliancerj  Court  at  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Henrietta  Brown,  to  foreclose  a 
mortgage  on  a  tract  of  land,  which  was  executed  to  her 
by  Frederick  Harris  on  the  3d  March,  1855.  Mrs.  Barbara 
Harris,  the  wife  of  said  Frederick  Harris,  was  made  a  co- 
defendant  with  her  husband,  on  the  ground  that  she 
claimed  the  land  under  a  voluntary  conveyance  from  him, 
which  was  executed  before  the  mortgage,  and  which  was 
alleged  by  the  plaintiff  to  be  fraudulent  and  void  as 
to  her. 

A  decree  pro  confesso  was  entered  against  Frederick 
Harris.  Mrs.  Harris  answered,  alleging  that,  at  the  time 
of  her  marriage  with  said  Frederick,  which  occurred  in 
Mobile  in  1851,  she  had  a  separate  estate,  (not  stating, 
however,  whether  it  was  held  by  statute  or  by  contract ;) 
that  her  husband,  in  1852,  bought  the  tract  of  land  con- 
veyed by  the  mortgage,  at  her  request,  and  for  her ;  that 
the  purchase-money  was  paid  with  funds  belonging  to 
her  separate  estate,  and  her  husband  was  instructed  to 
take  the  title  in  her  name ;  that  she  did  not  discover 
until  February,  1855,  that  the  title  was  taken  by  her 
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husband  to  himself,  and  then,  at  her  request,  he  conveyed 
the  land  directly  to  her. 

The  cause  was  submitted  on  bill  and  answer.  The 
chancellor  rendered  a  decree  for  the  complainant,  and  his 
decree  is  now  assigned  as  error ;  the  appeal  being  prose- 
cuted by  Mrs.  Harris. 

"Wm.  Boyles,  for  the  appellant. 
Chamberlain  &  Robinson,  contra. 

WALKER,  J. — The  agreement  of  counsel  in  this  court, 
that  the  case  was  tried  below  upon  an  admission  that 
the  facts  set  forth  in  the  answer  were  true,  makes  this  a 
plain  case  for  the  appellants.  Harris  undertook  to  buy  a 
tract  of  land  for  his  wife,  to  be  paid  for  out  of  her  sepa- 
rate estate,  and  was  directed  by  her  to  take  the  title  in 
her  name.  Instead  of  complying  with  his  wife's  instruc- 
tion, he  took  the  title  in  his  own  name.  The  wife  paid 
for  the  land,  and  afterwards  put  valuable  improvements 
upon  it.  Upon  discovering  that  the  title  was  in  her  hus- 
band's name,  she  had  him  to  convey  the  title  to  her,  to 
her  sole  and  separate  use.  In  conveying  the  title  to  his 
wife,  the  husband  did  only  what  a  court  of  chancery 
would  have  compelled  him  to  do ;  and  the  act  must, 
therefore,  be  regarded  as  well  done. — Wilson  v.  Sheppard, 
28  Ala.  623. 

This  conveyance  by  Harris  to  Ids  wife,  not  being  a  sale, 
but  a  mere  transfer  of  title  under  an  equitable  obligation 
which  a  court  of  chancery  would  have  enforced,  does  not 
fall  within  the  provisions  of  section  1985  of  the  Code, 
which  says  "husband  and  wife  cannot  contract  with  each 
other  for  the  sale  of  any  property."  The  deed  was  made 
in  1855 ;  and  therefore,  the  Code,  and  not  the  5th  section 
of  the  act  of  1st  March,  1848,  applies. 

If  this  conveyance  from  Harris  to  his  wife  had  been 
recorded  before  the  mortgage  to  the  appellee,  or,  under 
section  1270  of  the  Code,  had  been  handed  in  for  regis- 
tration, the  mortgagee  would  have  been  a  purchaser  with 
notice.  For  the  courts  have  uniformly  decided,  that  the 
eflect   of  registration  in  pursuance  to  law  is  constructive 
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notice. — Daniel  v.  Sorrells,  9  Ala.  436  ;  1  Story's  Equity, 
§§  401,  403.  But  there  is  no  evidence,  and  no  assertion 
in  the  bill  or  answer,  that  the  deed  was  recorded.  There 
is  at  the  bottom  of  the  copy  of  the  deed,  exhibited  with 
the  bill,  an  unsigned  statement  in  the  following  words : 
''Received  in  office  for  record,  March  1st,  1855  ;"  but  it 
does  not  appear  by  whom  it  was  made,  nor  is  it  made  an 
exhibit  to  the  bill.  It  is,  therefore,  impossible  to  regard 
it  as  evidence  of  the  record  of  the  deed. 

We  need  not  decide  whether  the  deed  from  Harris  to 
his  wife  was  void  at  law,  and  operative  only  in  equity. — 
Frierson  v.  Frierson,  21  Ala.  549  ;  Gamble  v.  Gamble, 
11  Ala.  966;  1  Bright's  Husband  and  Wife,  29,  30,  31,  32. 
For  conceding  that  the  title  of  the  defendant,  Mrs.  Harris, 
was  a  mere  equity,  will  not  affect  the  result  in  this  case. 
Thecomplainantisapurchaserfora  valuable  consideration, 
if  the  mortgage  was  given  to  secure  a  debt  created  cotem- 
poraneously  with  its  execution,  (Andrews  &  Bro.  v.  Mc- 
Coy, 8  Ala. ;)  and  if  it  were  proved  that  the  mortgage 
was  given  to  secure  the  payment  of  money  borrowed  at 
the  time  of  its  execution,  as  alleged  in  the  bill,  it  would 
be  clear  that  the  comj)lainant  would  have  a  right  to  a 
decree,  upon  an  application  of  the  principle,  that  where 
the  equities  are  equal,  the  legal  title  must  prevail,  if  the 
title  of  Mrs.  Harris  is  a  mere  equity. — 1  Story's  Equity, 
§  64.  But  in  this  case  there  is  no  proof  as  to  the  time 
when  the  debt  was  created.  The  answer  does  not  say 
any  thing  on  the  subject  ;  and  that  is  not  one  of  the 
matters  which  we  can  presume  was  within  the  knowledge 
of  Mrs.  Harris,  and,  therefore,  an  admission  cannot  be 
implied  from  the  silence  of  the  answer.  There  being  no 
proof  that  the  mortgagee  is  a  purchaser  for  a  valuable  con- 
sideration, the  right  of  the  defendant,  even  conceding  that 
she  has  only  an  equity,  will  not  be  postponed  for  her. 

It  results,  that  the  complainant's  bill  ought  to  be 
dismissed  ;  and  the  judgment  of  the  court  below  must  be 
reversed,  and  a  decree  here  rendered,  dismissing  the  bill ; 
and,  b}  the  consent  of  the  counsel  for  appellant,  the  dis- 
missal is  without  prejudice. 
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WEATHERS  vs.  PATTERSON". 

[bill   in   equity  by   remainder- man   for   recovery   of  SL.4.VES.] 

1.  Comirudion  of  bequest  for  life  with  remainder  over . — Under  a  bequest  of  certain 
personal  propertj'-,  consisting  of  a  slave,  horses,  cattle,  houselsold  and 
kitchen  furniture,  plantation  tools,  &c.,  to  the  testator's  wife  for  life,  with 
limitation  over  of  "whatever  may  remain  and  be  in  her  possession  at  her 
death,"  a  life  estate  only  vests  in  the  first  taker,  and  the  remainder  over  is 
valid. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  Hansford  C.  Patterson  against 
William  Weathers  and  others,  to  recover  certain  slaves 
and  other  personal  property,  in  which  the  plaintiff  claimed 
a  remainder  under  a  clause  in  the  will  of  Jesse  Scarbor- 
ough, deceased,  which  was  in  these  words  : 

"It  is  vaj  will  and  testament,  and  I  do  hereby  give 
unto  my  said  loving  wife,  as  aforesaid,  all  and  singular 
the  property  of  every  kind  that  I  possess,  or  may  depart 
this  life  possessed  of,  consisting  of  my  negro  boy  Ban, 
horses,  cattle,  hogs,  household  and  kitchen  furniture,* 
working  tools  of  every  description,  and  the  crop  ot  every 
description  on  my  plantation  at  the  present  being,  to  her, 
the  said  Mary  Scarborough,  my  loving  wife  as  afore- 
said, for  and  during  her  natural  lifetime  as  aforesaid ;  and 
at  her  death,  whatever  of  my  said  estate,  so  bequeathed 
as  aforesaid,  as  may  remain  and  be  in  her  possession  at 
her  death,  it  is  my  will  and  testament,  and  I  do  hereby 
give  and  bequeath  the  same  to  her  son,  Hansford  C.  Pat- 
terson, to  him  and  his  heirs  forever." 

The  testator  died  in  1838,  in  Georgia,  where  the  will 
was  probated.  His  widow  subsequently  married  the  de- 
fendant Weathers,  and  died  before  the  institution  of  this 
suit.     The  boy  Ban,- mentioned  in  the  will,  was  sold  by 
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the  widow,  and  with  the  proceeds  of  sale  other  slaves  were 
bought  by  said  Weathers. 

The  chancellor  held  the  remainder  valid,  and  therefore 
rendered  a  decree  for  the  complainant ;  and  his  decree  is 
now  assigned  as  error. 

James  L.  Pugh,  with  whom  were  Elmoke  &  Yancey, 
for  the  appellant,  cited  the  following  cases:  Smith  v. 
Bell,  6  Peters,  68  ;  King's  Heirs  v.  King's  Adm'rs,  12  Ohio, 
390 ;  2  Strob.  Eq.  137 ;  Doe  v.  Cooper,  1  East,  229 ;  Roe 
V.  Bedford,  4  Maule  &  Sel.  362  ;  1  Burr.  38 ;  3  Brown's  P. 
C.  180;  Robison  v.  Robison,  2Vesej,  225  ;  Flinnv.  Davis, 
18  Ala,  132 ;  Jackson  v.  Robbins,  16  Johns.  588. 

L.  L.  Cato,  and  James  E.  Belser,  contra,  cited  4  Yesey, 
311,  329,  444 ;  5  Yesey,  257 ;  6  Peters,  71,  84 ;  26  Ala. 
369 ;  9  Ala.  955 ;  3  Strob.  Eq.  85 ;  4  Monroe,  205  ;  4  Mass. 
208;  3  Gushing,  472;  12  Wendell,  602;  3  Monroe,  279; 
7  B.  Monroe,  13 ;  6  Watts  &  Serg.  218  ;  10  Sm.  &  Mar.  150. 

STOXE,  J. — The  only  question  necessary  to  be  con- 
sidered in  this  opinion  is,  does  the  will  of  Mr.  Scarborough 
vest  in  Mrs.  Scarborough,  the  first  taker,  an  absolute  title 
to  the  property  bequeathed,  or  is  the  remainder  to  Hans- 
ford C.  Patterson  a  valid  one?  The  will,  in  terms,  only 
gives  a  life  estate  to  Mrs.  Scarborough,  with  a  limitation 
over  of  "whatever  may  remain  and  be  in  her  possession 
at  her  death."  The  property  bequeathed  consisted  of  a 
slave,  horses,  cattle,  hogs,  household  and  kitchen  furni- 
ture, and  working  tools  of  every  description  on  the 
testator's  plantation. 

In  the  case  of  Flinn  v.  Davis,  18  Ala.  132,  the  will  de- 
vised and  bequeathed  both  real  and  pereonal  property, 
without  any  words  limiting  the  title  of  the  first  taker  to 
the  period  of  her  life.  The  will  contained  a  gift  over  of 
what  the  first  taker  might  "die  possessed  of,  or  entitled 
to,  both  real  and  personal,  under  and  by  virtue  of"  the 
will.  These  words,  it  was  held,  contained  an  implied 
power  of  disposition  in  the   first  taker,  and  enlarged  the 
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life  estate  into  a  fee  in  the  lands,  and  an  absolute  title  in 
the  personalty,  and  thus  destro^^ed  the  remainder. 

In  the  case  of  Denson  v.  Mitchell,  26  Ala.  3G0,  the  tes- 
tator bequeathed  to  his  widow  slaves,  stock,  and  planta- 
tion tools,  "to  have  and  hold  during  her  natural  life,  and 
at  her  death  to  dispose  of  at  her  own  will  and  pleasure." 
It  was  held,  that  the  "express  estate  for  life,  created  by 
this  will,  negatived  the  intention  to  give  the  absolute 
property." 

In  the  two  cases  above  cited,  and  in  the  briefs  of  coun- 
sel in  those  cases,  may  be  found  most  of  the  authorities 
on  the  questions  there  considered.  The  first  of  those 
cases  decides,  that  an  estate  created  by  general  terms, 
without  words  expressly  limiting  it,  may  be  enlarged  by 
implication  into  an  absolute  title,  and  thus  cut  off  an  ex- 
press remainder.  The  second  holds,  that  an  estate 
expressed  to  be  for  life,  cannot  be  enlarged  into  absolute 
property,  by  the  words  "at  her  death  to  dispose  of  at  her 
own  will  and  pleasure." 

It  may  not  be  out  of  place  to  remark,  that  the  words 
which,  in  Denson  v.  Mitchell,  were  relied  on  as  enlarging 
the  life  estate  into  absolute  property,  only  authorized  the 
first  taker  to  dispose  of  the  property  at  her  death.  This 
was  only  a  special  power  of  disposition,  or  appointment ; 
and,  under  all  the  authorities,  does  not  have  the  effect  of 
enlarging  a  life  estate. — Eeid  v.  Shergold,  10  Vesey,  370 ; 
Tomlinson  v.  Dighton,  1  P.  Williams,  149 ;  Bradley  v. 
Westcott,  13  Yesey,  445 ;  Fairman  v.  Bcalc,  14  111.  244 ; 
Eade  v.  Bade,  5  Madd.  118. 

There  are  expressions  in  the  opinion  in  Denson  v. 
Mitchell,  supra,  which  are  broad  enough  to  cover  a  case 
of  an  express  estate  for  life,  with  general  power  of  ap- 
pointment or  disposition,  and  to  declare  that  such  cases 
come  under  the  same  rule.  We  feel  it  our  duty,  however, 
to  limit  the  language  of  the  court  to  the  facts  before  it; 
and  if  the  case  last  supposed  should  be  governed  by  a 
diftcrent  rule,  not  to  regard  those  general  expressions  as 
decisive  of  any  other  question  than  the  one  then  before 
the  court. 

There  are,  then,  two  classes  of  cases  found  in  the  booke, 
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which  are  not  settled  by  our  two  leading  adjudications, 
Flinn  v.  Davis,  and  Denson  v.  Mitchell.  First,  when  an 
estate  for  life  is  created  by  will  or  deed,  with  express 
general  power  of  appointment  or  disposition  in  the  first 
taker,  is  such  life  estate  thereby  enlarged  into  a  fee  or 
absolute  title  ?  This  question  does  not  arise  in  this  case, 
and  need  not  now  be  decided.  See  Barford  v.  Street, 
16  Vesey,  135 ;  Ii-win  v.  Farrer,  19  Vescy,  8G  ;  Pillow  v. 
Rye,  1  Swan,  185  ;  Page  v.  Soper,  21  Eng.  Law  &  Eq. 
499;  King  v.  King,  12  Ohio,  390;  Morris  v.  Phaler, 
1  Watts,  289.  Second,  when  the  will  or  deed  gives  an 
express  estate  for  life,  with  remainder  over,  and  there  are 
no  words  conferring  on  the  first  taker  an  express  power 
of  appointment  or  disposition,  can  such  power  be  implied, 
so  as  to  enlarge  the  first  estate,  and  thus  cut  off  the  re- 
mainder ?  To  so  hold,  would  be  to  give  greater  weight 
to  an  implication  than  to  the  express  language  of  the 
testator.  We  think  no  such  construction  can  be  indulged. 
Burwell  v.  Anderson,  3  Leigh,  355 ;  1  Jarman  on  Wills, 
321-2  ;  Jackson  v.  Robbins,  16  Johns.  588 ;  Bamfield  v. 
Popham,  1  P.  Williams,  54 ;  Rubey  v.  Barnett,  12  Mis- 
souri, 6,  7 ;  Kimball  v.  Kimball,  1  How.  Miss.  R.  533; 
Magruder  v.  Stewart,  4  ib.  204. 

Our  own  court,  in  the  case  of  Harrison  v.  Foster,  9  Ala. 
955,  considered  a  question  strikingly  analogous  to  this, 
and  arrived  at  the  same  conclusion  which  we  have  attained. 

We  have  made  no  allusion  in  this  opinion  to  the  case 
of  Randall  V.  Shrader,  20  Ala.  338.  The  authonty  of 
that  case  was  materially  shaken  in  its  reasoning  by  the 
opinion  in  Deuson  v.  Mitchell,  and  we  have  no  inclina- 
tion to  restore  it.  We  concur,  however,  with  C.  J.  Chil- 
ton, in  the  opinion  that  the  conclusion  in  Randall  v. 
Shrader  was  right,  though  the  decision  was  placed  on  a 
principle  that  was  unsound. 

The  point  on  which  this  decision  hinges,  was  discussed 
at  considerable  length  in  the  court  below,  both  by  the 
late  and  the  present  chancellor  of  the  southern  division. 
Our  opinion  harmonizes  with  theirs.  It  is  due  to  them 
that  we  should  say,  we  have  been  greatly  benefited  and 
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relieved  in  our  investigation  of  this  question,  by  the  light 
which  they  have  shed  upon  it. 

JS^o  error  in  the  details  of  the  decree  and  order  of  refer- 
ence made  in  this  cause  has  been  brought  to  our  notice. 
It  properly  guards  the  interests  of  both  parties.  Without 
elaborating  this  opinion,  we  are  satisfied  there  is  no  error 
in  the  record,  and  the  decree  of  the  chancellor  is  affirmed, 
at  the  costs  of  the  appellee. 


Rice,  C.  J.,  not  sitting. 


PICKENS  vs.  YAEBOROUGH. 

[CKEDITOKS'  BILI,  TO  SUBJECT  PUOPERTY  IX  POSSKSSIOX  OF  DEBTOU's  WIDOW  UNDER 
FRAUDULENT  PURCUASE  FROM  EXECUTOR.] 

1.  Estoppel  against  creditor  from  impeaching  fraudulent  sale. — Where  lands  are  sold 
by  an  executor,  under  an  order  of  the  orphans'  court,  after  the  estate  of 
his  testator  has  been  declared  insolvent ;  and  are  purchased  by  the  widow, 
through  the  fraud  and  collusion  of  the  executor,  at  a  grossly  inadequate 
price, — a  creditor  of  the  estate,  who  has  obtained  a  decree  for  hispro-rutu 
share  of  the  assets,  knowing  that  the  proceeds  of  such  sale  were  included 
therein,  cannot  afterwards  impeach  the  validity  of  the  sale  in  equity. 

2.  Conclusiveness  of  judgment. — In  an  action  brought  by  the  executor  against 
the  widow  of  a  decedent  whose  estate  has  been  declared  insolvent,  for  the 
recovery  of  slaves,  a  judgment  for  the  defendant  is,  in  the  absence  of  fraud 
and  collusion,  conclusive  on  the  creditors  of  the  estate. 

8.  Equitable  relief  against  judgment  at  law. — Where  the  plaintiff  in  an  action  at 
law  fails,  for  want  of  evidence  as  to  the  identity  of  the  slaves  sued  for, 
this  is  matter  on  which  to  base  a  motion  for  a  new  trial,  but  is  no  ground 
for  relief  in  equity. 

Appeal  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  James  B.  Clark. 

I.  "W.  Garrott,  for  the  appellant. 
Joseph  R.  John,  contra. 
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RICE,  C.  J. — The  original  complainant,  Joseph  Pickens, 
died  after  filing  the  bill,  and  the  suit  was  revived  in  the 
name  of  his  executor  and  executrix.  In  this  opinion,  we 
wish  to  be  understood  as  meaning  him,  when  we  mention 
the  complainant. 

We  shall  treat  the  bill  as  it  was  treated  in  the  court 
below,  and  by  the  counsel  of  the  parties  on  the  argument 
in  this  court ;  that  is,  as  a  creditors'  bill,  to  subject  to  the 
satisfaction  of  the  complainant's  debt  certain  lands  alleged 
to  have  belonged  to  the  debtor,  David  Yarborough,  at  his 
death,  and  to  have  been  fraudulently  sold  to  his  widow, 
Helen  Yarborough,  by  Leonard  A.  Weissinger,  as  execu- 
tor of  the  last  will  and  testament  of  said  David,  in  August, 
1842,  under  an  order  of  the  orphans'  court  of  Perry  coun- 
ty ;  and  also  several  slaves,  alleged  to  have  belonged  to 
said  testator  at  his  death,  but  for  which,  it  is  alleged,  the 
said  Helen  was  permitted  and  enabled,  by  the  fraud  and 
collusion  of  said  executor,  to  obtain  a  verdict  and  judg- 
ment in  May,  1845,  in  the  circuit  court  of  said  county,  in 
an  action  therein  previously  brought  for  their  recovery, 
by  said  executor,  against  the  said  Helen. 

It  appears  from  the  bill,  that  at  the  April  term,  1842, 
of  said  orphans'  court,  the  estate  of  said  testator  was,  on 
the  application  and  report  of  said  executor,  duly  declared 
insolvent,  and  is  insolvent ;  that  the  complainant  filed 
according  to  law  the  same  debt  which  he  now  seeks  to 
enforce,  as  a  claim  against  said  estate  ;  that  in  August, 
1842,  the  said  lands  were  sold  by  the  executor,  under  the 
order  of  said  orphans'  court,  for  forty-four  dollars ;  that 
the  commissioners  who  had  been  appointed  to  settle  up 
said  estate,  in  August,  1844,  "called  said  executor  before 
them,  and  caused  a  settlement  of  said  estate  to  he  made,  and 
on  the  15th  August,  1844,  rendered  a  decree  against  said 
Weissinger,  in  favor  of  the  creditors  who  had  filed  their 
claims  according  to  law,  of  thirty-three  and  one-third 
cents  on  the  dollar;"  that  on  that  settlement  the  debt 
filed  as  aforesaid  by  complainant  was  allowed  by  said 
commissioners,  as  a  valid  claim  against  said  estate,  to  the 
amount  of  $2,149  12,  and  on  the  15th  August,  1844,  the 
commissioners  rendered  a  decree  in  favor  of  the  complain- 
27 
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ant  against  said  "Weissinger  for  one-third  thereof,  to-wit, 
the  sum  of  ^716,37  ;  that  execution  issued  upon  that 
decree,  upon  which  $128,94  was  made,  and,  as  to  the 
balance,  the  execution  was  returned  "no  property  found." 

The  bill  does  not  allege  that  the  forty-four  dollars 
realized  from  the  sale  of  the  lands  was  not  estimated 
with  the  other  assets  on  said  settlement ;  nor  that  the 
decree  in  favor  of  complainant  and  the  other  creditors 
was  not  for  the  proceeds  of  the  sale  of  the  lands,  as  well 
as  for  the  other  assets  of  the  estate ;  nor  that  complainant 
was  ignorant,  when  he  obtained  his  decree,  that  it  was  in 
part  for  the  proceeds  of  the  sale  of  the  lands.  The  bill 
does  not  offer  to  return  any  part  of  the  money  collected 
on  the  execution,  nor  even  aver  a  willingness  that  the  said 
decree  in  favor  of  complainant  maybe  reduced,  or  credited, 
to  the  extent  of  the  share  of  the  proceeds  of  the  sale  of 
the  lands  which  was  included  in  the  decree. 

Upon  the  case  as  presented,  the  complainant  has,  by  his 
proceeding  in  the  orphans'  court,  obtained  a  decree  for 
his  pro-rata  share  of  the  assets,  part  of  which  arose  from 
the  sale  of  the  lands.  He  must  be  presumed  to  have  done 
this  knowingly,  for  he  does  not  aver  or  pretend  that  he 
did  it  ignorantly.  He  has  collected  part  of  his  decree  ; 
and  yet,  thus  retaining  the  benefit  of  that  decree,  and  of 
the  money  collected  on  it,  he  seeks  also  to  subject  the 
lands  to  the  payment  of  his  demand.  In  other  words,  he 
has  knowingly  taken  his  share  of  the  benefit  of  the  pro- 
ceeds of  the  sale  of  the  lands,  and,  retaining  that  benefit, 
he  wishes  to  set  aside  that  sale  for  fraud,  and  get  another 
benefit  from  having  the  lands  sold  again.  He  cannot  do 
this.  He  cannot  assail  the  sale  for  fraud,  after  having 
knowingly  obtained  a  decree,  which  treated  the  proceeds 
of  that  sale  as  assets  of  the  estate.  The  law  will  not  per- 
mit him  to  treat  the  sale  as  fair  and  valid  in  his  proceed- 
ings in  the  orphans'  court,  and,  after  having  there  know- 
ingly obtained  a  decree  treating  its  proceeds  as  assets  of 
the  estate,  to  go  into  a  court  of  chancery  and  treat  the 
sale  as  unfair  and  fraudulent. — ^Butler  v.  O'Brien,  5  Ala. 
316 ;  Cochran  v.  Firemen's  Insurance  Company,  27  Ala. 
228. 
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The  allegation  of  fraud  aud  collusion  between  "Weissin- 
ger,  executor  as  aforesaid,  and  Mrs.  Yarborough,  in  the 
prosecution  and  defense  of  the  action  at  law  brought  by 
the  former  against  the  latter,  for  recovery  of  the  slaves,  is 
not  sustained  by  proof;  and  in  the  absence  of  fraud,  the 
verdict  and  judgment  are  conclusive  upon  the  creditors 
of  the  testator,  Yarborough,  as  well  as  upon  Weissiuger, 
the  executor.  The  executor  represented  the  creditors,  in 
that  action ;  and  as  there  is  no  fraud  proved  in  relation  to 
that  suit,  if  it  was  lost  for  want  of  evidence  as  to  the 
identity  of  the  slaves,  that  was  a  proper  matter  to  be  con- 
sidered by  the  circuit  court,  on  an  application  for  a  new 
trial,  but  is  no  ground  for  the  interposition  of  the  court  of 
chancery. 

Decree  affirmed,  at  the  costs  of  appellant. 


WOODCOCK  AND  WIFE  vs.  McDONALD. 

[bill  in  equity  by  hkirs-at-law  to  set  aside  probate  of  will.] 

1.  AUestcOim  of  tPtK.— Under  the  act  of  1806,  (Clay's  Digest,  596,  §  1,)  requir- 
ing three  subscribing  witnesses  to  a  will  of  realty,  it  is  not  necessary  that 
the  testator  should  sign  the  will  in  the  presence  of  the  witnesses,  nor  that 
they  should  subscribe  their  names  in  the  presence  of  each  other. 

2.  Election  by  legatee  or  heir-ai-law. — When  an  heir-at-law  or  legatee  has  received 
a  legacy  under  the  will,  he  should,  it  seems,  either  restore  or  offer  to  restore 
it  to  the  executor,  before  instituting  proceedings  in  chancery  to  set  aside 
the  probate. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

This  bill  was  filed  by  the  appellants,  as  heirs-at-law  of 
Alexander  Mims,  deceased,  to  set  aside  the  probate  of 
their  ancestor's  will,  which  was  dated  January  20,  1845, 
and  was  admitted  to  probate  on  the  20th  July,  1845.  In 
accordance  with  the  prayer  of  the  bill,  an  issue  was  sub- 
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mitted  to  a  jury,  who  returDed  a  verdict  in  favor  of  the 
validity  of  the  will.  The  chancellor  refused  to  grant 
another  trial,  and  dismissed  the  bill ;  and  his  decree  in 
these  particulars,  together  with  the  rulings  of  the  circuit 
court  on  the  trial  of  the  issue,  to  which  exceptions  were 
reserved,  is  now  assigned  as  error. 

Geo.  N.  Stewart,  for  the  appellant. — 1.  That  an  issue 
at  law  is  a  matter  of  right  in  the  heir,  see  12  Ala.  694.  But 
the  verdict  is  not  conclusive,  and  the  court  must  still  de- 
cide on  the  sufficiency  of  the  proof. — 3  Porter,  62 ;  11  Wen- 
dell, 227 ;  11  Ala.  894 ;  2  Dan.  Ch.  Pr.  1019. 

2.  The  proof  is  not  sufficient  to  establish  the  will  in  a 
ease  like  this.  More  proof  is  required  in  a  will,  than  in 
a  deed. — 3  P.  "W.  93.  As  to  what  is  meant  by  attestation^ 
see  3  Mass.    236,    330 ;  2   Paige,    147 ;  19  Barbour,  448 ; 

1  B.  Monroe,  117  ;  10  Paige,  90 ;  3  Porter,  66. 

3.  Proof  of  acknowledgment  is  not  sufficient  to  satisfy 
the  statute.— 2  Ilarr.  (N.  J.)  86  ;  7  Ilalst.  70 ;  11  Grattan, 
220,  244,  250. 

4.  In  cases  like  this,  the  law  does  not  presume  in  favor 
of  the  will,  but  every  necessary  fact  must  be  proved. — 
12  Ala.  687 ;  1  Eng.  Ecc.  P.  273,  442  ;  1  Loraax  on  Ex- 
ecutors, 104,  §  7. 

5.  Each  witness  must  be  able  to  prove  the  will  in  all  its 
material  requirements. — 6  Serg.  &  P.  47 ;  1  Randolph, 
131,  141 ;  1  Mass.  258 ;  13  Barbour,  17. 

6.  A  will  can  never  be  established  on  the  oath  of  a 
single  witness. — 6  Randolph,  234 ;  1  Dallas,  278. 

P.  Hamiltox,  contra. — A  motion  for  a  new  trial,  in 
cases  like  this,  must   be   addressed  to   the   chancellor. — 

2  Dan.  Ch.  Pr.  1306;  2  Paige,  482;  1  Hill's  Ch.  443 ; 
1  Iloffi  Ch.  Pr.  513.  A  new  trial  is  not  a  matter  of  right 
in  the  heir. — 5  Johns.  Ch.  154  ;  12  Simons,  28.  Gener- 
ally, the  verdict  will  not  be  disturbed,  if  the  presiding 
judge  report  that  he  is  satisfied. — 3  My.  &  K.  353.  The 
object  of  the  issue  is  simply  to  satisfy  the  conscience  of 
the  chancellor ;  and  if  he  thinks  that  substantial  justice 
has  been  done,  he  will  not  disturb   the  verdict. — 2  Dan. 
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Ch.  1311 ;  1  Hoff.  Ch.  Pr.  514;  1  Greene's  Ch.  R.  154 
2  Paige,  482  ;  1  Sim.  &  Stu.  150;  1  Turner  &  Russ.  138 
15  Vesey,  503 ;  11  ib.  52 ;  1  Edw.  17  ;  8  Dana,  207 
1  Turner,  178. 

2.  The  proof  ot  execution  and  attestation  satisfies  all 
the  requisitions  of  the  statute. — 1  Jarman  on  Wills,  214; 
1  Lomax  on  Executors,  25-33  ;  1  Metcalf,  349  ;  10  ih.  55 ; 
17  Pick.  373  ;  6  Bing.  310  ;  7  ih.  457;  1  Cromp.  &  Mees. 
140;  4  Kent's  Com.  513-16  ;  3  Burr.  1775;  Hoffman  v. 
Hoffman,  26  Ala.  546. 

3.  The  plaintiffs,  having  received  their  legacy  under 
the  will,  thereby  elected  to  confirm  it,  and  are  bound  by 
that  election.— 17  Pick.  303 ;  2  Gill,  283  ;  2  Rawle,  168 ; 
1  Dev.  &  Bat.  Eq.  634 ;  7  Beavau,  93  ;  1  Riley's  Ch.  R.  205. 

STOXE,  J. — The  will  in  this  case  was  attested  by  three 
subscribing  witnesses ;  and  the  question  is  here  made, 
that  the  attestation  is  insufficient  under  the  act  of  1806. 
Clay's  Digest,  596,  §  1. 

One  of  the  witnesses  testifies,  that  he  saw  the  testator 
subscribe  the  paper  in  controversy  as  his  last  will  and 
testament ;  and  that  he,  the  witness,  then  and  there,  at 
the  request,  and  in  the  presence  of  the  testator,  subscribed 
the  same  as  a  witness.  This  witness  further  testifies, 
that  he  wrote  the  said  will  as  the  same  was  dictated  to 
him  by  Mr.  Mims ;  that  he  read  it  over,  and  Mr.  Mims 
approved  it;  and  that  the  paper  was  complete  in  all  its 
devises  and  bequests  when  Mr.  Mims  signed  it.  A  sec- 
ond witness  testifies,  that,  a  day  or  two  after  this,  Mr. 
Mims  produced  the  will,  informed  the  witness  what  it 
was,  acknowledged  his  signature  to  it,  and  requested 
witness  to  sign  it  as  a  witness ;  and  that  he  thereupon  did 
so,  in  the  presence  of  the  testator.  The  third  witness  signed 
the  paper  as  a  subscribing  witness,  in  the  presence,  and 
at  the  request  of  Mr.  Mims ;  the  latter  acknowledging 
his  signature  to  the  paper,  but  not  informing  witness  that 
it  was  his  will.  This  signature  was  attached  some  four 
months  after  Mr.  Mims  and  the  first  two  witnesses  had 
subscribed  their  names. 

The  discrepancies  in  the  testimony  of  the  subscribing 
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witnesses,  are  not  greater  than  might  often  arise  between 
witnesses  of  the  greatest  integrity,  who  relate  the  minute 
circumstances  of  a  transaction,  more  than  five  years  after 
their  occurrence. 

If  the  manner  of  the  attestation  in  this  case  is  a  com- 
pliance with  the  statute  requiring  three  subscribing 
witnesses  to  a  will,  to  render  it  eft'ectual  to  pass  the  title 
to  real  estate,  we  do  not  think  the  proof  in  this  record 
authorized  any  other  decree  than  the  one  rendered  by  the 
chancellor.  "We  will  not  collate  the  testimony,  as  we 
understand  the  appellants  to  rely,  mainly,  for  a  reversal, 
on  the  legal  question  above  presented. 

The  statute  which  determines  the  validity  of  this  will 
declares,  that  persons  owning  real  estate  may  devise  and 
dispose  of  the  same  "by  last  will  and  testament ;  prorfc^ec?, 
that  such  last  will  and  testament  be  signed  by  the  testa- 
tor or  testatrix,  or  by  some  person  in  his  or  her  presence, 
and  by  his  or  her  direction,  and  attested  by  three  or  more 
respectable  witnesses,  subscribing  their  names  thereto  in 
the  presence  of  such  devisor." — Clay's  Digest,  596,  §  1. 

The  language  of  this  statute  does  not  require,  in  express 
terms,  that  the  witnesses  shall  be  present  when  the  testa- 
tor signs,  or  that  they  shall  subscribe  their  names  in  the 
presence  of  each  other.  It  is  argued,  however,  that  inas- 
much as  the  statute  requires  three  witnesses  to  make  a 
will  eifectual  to  pass  real  estate,  each  witness  ought  him- 
self to  be  able  to  prove  every  fact  essential  to  a  valid  will ; 
that  these  witnesses  are  placed  by  the  law  around  the 
testator  to  guard  his  estate  against  imposition  and  fraud. 

The  5th  section  of  the  English  statute  of  frauds,  29th 
Car.  II,  is,  in  substance,  identical  with  our  statute  of  1806, 
so  far  as  this  question  is  concerned.  Under  that  statute, 
some  doubts  were  at  one  time  entertained,  whether  all 
the  witnesses  should  not  be  present,  and  actually  see  the 
testator  sign  his  will.  That  doubt  soon  gave  way,  and 
by  a  chain  of  adjudication,  from  Smith  v.  Codron,  2  Ve- 
sey,  sr.  455,  down  to  a  recent  period,  the  doctrine  is  there 
firmly  established,  that  the  act  of  signing  need  not  be  in 
the  presence  of  all,  or  even  any  of  the  subscribing  w^it- 
nesses.     The  same  rule  prevails  in  most  of  the  States  of 
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this  confederacy.  lu  some,  the  actual  presence  of  the 
witnesses  at  the  signing  is  required  by  express  statute. 
"When  this  is  the  case,  it  follows,  necessarily,  that  the 
courts  cannot  dispense  with  this  statutory  regulation.  A 
citation  of  the  numerous  authorities  on  these  points  would 
swell  this  opinion  unnecessarily.  In  addition  to  the  cita- 
tions on  appellee's  brief,  the  reader  is  referred  to  the 
second  American  edition  (by  Perkins)  of  Jarman  on 
AVills,  vol.  1,  top  pages  115-8,  and  notes.  This  direct 
question  was  considered  and  determined  in  accordance 
with  this  view,  in  Hoftman  v.  Hoffman,  26  Ala.  535. 

We  think  the  manner  of  the  attestation  in  this  case, 
was  a  substantial  compliance  with  the  statute. 

There  is  another  question  presented  by  this  record,  not 
necessary  to  be  now  determined,  but  on  which  we  feel  it 
our  duty  to  indicate  what  would  be  the  correct  practice. 
Mr.  and  Mrs.  Woodcock  received  the  legacy  given  them 
by  the  will  of  Mr.  Mims.  Near  five  years  afterwards  they 
filed  this  bill,  to  annul  the  will,  and  vacate  the  probate 
thereof,  on  the  ground  that  it  was  not  the  will  of  the  sup- 
posed testator.  Neither  before  nor  since  the  filing  of 
their  bill,  did  they  offer  to  return  to  the  executor,  or  to 
the  probate  court,  the  legacy  thus  received  and  held  by 
them.  We  do  not  now  determine  whether  this  omission 
is  fatal  to  the  equity  of  the  bill ;  or  whether  the  chancel- 
lor, following  what  seems  to  be  the  practice  in  the  eccle- 
siastical court  of  England,  should  not,  after  the  bill  was 
filed,  and  the  answer  had  disclosed  the  fact  that  complain- 
ants were  in  possession  of  their  legacy,  have  made  an 
order  that,  before  proceeding  in  their  said  suit,  they 
should  restore  the  legacy  to  the  executor.  We  think  the 
safer  practice,  in  all  similar  cases,  would  be,  for  a  legatee, 
who  seeks  to  set  aside  a  will  under  which  he  has  taken, 
to  restore  the  legacy  to  the  executor,  or  offer  to  do  so, 
before  he  institutes  his  proceedings. — See  Bell  v.  Arm- 
strong, 1  Add.  Ecc.  353 ;  Braham  v.  Burchell,  3  Add. 
243 ;  Ilamblett  v.  Hamblett,  6  K  H.  333  ;  1  Jarman  on 
Wills,  214;  Thellusson  v.  Woodford,  13  Vesey,  209; 
Tibbetts  v.  Tibbetts,  19  Vesey,  656  ;•  Brown  v.  Ricketts, 
3  Johns.  Ch.  553 ;  Glen  v.  Fisher,  6  Johns.  Ch.  33 ;  Hyde 
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V.  Baldwin,  17  Pick.  303 ;  McElfresh  v.  Schley  &  Barr, 
2  Gill,  182,  201-2 ;  Field  v.  Eaton,  1  Dev.  Eq.  283 ;  Bir- 
mingliam  v.  Kirwan,  2  Sch.  &  Lef.  449. 

These  results  render  unnecessary  the  consideration  of 
any  other  question  in  the  record. 

The  decree  of  the  chancellor  is  affirmed. 


CAMEROiT  vs.  ABBOTT. 

[bill  in  equity  for  specific  performance.] 

1.  Allegations  of  bill. — An  allegation  in  a  bill,  that  complainant  "is  informed'^ 
of  the  existence  of  a  material  fact,  is  not  an  averment  that  such  fact  exists. 

2.  Same. — An  allegation,  that  two  of  the  defendants,  who  have  the  legal  title 
to  the  lands  in  controversy,  "have  no  claim  to  said  land,  or  any  portion 
thereof,  or  any  interest  therein,  which,  in  equity  and  good  conscience,  can 
counteract  or  overreach  complainant's  complete  equity,"  is  but  the  state- 
ment of  a  conclusion,  and  not  the  averment  of  facts. 

3.  When  trust  will  be  implied  against  holder  of  legal  title. — Where  a  bill,  seeking 
the  specific  performance  of  a  contract  for  the  sale  of  land,  shows  on  its  face 
that  one  of  the  defendants,  through  whom  the  plaintiff  does  not  deduce  his 
title,  holds  the  legal  title  to  the  land  by  patent  from  the  United  States,  it 
must  also  show  that  the  legal  title  is  subordinate  to  the  equitable  title 
under  which  the  plaintiff  claims  ;  otherwise,  the  bill  is  without  equity  as 
against  the  holder  of  the  legal  title. 

4.  Proof  without  allegations. — Relief  cannot  be  granted  on  matters  admitted  and 
proved,  when  not  supported  by  the  requisite  allegations  in  the  bill. 

5.  Dismissal  of  bill  without  prejudice. — Where  the  bill  is  without  equity  as  to  one 
of  the  defendants,  for  want  of  proper  allegations,  but  the  answers  and 
proof  establish  a  case  for  equitable  relief  against  him,  the  bill  should  not 
be  dismissed  absolutely  as  to  him. 

6.  Decree  reversed  and  rendered.— li  a  bill  is  dismissed  absolutely  by  the  chan- 
cellor, when  it  should  only  be  dismissed  without  prejudice,  the  appellate 
court  will  reverse  the  decree,  at  the  instance  of  the  complainant,  and  itself 
render  the  proper  decree. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  James  B.  Clark. 
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This  bill  was  filed  by  Benjamin  II.  Cameron,  against 
Job  Taylor,  Daniel  Neves,  Joseph  Bryan,  Thomas  J. 
Abbott,  Alfred  Johnson,  and  Moses  Bentley,  to  enforce 
the  specific  performance  of  a  contract  for  the  sale  of  a 
tract  of  land,  which  Cameron  purchased  from  Bentley, 
who  bought  from  Johnson,  who  bought  from  Taylor,  by 
and  with  the  consent  of  Neves.  The  bill  alleged,  that 
said  Taylor  and  Neves  purchased  the  land  prior  to  1838, 
but  did  not  state  from  whom  they  purchased ;  that  Taylor 
afterwards  sold  to  Johnson,  by  and  with  the  consent  of 
Neves,  and  executed  to  him  a  bond,  conditioned  to  make 
titles  when  patents  should  issue  for  the  same ;  that  this  bond 
was  canceled  when  Johnson  sold  to  Bentley,  and  a  new 
bond  was  then  executed  to  Bentley,  by  Johnson,  Taylor  and 
Neves  jointly,  conditioned  as  the  former  had  been  ;  that 
this  latter  bond  was  assigned  by  Bentley  to  Cameron 
when  the  contract  of  sale  between  them  was  made  ;  that 
each  of  these  parties  entered  into  possession  under  his 
purchase,  and  made  valuable  improvements  on  the  land ; 
that  patents  were  afterwards  issued  to  Taylor,  Neves, 
Bryan,  and  Abbott ;  that  complainant  "never  heard  of 
any  claim  which  said  Bryan  and  Abbott  had  to  said  lands, 
until  he  saw  their  names  in  the  patents,  nor  does  he  yet 
know  whether  they  pretend  to  have  any  real  claim  to 
said  lands;"  that  he  "is  informed  that  said  Abbott  and 
Bryan  were  requested  by  said  Taylor  and  Neves  to  have 
patents  issued  for  said  lands,  with  other  lands,  and  that 
they  run  their  names  into  those  patents  so  as  to  secure 
their  fees ;"  and  complainant  charged,  "that  said  Abbott 
and  Bryan  have  no  claim  to  said  lands,  or  any  portion 
thereof,  or  any  interest  therein,  which,  in  equity  and  good 
conscience,  can  counteract  or  overreach"  his  complete 
equity. 

Abbott  demurred  to  the  bill,  for  want  of  equity,  and 
the  chancellor  sustained  the  demurrer ;  but  he  rendered  a 
decree  for  the  plaintift*  against  the  other  defendants.  The 
sustaining  of  the  demurrer,  and  the  dismissal  of  the  bill 
as  to  Abbott,  are  the  matters  now  assigned  as  error. 
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Chilton,  Morgan  &  Chilton,  for  the  appellant. 
1^0  counsel  appeared  for  the  appellee. 

"WALKER,  J. — The  patent  to  the  land  in  controversy 
in  this  case  is  averred  in  the  bill  to  have  issued  to  Job 
Taylor,  Daniel  Neves,  Joseph  Bryan,  and  Thomas  J. 
Abbott.  It  is  clear  that,  if  nothing  to  the  contrary  be 
shown,  the  patent  must  be  regarded  as  evidence,  alike  at 
law  and  in  equity,  of  title  in  those  in  whose  favor  it  issued. 
Masters  v.  Eustis,  3  Porter,  368  ;  Crommelin  v.  Minter, 
9  Ala.  594.  Therefore,  we  must  regard  the  bill  as  show- 
ing a  good  legal  and  equitable  title,  to  an  undivided  one- 
fourth  of  the  land,  in  the  defendant  Abbott,  as  one  of  the 
four  tenants  in  common  to  whom  the  patent  issued, 
unless  some  averment  in  the  bill  shows  the  contrary. 

The  bill  states  the  purchase  by  the  complainant  from 
Moses  Bentley,  and  the  assignment  by  the  latter  to  him 
of  a  bond  for  titles  given  by  Alfred  Johnson,  Job  Taylor 
and  Daniel  Neves ;  and  also  a  purchase  by  Alfred  Johnson 
from  Job  Taylor,  with  the  consent  of  Daniel  Neves,  and 
the  execution  of  bonds  for  title  by  Job  Taylor  to  Johnson. 
The  bill  avers,  also,  that  Job  Taylor  and  Daniel  Neves 
purchased  the  land  ;  but  it  does  not  state  from  whom  the 
purchase  was  made,  or  that  the  person  from  whom  the 
purchase  was  made  had  any  interest  or  title  to  the  land 
or  connection  with  it.  If  the  bill  had  shown  that  Job 
Taylor  and  Daniel  Neves  had  purchased  the  land  from  a 
Creek  reservee,  and  obtained  a  deed  which  was  approved 
by  the  president,  and  upon  which  the  patent  afterwards 
issued  in  the  name  of  the  four  persons,  the  equitable  title 
would  be  in  the  complainant,  and  Abbott  would  be  held 
a  trustee  for  him.  But  the  bill  fails  to  show  that  the 
complainant  derived  any  title  or  right,  either  perfect  or 
imperfect,  by  his  purchase,  by  the  omission  to  show  that 
those  under  whom  he  held  had  any  right  or  title  or  any 
kind  of  interest  in  the  land.  There  is  nothing  in  the  bill, 
which  shows  that  the  inchoate  right  to  public  land,  which 
may  be  acquired  before  the  issue  of  a  patent,  was  vested 
either  in  the  complainant,  or  those  under  w^hom  he  held. 

There  are  two  sentences  in  the  bill,   upon  which  the 


JAmiARY  TERM,  1857. 419 

Cameron  v.  Abbott. 

pleader  may  have  relied  to  give  it  equity  as  against 
Abbott  and  Bryan.  Those  two  sentences  are  in  the  fol- 
lowing words  :  "  Your  orator  is  informed,  that  said  Abbott 
and  Bryan  were  requested  by  said  Taylor  and  Neves  to 
have  patents  issued  for  said  land,  and  other  lands,  and 
that  they  run  their  names  into  those  patents,  so  as 
to  secure  their  fees.  Your  orator  charges,  that  said 
Abbott  and  Bryan  have  no  claim  to  said  lands,  or  any 
portion  thereof,  or  any  interest  therein,  which,  in  equity 
and  good  conscience,  can  counteract  or  overreach  the 
complete  equity  of  your  orator,  coupled  with  his  adverse 
actual  possession."  The  former  of  those  sentences  is  not 
an  averment,  but  a  mere  statement  of  what  the  complain- 
ant had  heard. — Jones  v.  Cowles,  26  Ala.  612 ;  Read  v. 
Walker,  18  Ala.  323.  The  latter  is  not  the  averment  of 
a  fact,  but  of  a  conclusion,  without  the  merit  of  stating 
the  facts  upon  which  the  conclusion  is  predicated. 

The  demurrer  of  Abbott  was,  therefore,  properly  sus- 
tained to  the  bill,  and  the  complainant's  bill  was  properly 
dismissed  as  to  him. 

If  it  be  true  that  the  answer  states  facts,  and  the  testi- 
mony proves  them,  upon  which  the  complainant  would 
be  entitled  to  a  decree  against  Abbott,  it  will  not  avail 
the  complainant,  because  he  was  entitled  to  no  decree  not 
authorized  by  the  allegations  of  the  bill.  All  he  can 
claim  is,  that  the  bill,  so  far  as  it  related  to  Abbott,  should 
have  been  dismissed  without  prejudice  to  his  right  to  file 
another  bill  against  him.  That  was  the  decree  in  relation 
to  Abbott  which  should  have  been  rendered  by  the  chan- 
cellor; and  as  the  chancellor  dismissed  it  absolutely  as  to 
Abbott,  we  must  reverse  the  decree  in  that  respect,  and 
render  it  as  above  indicated  ;  and  in  all  other  respects  the 
decree  of  the  chancellor  is  affirmed.  The  appellant  must 
pay  the  costs  of  the  appeal. 
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MAGEE  vs.  McMILLAiN". 

[bill   in   equity   fob   foreclosure   of   mortgage — CROSS   BILL   SETTING   UP 
EQUITABLE   SET-OFF.] 

1.  When  defect  of  title  avails  purchaser  as  equitable  set-off. — A  purchaser  of  land, 
having  been  put  in  possession  under  his  contract,  and  received  a  deed  with 
covenants  of  warranty,  cannot,  in  the  absence  of  fraud  in  the  sale,  or  the 
insolvency  of  his  vendor,  maintain  a  cross  bill  on  account  of  a  defect  in  the 
title,  when  the  vendor  files  a  bill  to  foreclose  a  mortgage  given  to  secure 
the  purchase-money. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Wade  Keyes. 

The  original  bill  in  this  case  was  filed  by  Thomas  Mc- 
Millan, to  foreclose  a  mortgage  on  a  tract  of  land,  executed 
by  Roger  Stewart  and  wife,  to  secure  the  payment  of  the 
notes  for  the  purchase-money ;  said  land  having  been 
previously  sold  by  McMillan  to  Mrs.  Stewart,  and  a  deed, 
with  covenants  of  warranty,  having  been  executed.  Jacob 
Magee,  to  whom  Stewart  and  wife  sold  and  conveyed 
after  the  execution  of  the  mortgage,  was  made  a  co-de- 
fendant with  them,  and  filed  an  answer,  which  was  prayed 
to  be  taken  as  a  cross  bill ;  alleging  that,  since  he  had 
entered  into  possession  under  his  contract,  one  J.  H.  Ad- 
ams, claiming  under  a  title  superior  to  that  of  McMillan, 
had  instituted  an  action  of  ejectment  against  him  for  a 
portion  of  the  land,  of  which  suit  he  had  notified  McMil- 
lan ;  and  praying  that  the  foreclosure  suit  might  be 
enjoined  until  McMillan  settled  or  arranged  this  outstand- 
ing incumbrance,  and  that  the  amount  which  might  be 
reasonable  and  necessary  to  buy  in  this  claim  might  be 
deducted  from  the  mortgage  debt. 

The  chancellor  dismissed  the  cross  bill,  for  want  of 
equity ;  and  his  decree  on  this  point  is  now  assigned  as 
error. 

P.  Hamilton,  for  appellant,  cited  the  following  cases : 
Gannard  v.  Eslava,  20  Ala.   733 ;  Mobile  Bank  v.  Hall, 
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6  Ala.  646 ;  Cullum  v.  Branch  Bank,  4  Ala.  21 ;  K"elson 
&  Hatch  V.  Dunn,  15  Ala.  513;  Goodwin  v.  McGeheo, 
15  Ala.  248 ;  1  Dana,  589  ;  3  Dan.  Ch.  PI.  1747  ;  6  Mon- 
roe, 119 ;  6  Johns.  Ch.  546 ;  26  Wendell,  109  ;  5  Peters, 
263 ;  7  Cranch,  69  ;  2  I^ott  &  McCord,  186  ;  2  Johns.  Ch. 
546 ;  3  Paige,  117,  648. 

Robert  H.  Smith,  contra,  cited  Cullum  v.  Branch  Bank, 
4  Ala.  21 ;  "Walton  v.  Bonham,  24  Ala.  513  ;  Lanier  v. 
Hill,  25  Ala.  558 ;  Wraj's  Adm'rs  v.  Furniss,  27  Ala.  471. 

STOXE,  J. — The  strongest  cases  in  our  decisions,  fa- 
voring the  defense  set  up  by  the  cross  bill,  are.  Read  v. 
Walker,  18  Ala.  323  ;  Smith  v.  Robertson,  23  Ala.  312, 
and  Lanier  v.  Hill,  25  Ala.  554. 

In  Read  v.  Walker,  although  it  is  not  made  an  abso- 
lutely controlling  point  in  the  opinion,  yet  the  bill 
charged,  that  if  the  land  were  lost,  the  other  property  of 
the  vendor  would  not  be  sufficient  to  indemnify  Walker, 
the  purchaser,  who  in  that  case  invoked  the  power  of  the 
chancellor  for  his  indemnification.  The  bill  was  not 
answered  by  Read  ;  and,  under  the  statute,  the  averments 
of  the  bill  were  regarded  as  admitted  by  the  defendant. 
Another  fact,  materially  distinguishing  that  case  from 
this,  is,  that  there  only  a  bond  for  title  had  been  given ; 
and  the  purchase-money  having  been  paid.  Walker  had 
the  clear  right  to  demand  a  good  title,  and,  failing  to 
obtain  it,  to  insist  on  a  rescission  of  the  contract,  if  he 
elected  to  do  so. — Clemens  v.  Loggins,  1  Ala.  622  ;  Parks 
V.  Brooks,  16  Ala.  529  ;  Cullum  v.  Branch  Bank,  4  Ala. 
21.  The  vendor's  inability  to  make  such  title  as  Walker 
had,  under  the  law,  a  right  to  demand,  being  one  of  the 
admitted  facts,  it  was  not  a  condition  precedent  to  com- 
plainant's right  to  relief,  that  he  should  go  through  the 
useless  ceremony  of  tendering  a  deed  to  be  signed. 
Griggs  V.  Woodruff,  14  Ala.  9 ;  Smith  v.  Robertson, 
23  Ala.  312. 

In  the  cases  of  Smith  v.  Robertson,  and  Lanier  v.  Hill, 
supra,  the  respective  vendors  had  no  interest  whatever  in 
the  lands  they  sold,   and  had  not  even  a  shadow  of  au- 
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tliority  for  making  the  sales.  Those  cases  are  utterly 
unlike  the  present. 

"We  think  the  doctrine  must  be  regarded  as  settled  in 
this  State,  that  where  a  sale  of  land  is  made  by  deed,  with 
covenants  of  warranty,  and  the  vendee  has  gone  into 
possession  under  the  contract,  and  he  and  those  claiming 
under  him  have  not  been  evicted, — no  defense,  either  at 
law  or  in  equity,  which  rests  on  a  mere  incumbrance 
upon  the  title,  can  be  made,  unless  there  was  fraud  in  the 
sale,  or  the  vendor  is  insolvent,  or  unable  to  make  good 
the  covenants  in  his  deed. — Cullum  v.  Branch  Bank, 
4  Ala.  21 ;  Parks  v.  Brooks,  16  Ala.  529 ;  McLemore  v. 
Mabson,  20  Ala.  137 ;  Patton  v.  England,  15  Ala.  69. 

The  cross  bill  in  this  case  charges  no  fraud,  and  there 
is  no  averment  that  McMillan  is  not  able  to  respond  in 
damages  on  his  covenants  of  warranty. 

In  the  case  of  McLemore  v.  Mabson,  20  Ala.  137,  the 
same  facts  existed  as  are  shown  by  this  record,  with  the 
single  exception,  that  there  was  in  that  case  no  cross  bill. 
This  court  said,  "so  far  as  this  record  discloses,  the  com- 
plainants are  fully  able  to  respond  at  law  for  any  injury 
the  defendant  may  have  sustained  by  the  breach  of  the 
covenants  of  his  deed,  and  he  therefore  lays  no  predicate 
for  an  equitable  set-off,  if  one  could  be  allowed  without  a 
cross  bill."  It  is  true  this  is  mere  dictum.  "We  think, 
however,  that  it  is  sustained  by  the  spirit  of  our  entire 
current  of  decisions  on  questions  of  kindred  ^character. — 
See  Goodwin  v.  McGehee,  15  Ala.  233 ;  Parks  v.  Brooks, 
16  Ala.  529. 

"We  are  aware  that  Chancellor  Kent  granted  an  injunc- 
tion in  a  case  similar  to  this:  Johnson  v.  Gore,  2  Johns. 
Ch.  546 ;  and  that  Justice  Bronson,  in  a  dictum,  assented 
to  the  doctrine. — See  Edwards  v.  Bodine,  26  "Wend.  109. 
"We  think,  however,  that  the  argument  of  the  distinguished 
judge  who  delivered  the  opinion  in  Edwards  v.  Bodine, 
is  against  the  principle  he  conceded,  as  above  stated,  and 
fully  justifies  the  c^idMwi  of  our  own  court  in  McLemore 
V.  Mabson,  supra. 

Although  the  rule  does  not  require  that  a  cross  bill 
shall  rest  on  an  independent  equity,  yet,  to  avail  anything, 
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it  must  present  a  defense,  either  legal  or  equitable,  to  the 
claim  asserted  by  the  bill. — Nelson  &  Hatch  v.  Dunn, 
15  Ala.  501 ;  Goodwin  v.  McGehee,  15  Ala.  232,  240-1. 

The  gravamen  of  the  cross  bill  is,  that  McMillan's  ven- 
dors had  no  title,  and  that  one  Adams  had  commenced 
suit  for  the  recovery  of  a  valuable  part  of  the  premises 
purchased.  We  cannot  learn  from  anything  in  this  record 
that  the  ejectment  suit  will  be  successful ;  and  there  being 
no  averment  of  McMillan's  insolvency,  the  covenant  of 
warranty  contained  in  his  deed  to  Mrs.  Stewart  aftbrds 
ample  protection  to  her,  and  to  all  others  who  by  purchase 
have  succeeded  to  her  rights  under  the  deed. 

There  is  in  this  case  no  decree  in  terms  for  money,  and 
we  have  no  authority  to  adjudge  the  10  per  cent,  damages. 
Code,  §§  3032-3. 

The  decree  of  the  chancellor  is  affirmed. 


DONALDSON  vs.  BEAED. 

[SCMMAKY  PKOCEEDIXa  TO  ESTABLISH  DESTROYED  JCDGMEKT.] 

1.  Parties  and  practice. — Under  the  act  of  February  17,  1854,  (Session  Acts 
1853-4,  p.  218,)  providing  for  the  establishment  of  lost  records  and  other 
papers  which  were  destroyed  by  the  burning  of  the  court-house  of  Coffee 
county  in  1851,  a  judgment  of  the  circuit  court  may  be  established  on  the 
application  of  one  claiming  to  V;e  the  assignee  of  the  plaintifTs  administra- 
tors ;  nor  is  it  necessary,  in  such  case,  that  the  judgment  should  be  revived 
before  it  is  established  ;  but  it  may  be  afterwards  revived  in  the  court  in 
which  it  was  originally  rendered. 

Appeal  from  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  C.  "W.  Eapier. 

This  proceeding,  for  the  establishment  of  a  judgment  of 
the  circuit  court  of  Coffee  county,  in  favor  of  James  Beard 
against  John  Donaldson,  was  instituted  before  the  pro- 
bate court  of  said  county,  by  John  L.  Benton  and- Joseph 
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Anderson,  who  claimed  to  be  the  owners  of  said  judg- 
ment by  assignment  from  the  administrators  of  said 
Beard.  The  probate  court  having  established  the  judg- 
ment, the  proceeding  was  removed  by  the  defendant  to 
the  circuit  court,  where  judgment  was  again  rendered 
against  him,  but  for  a  different  amount ;  and  the  rendi- 
tion of  this  latter  judgment  is  now  assigned  as  error. 

"Watts,  Judge  &  Jackson,  for  appellant,  contended, — 

1.  That  the  administrators  of  the  plaintiff  could  not  in- 
stitute proceedings  for  the  establishment  of  the  judgment, 
until  they  had  revived  it  in  their  names. 

2.  That  the  proceeding  could  not  be  instituted  by  the 
assignees  of  the  administrators. 

3.  That  the  judgment  of  the  circuit  court  was  not  sup- 
ported by  the  proceedings  had  before   the  probate  court. 

E.  C.  Bullock,  and  James  L.  Pugh,  contra,   insisted, — 

1.  That  the  statute  under  which  the  proceeding  was 
instituted,  authorized  any  one,  owning  a  lost  or  destroyed 
judgment,  to  have  it  established. 

2.  That  the  judgment  could  only  be  properly  revived 
after  it  had  been  established. 

3.  That  the  judgment  of  the  circuit  court,  being  erro- 
neous only  in  amount,  would  be  here  corrected,  at  the 
appellant's  costs. 

RICE,  C.  J. — This  was  a  proceeding  under  the  act  of 
February  17th,  1854,  (Pamphlet  Acts  of  1853-4,  p.  218,) 
to  establish  before  the  judge  of  probate  of  Coffee  county 
a  judgment  of  the  circuit  court  of  that  county,  which  had 
been  destroyed  by  the  burning  of  the  court-house  in  said 
county,  in  March,  1851.  The  judgment  was  established 
by  the  judge  of  probate ;  and  afterwards  the  defendant 
caused  the  proceedings  to  be  removed  into  the  circuit 
court,  by  certiorari.  On  the  return  of  the  certiorari,  the 
circuit  court  rendered  a  new  judgment,  for  a  different 
amount,  against  the  defendant  in  the  destroyed  judgment. 
There  is  nothing  to  warrant  the  new  judgment  thus  ren- 
dered by  the  circuit  court,  and  it  must  be   reversed,   and 
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held  for  naught.  But  the  proceedings  before  the  probate 
judge,  which  were  carried  by  certiorari  to  the  circuit  court, 
are  authorized  by  the  act  above  referred  to.  Upon  the 
return  of  the  certiorari,  the  circuit  court,  instead  of  render- 
ing the  new  judgment  above  mentioned,  should  have 
dismissed  the  certiorari,  and  ordered  the  probate  judge  to 
proceed  according  to  law  on  the  judgment  rendered  by 
him  establishing  the  destroyed  judgment;  and  as  the 
circuit  court  should  thus  have  proceeded,  we  shall  do 
what  it  ought  to  have  done. 

It  was  not  necessary  to  have  the  destroyed  judgment 
revived,  before  proceeding  to  establish  it  under  the  afore- 
mentioned act.  It  can  only  be  revived  in  the  circuit 
court,  where  it  was  originally  rendered  ;  and  now  that  it 
has  been  established  under  the  act  aforesaid,  the  proceed- 
ing to   revive  it  may  be  commenced  in  the  circuit  court. 

The  judgment  of  the  circuit  court,  for  $244,52,  is 
reversed,  and  judgment  here  rendered,  dismissing  the 
certiorari,  and  ordering  the  probate  judge  to  proceed 
according  to  law  on  the  judgment  established  by  him. 
The  appellant  must  recover  the  costs  of  the  appeal  to  this 
court ;  but  he  must  pay  the  costs  of  the  court  below. 


RAINES'  ADM'R  vs.  RAISES'  CREDITORS. 

[issue  coxtestino  rbpokt  of  ixsolvexct.] 

.  Declarations  against  interest. — Where  the  creditors  of  an  estate  contest  a  re- 
port of  its  insolvency,  and  seek  to  establish  for  the  decedent  a  partnership 
interest  in  a  mercantile  firm  which  was  not  included  in  the  administrator's 
schedule  of  assets,  the  admissions  of  the  decedent,  to  the  eCFect  that  he  was 
not  a  partner,  are  competent  evidence  for  the  administrator,  as  being 
against  interest. 

,  Injury  presumed  from  error. — Injury  will  be  presumed  from  the  erroneous 
exclusion  of  evidence,  unless  the  bill  of  exceptions  sets  out  all  the  evidence, 
and  thereby  shows  that  no  injury  could  have  resulted  from  the  error. 

28 
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3.  Affidavit  of  insolvency ,  and  issue  thereon. — An  affidavit,  appended  to  an  admin- 
istrator's report  of  insolvency,  to  the  effect  "that  the  facts  stated  in  the 
foregoing  petition  and  report  he  believes  to  be  true,"  is  not,  it  seems,  a 
substantial  compliance  with  the  requisitions  of  the  statute,  (Code,  §  1831 ;) 
but  the  defect  in  such  affidavit  is  waived  by  taking  if<sue  on  the  report. 

4.  Contents  of  report  of  imolvenn/  — If  the  decedent  was  a  member  of  a  mercantile 
partnership,  the  report  of  insolvency  should  set  out  the  extent  of  his  inter- 
est, with  schedules  showing  the  assets  and  liabilities  of  the  firm,  so  far  as 
they  can  he  learned  by  the  administrator. 

5.  Jjecree  071  trial  of  issue  contesting  report. — Proof  of  the  existence  of  assets  not 
included  in  the  administrator's  report  of  insolvency,  does  not  authorize  the 
dismissal  of  his  report  and  petition,  unless  such  discovered  assets  are  suffi- 
cient to  show  that  the  estate  is  solvent. 

Appeal  from  the  Probate  Court  of  Henry. 

In  the  matter  of  the  estate  of  Thomas  Raines,  deceased, 
which  was  reported  insolvent  by  John  J.  Cassady,  the 
administrator  ;  wliich  report  was  contested  by  the  credit- 
ors of  the  estate.  In  the  affidavit  appended  to  the  report, 
the  administrator  made  oath  "that  the  facts  stated  in  the 
foregoing  petition  and  report  he  believes  to  be  true."  The 
issue  was  submitted  to  the  decision  of  the  court,  without 
the  intervention  of  a  jury ;  and  the  evidence  adduced  on 
the  trial,  as  set  out  in  the  bill  of  exceptions,  was  as  follows ; 

"Proof  was  made,  on  the  part  of  the  contestants,  that 
the  decedent  claimed  to  be  a  partner  in  the  store  of  A.  & 
J.  J.  Cassady,  in  the  presence  of  said  J.  J.  Cassady,  ad- 
ministrator as  aforesaid,  who  admitted  the  same ;  that 
Alex.  Cassady,  one  of  the  members  of  said  firm,  admitted 
the  same  fact  on  two  diftcrent  occasions,  and  told  one  of 
the  witnesses  that  said  decedent  owned  a  half  interest  in 
said  firm ;  that  said  Alexander  and  John  J.  Cassady  fre- 
quently spoke  of  said  decedent's  interest  in  said  store, 
and  one  of  the  reasons  why  his  name  was  not  used  in  the 
firm  was  the  fact  that  he  was  indebted  by  judgment 
against  him,  as  security,  in  Georgia  ;  that  said  decedent 
informed  another  witness,  in  the  presence  of  said  J.  J. 
Cassady,  who  admitted  the  same,  that  he  was  interested 
in  said  store  to  the  amount  of  $2,700  ;  that  J.  J.  Cassady, 
at  the  decedent's  burial,  said  that  his  estate  would  be 
worth  $9,000  or  $10,000  ;  that  said  decedent,  when  asked 
by  another  witness,  who  did  some  work  for  said  firm,  to 
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wliom  he  should  charge  the  work,  replied,  to  either  of  the 
Cassadjs  or  himself,  as  they  were  all  interested ;  and  that 
the  deceased,  some  two  or  three  months  before  his  death, 
offered  to  sell  his  interest  in  said  store.  Plaintiff  objected 
to  the  admissions  of  Alex.  Cassady,  on  the  ground  that 
he  was  not  a  party  to  this  suit ;  but  the  objection  was 
overruled  by  the  court. 

"Plaintiff  proved,  by  two  witnesses,  that  said  firm  was 
yet  indebted  to  a  large  amount ;  and,  by  the  clerk  of 
said  firm,  that  the  firm  had  lost  money,  that  all  the 
goods  purchased  had  been  sold,  that  all  its  solvent  debts, 
with  few  exceptions,  had  been  collected,  and  that  said 
Alex.  Cassady  had  appropriated  about  75  bales  of  cotton 
belonging  to  him  individually,  amounting  to  about  $3,000, 
to  the  payment  of  said  firm  debts.  This  witness  testified, 
on  cross  examination,  that  said  firm  purchased  goods  to 
about  the  amount  of  $20,000  or  $25,000,  and  sold  at  an 
average  profit  of  from  33  to  50  per  cent.;  and  that  the 
bad  debts  amounted  to  about  $5,000.  Plaintiff  proved, 
also,  that  said  decedent  stated,  previous  to  his  death,  that 
he  had  no  interest  in  said  firm,  and  assigned  the  bad  man- 
agement in  conducting  the  same  as  a  reason  for  not 
wanting  an  interest  in  it.  The  court  ruled,  that  the 
declarations  of  the  decedent,  for  or  against  himself,  were 
illegal,  unless  made  in  the  presence  of  one  of  the  mem- 
bers of  said  firm ;  to  which  ruling  plaintiff  excepted." 

"Upon  this  testimony,  the  plaintiff  asked  the  court  for 
a  decree  in  his  favor";  which  the  court  refused,  but 
dismissed  the  petition  and  report,  because  the  decedent's 
interest  in  said  firm  was  not  included  in  the  report ;  and 
an  exception  was  reserved  to  the  decree. 

All  the  rulings  of  the  court,  to  which  exceptions  were 
reserved,  are  now  assigned  as  error. 

Martin,  Baldwin  &  Sayre,  for  appellant. 
PuGH  &  Bullock,  contra. 

STONE,  J. — In  excluding  the  evidence  of  admissions 
made  by  the  intestate,  to  the  effect  that  he  was  not  a 
partner  in  the  firm  of  the  Cassadys,  we  think  the  probate 
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court  erred.  At  the  time  the  admissions  were  made,  they 
were  probably  against  the  interest  of  the  intestate.  If  a 
controversy  had  sprung  up,  during  the  life  of  Mr.  Raines, 
between  him  and  the  Cassadys;  and  the  question  had 
arisen,  whether  he,  Raines,  was  a  partner,  those  admis- 
sions would  have  been  clearly  competent  evidence,  if 
offered  against  Raines.  The  contesting  creditors,  in  this 
case,  can  only  subject  to  their  debts  whatever  interest  Mr. 
Raines  had  in  the  partnership  eflfects,  after  the  payment 
of  the  partnership  liabilities;  and  hence  his  admissions, 
made  during  his  life,  are,  in  this  controversy^  admissible 
on  the  question,  whether  or  not  he  was  a  partner.  "What 
weight  the  court  trying  the  case  would  accord  to  them, 
would  depend  on  the  circumstances  under  which  they 
were  made,  taken  in  connection  with  the  other  evidence 
in  the  case. 

If  it  be  true,  as  contended,  that  Mr.  Raines  was  embar- 
rassed by  judgments  in  the  State  of  Georgia,  and  there- 
fore he  desired  to  conceal  the  fact  of  his  alleged  interest 
in  said  partnership,  this  may  be  an  argument  against  the 
sufficiency  of  the  evidence,  while  it  fails  to  establish  its 
incompetency. 

It  is  here  contended,  that  the  exclusion  of  this  evidence 
was,  if  an  error,  without  injury  to  the  appellant ;  that  the 
testimony  stated  in  the  record  abundantly  proves  the 
partnership  between  Raines  and  the  Cassadys ;  that  the 
existence  of  this  partnership  proves  the  administrator's 
report  of  insolvency  to  be  false ;  and  that  hence  the  pro- 
bate court  rightly  refused  to  decree  the  estate  insolvent. 
Before  we  could  legitimately  reach  the  conclusion  we  are 
asked  to  draw,  it  would  be  an  indispensable  prerequisite, 
that  all  the  facts  on  which  the  judgment  below  was  pro- 
nounced should  be  brought  before  us. — See  Frierson  v. 
Frierson,  21  Ala.  549.  Here,  the  bill  of  exceptions  does 
not  purport  to  set  out  all  the  evidence  ;  and  in  such  case, 
we  cannot  presume  there  was  no  other  evidence  before 
the  court.  We  have  repeatedly  held  the  doctrine  last 
above  stated,  as  a  reason  for  affirming  judgments. — See 
Doe,  ex  dem.  School  Commissioners  v.  Godwin,  at  the 
present  term,  and  authorities  cited.     "We  think  the  prin- 


JANUARY  TERM,  1857. 429 

Raines'  Adm'r  v.  Raines'  Creditors. 

ciple  rests  on  a  basis  equally  impregnable,  wlien  we  are 
asked  to  draw  the  conclusion  that  an  admitted  error  has 
wrought  no  injury. 

The  error  above  named  must  work  a  reversal  of  this 
case ;  but,  as  the  questions  presented  by  the  record  will 
probably  arise  on  another  trial,  we  propose  to  lay  down 
rules  for  the  future  government  of  the  case. 

If  the  question  were  properly  presented  for  our  consid- 
eration, it  is  probable  the  affidavit  to  the  report  of  insol- 
vency is  insufficient. — See  Code,  §  1831.  But  the  issue 
formed  on  the  report  is  a  waiver  of  this  defect. 

We  think  the  probate  judge  mistook,  to  some  extent, 
the  character  of  the  issue  to  be  passed  on.  The  real  issue 
was,  the  insolvency  of  the  estate,  vel  non.  This  should 
have  been  the  controlling  inquiry.  If  the  assets  were  in- 
sufficient to  pay  the  debts  of  the  estate  and  expenses  of 
administration,  then  it  was  the  duty  of  the  judge  to  de- 
clare the  estate  insolvent. — Code,  §§  1828  to  1838  inclusive. 

Section  1830  of  the  Code  prescribes  what  the  report 
shall  contain  ;  and  it  is  the  duty  of  the  administrator  to 
comply  with  its  terms.  If  the  intestate  was  a  member  of 
the  firm  of  the  Cassadys,  then  it  was  clearly  the  duty  of 
the  administrator  to  set  out  the  extent  of  his  intestate's 
interest  in  said  partnership,  with  schedules,  showing  its 
assets  and  liabilities,  as  far  as  the  same  could  be  learned 
by  him.  In  this  case,  if  the  administrator  was  a  copart- 
ner, he  was  probably  in  possession  of  the  information, 
necessary  to  enable  him  to  make  correct  schedules.  If 
there  were  an}  partnership  assets  over  and  above  the 
partnership  liabilities,  such  surplus  effects  became  assets 
for  the  payment  of  the  intestate's  individual  debts. 
Smith  V.  Mallory,  24  Ala.  628 ;  Bridge  v.  McCuUough, 
27  Ala.  662. 

It  being  the  duty  of  the  administrator  to  submit,  with 
his  report,  full  statements  of  the  personal  and  real  assets, 
together  with  the  liabilities,  the  inquiry  arises,  what  pen- 
alty shall  be  visited  on  him,  if  he  fail  to  comply  with  this 
duty  ?  The  substance  of  the  issue  in  this  case  was,  an 
averment  by  the  administrator  that  the  estate  was  insol- 
vent, and  a  denial  of  the  truth  of  that  averment  by  the 
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contesting  creditor.  Under  this  issue,  the  judge  was  not 
authorized  to  dismiss  the  administrator's  report,  on  ascer- 
taining that  certain  assets  were  left  out  of  his  schedules ; 
unless  such  discovered  assets  left  the  insolvency  of  the 
estate  unsustained  by  the  proof. — Rugely  &  Harrison  v. 
Eobinson,  19  Ala.  496. 

While  the  law  should  deal  indulgently  with  an  honest 
administrator,  who  had,  through  forgetfulness  or  misap- 
prehension, omitted  to  make  his  schedules  full ;  a  harsher 
judgment  should  be  pronounced  on  such  omission,  if  done 
willfully,  or  for  corrupt  ends.  That  there  is  no  remedy 
in  such  case,  we  will  not  say.  All  we  decide  is,  that  it 
would  not,  in  either  phase,  justify  the  judgment  pro- 
nounced on  the  issue  in  this  case. 

The  judgment  of  the  probate  court  is  reversed,  and  the 
cause  remanded. 


LYO:^  vs.  HAYS'  ADM'R. 

[bill  in  equity  to  subject  trust  estate  to  payment  of  debt  contkacted  by 
trustee  for  its  benefit.] 

1.  Liability  of  trust  estate  for  charge  created  by  trustee. — A  person  who  has  rendered 
services  for  au  estate,  at  the  instance  of  the  administrator,  cannot  subject 
the  estate  to  the  payment  of  his  debt,  after  exhausting  his  legal  remedies 
against  the  administrator,  who  has  had  a  final  settlement  of  his  accounts. 

Appeal  from  the  Chancer}^  Court  of  Greene. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  Alexander  Lyons,  the  appellant, 
to  coerce  payment  out  of  the  estate  of  George  Hays, 
deceased,  for  services  rendered  by  him,  at  the  instance  of 
Robert  Leachman,  a  former  administrator  cum  test,  ami., 
in  ditching  the  lands  of  the  estate.  The  bill  alleged,  that 
the  services  rendered  were  valuable   to   the   estate ;   that 
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the  plaintiff  had  obtained  a  judgment  against  said  Leach- 
man,  with  a  return  of  "no  property"  on  an  execution  ; 
and  that  Leachman  had  made  a  final  settlement  of  his 
accounts  as  administrator,  and  had  been  removed  from 
the  office.  The  chancellor  held,  that  the  bill  contained 
no  equity ;  and  his  decree  is  now  assigned  as  error. 

Wm.  p.  Webb,  for  the  appellant. — 1.  The  equity  of  the 
bill  is  sustained  by  Coopwood  v.  Wallace,  12  Ala.  790, 
which  is  only  overruled  by  Jones  v.  Dawson,  19  Ala.  672, 
so  far  as  it  dispensed  with  a  judgment  at  law,  and  return 
of  "no  property  found." — See,  also.  Cater  v.  Eveleigh, 
4  Dess.  Eq.  R.  19 ;  James  v.  Mayrant,  4  ib.  591 ;  Mont- 
gomery V.  Eveleigh,  1  McCord's  Ch.  267. 

2.  The  complainant's  equity  stands  on  higher  ground 
than  in  the  cases  cited,  because  he  was  employed  by  an 
administrator,  who  was  acting  under  a  will  which  con- 
ferred on  him  the  authority  and  discretion  to  have  the 
work  done. 

S.  F.  Hale,  contra,  cited  the  following  cases :  Jones  v. 
Dawson,  19  Ala.  672 ;    Colvin   v.    Owens,    22   Ala.  782 
Kirkman,   Abernathy  &  Hanna  v.  Benham,  28  Ala.  501 
Brown  v.  Lang,  4  Ala.  55  ;  8  Vesey,  4 ;  3  A.  K.  Mar.  487 
1  Hill's  Ch.  231 ;  Hill  on  Trustees,  567. 

WALKER,  J. — ^We  concur  in  the  opinion  expressed 
by  the  chancellor,  that  the  complainant's  bill  contains  no 
equity.  According  to  the  decision  in  Jones  v.  Dawson, 
19  Ala.  672,  which  we  are  not  willing  to  overrule,  one 
rendering  services  to  a  trust  estate,  under  the  employ- 
ment of  the  trustee,  has  no  redress  against  the  trust, 
except  to  subject  an  equitable  demand  of  the  trustee  to 
the  payment  of  the  debt.  It  may  be  that  an  administra- 
tor, who  has  contracted  a  liability,  within  the  scope  of  his 
official  authority,  has  an  equitable  right  to  retain  out  of 
the  assets  of  the  estate  an  amount  sufficient  to  satisfy  that 
liability ;  and  that  that  right  is  one  of  which  the  creditor 
who  has  rendered  services  to  the  estate  may  avail  himself 
in  equity,  after  exhausting  his  remedy  at  law  against  the 
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administrator. — Hearin  v.  Savage,  4  Ala.  286.  But  the 
right  of  the  administrator  to  retain  for  such  purpose,  and 
the  liability  of  the  estate  to  him,  must  cease  when  he  has 
gone  out  of  the  office,  and  there  has  been  a  final  settle- 
ment of  his  accounts.  The  judgment  of  the  orphans' 
court  is  conclusive  against  him,  as  to  the  existence  of  any 
farther  liability  of  the  estate  to  him.  After  such  final 
settlement,  he  could  set  up  no  such  claim  against  the 
estate  ;  and  his  employee  cannot  avail  himself  of  a  right, 
from  the  assertion  of  which  the  administrator  is  precluded 
by  the  settlement.  In  this  case,  the  bill  avers  that  there 
had  been  a  final  settlement,  and  upon  the  principles 
announced  above,  the  bill  contains  no  equity. — Magwood 
&  Patterson  v.  Johnston,  1  Hill's  Ch.  231 ;  Clay  v.  Hop- 
kins, 3  A.  K.  Marshall,  485. 

The  decree  of  the  chancellor  is  affirmed. 


sa:n'ders  vs,  stokes. 

[trover  against  sheriff  for  conversion  of  chattels.] 

1.  Admhsibility  of  evidence  distinguished  from  sufficiency. — Evidence  which,  how- 
ever weak,  tends  to  establish  a  fact  material  to  the  issue,  is  admissible  ;  its 
sufBciency  being  a  question  for  the  jury,  under  proper  instructions  from 
the  court. 

2.  Verbal  sale  of  chattels. — In  this  State,  a  bill  of  sale,  or  other  writing,  is  not 
essential  to  pass  the  title  to  slaves  or  other  personal  chattels. 

3.  Alteration  and  rescission  of  contract. — After  a  verbal  sale  of  chattels  has  been 
consummated  by  delivery,  neither  a  subsequent  change  in  the  mode  of  pay- 
ment, nor  the  subsequent  acceptance  of  a  bill  of  sale,  operates  a  divestiture 
of  the  title,  or  a  rescission  of  the  contract. 

4.  Eitoppel  against  purcliaser  by  acceptance  of  bill  of  sale. — A  purchaser  of  personal 
chattels,  having  acquired  a  title  by  verbal  contract  consummated  by  de- 
livery, is  not  estopped  from  asserting  and  relying  on  that  title,  by  the 
mere  subsequent  acceptance  of  a  bill  of  sale  from  his  vendor,  without  a 
rescission  of  the  verbal  sale. 

5.  Admissibility  of  parol  evidence  of  sale  without  production  of  writing. — Where  a 
verbal  sale  of  chattels  is  perfected  by  delivery,  and  a  bill  of  sale  subse- 
quently accepted  from  the  vendor,  the  verbal  sale  may  be  proved  by  parol, 
without  the  production  of  the  writing. 
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Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Marcus  and  Penolia  San- 
ders, infants  suing  by  their  next  friend,  against  William 
W.  Stokes,  to  recover  damages  for  the  conversion  of 
several  articles  of  personal  property,  which  the  plaintiffs 
claimed  under  a  deed  of  gift  from  their  grand-father, 
William  Sanders,  and  which  had  been  seized  by  the 
defendant,  as  sheriff  of  Perry  county,  under  sundry  exe- 
cutions against  Sherrod  Sanders,  who  was  plaintiffs' 
father.  The  deed  under  which  plaintiffs  claimed  was 
executed  in  said  county,  in  April,  1849;  conveyed  a 
tract  of  land,  several  slaves,  and  other  articles  of  personal 
property,  to  Elizabeth  Sanders,  who  was  the  mother  of 
plaintiffs  and  the  wife  of  said  Sherrod  Sanders,  for  her 
sole  and  separate  use,  during  her  life,  jointly  with  her 
children  ;  and  contained  a  provision,  that  the  property 
should  be  divided  among  her  children  at  her  death.  The 
property  conveyed  by  this  deed  was  delivered  by  the 
grantor  to  said  Sherrod  Sanders,  to  control  and  manage, 
pursuant  to  the  terms  of  the  deed,  for  the  benefit  of  the 
grantees.  Mrs.  Elizabeth  Sanders  died  in  1851,  leaving 
the  plaintiffs  her  only  surviving  children,  who  continued 
to  reside  with  their  father.  Said  Sherrod  employed  the 
slaves  in  cultivating  the  land,  and,  with  the  proceeds  of 
the  crop  thus  raised,  bought  the  wagon  and  other  articles 
now  sued  for,  "as  agent  of  plaintiff's,  and  for  the  purpose 
of  keeping  up  the  farm,  and  claimed  no  interest  therein 
on  his  own  account."  It  was  shown  that  said  Sherrod 
failed  in  business  in  1845,  and  continued  from  that  time 
insolvent ;  "but  there  was  no  proof  of  any  debt  existing 
against  him  prior  to  1852,  when  the  judgments  were  ren- 
dered under  which,  in  1853,  said  property  was  sold  by 
the  defendant  as  sheriff." 

"The  defendant  proved  that,  in  1845,  and  for  several 
years  prior  thereto,  said  Sherrod  Sanders  was  the  owner 
of  the  slaves  and  other  personal  property  conveyed  by 
said  deed ;  and  insisted  that  said  William  Sanders  never 
had  any  valid  title  to  said  property,   but  that   the   same 
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was  liable  for  the  debts  of  said  Sherrod.  Tlic  plaintiffs 
then  introduced  evidence,  tending  to  show  that,  in  1845, 
"William  Sanders  was  bound  as  surety  for  said  Sherrod, 
on  debts  amounting  to  about  ^10,000,  due  to  persons  in 
Mobile,  where  said  Sherrod  was  eng-ao-ed  in  runninsf  a 
steamboat ;  that  William  Sanders  met  with  said  Sherrod, 
in  the  latter  part  of  1845,  in  Perry  county,  where  all  said 
negroes  then  were,  and  expressed  to  him  much  uneasiness 
about  said  debts  for  which  he  was  bound;  that  Sherrod 
assured  him  that  he  was  making  lots  of  money  in  Mobile, 
and  that  he  need  not  be  at  all  uneasy  about  said  debts. 
Green  Sanders,  a  witness  for  plaintiff,  testified,  that 
William  Sanders,  not  being  satisfied  with  said  assurances 
of  Sherrod,  thereupon  entered  into  a  verbal  agreement 
with  said  Sherrod,  for  the  purchase  of  said  slaves,  and  all 
the  stock,  horses,  &c.,  of  Sherrod  about  the  farm ;  and 
that  all  said  property  was  thereupon  delivered  by  Sherrod 
to  said  William  Sanders.  Said  witness  further  testified, 
that  it  was  then  and  there  agreed  between  said  Sherrod 
and  William  Sanders,  that  they  should  immediately  go  to 
Mobile  together,  arid,  if  said  William  there  ascertained 
that  said  Sherrod  was  getting  along  prosperously  in  his 
business,  and  that  said  William  was  not  likely  to  become 
involved  on  account  of  said  suretyship,  then  all  said  prop- 
erty was  to  be  delivered  back  to  Sherrod,  but  otherwise 
it  was  to  be  kept  by  William  Sanders,  and  the  sale  com- 
pleted ;  that  said  William  and  Sherrod,  in  company  with 
witness,  went  to  Mobile  a  few  days  afterwards,  as  agreed 
on,  and,  when  they  arrived  there,  ascertained  that  Sherrod 
had  failed,  and  that  William  would  have  to  pay  said 
surety  debts ;  that  it  was  then  and  there  agreed  between 
William  and  Sherrod,  that  said  William  should  keep  said 
property  in  his  own  right,  and  should  pay  said  surety 
debts  as  the  purchase-money  ;  that  William  thereupon, 
in  pursuance  of  this  agreement,  paid  about  $10,000  in 
satisfaction  and  discharge  of  said  debts,  and  Sherrod  there- 
upon executed  to  him  a  written  bill  of  sale  for  said  slaves 
and  all  the  stock  on  his  farm.  Plaintiffs  failed  to  pro- 
duce said  bill  of  sale  on  the  trial,  or  to  give  any  account 
thereof,  it  not  appearing  to  have  ever  been  in  their  posses- 
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sion,  or  under  their  control ;  and  stated,  that  they  did  not 
expect  to  offer  said  bill  of  sale  in  evidence.  On  motion 
of  defendant's  counsel,  the  court  excluded  all  the  testi- 
mony of  said  Green  Sanders  from  the  jury ;  and  the 
plaintiffs  excepted. 

"The  plaintiffs  then  offered  to  prove  Wiq  factum  of  a  sale 
of  said  negroes,  horses,  &c.,  by  Sherrod  to  "William 
Sanders  in  the  fall  of  1845,  independently  of  said  bill  of 
sale ;  but,  on  defendant's  objection,  the  court  excluded 
this  evidence,  and  the  plaintiffs  excepted.  Plaintiffs  then 
offered  to  prove,  that  said  William  Sanders,  in  the  fall  of 
1845,  at  the  request  of  said  Sherrod,  paid  $10,000  to  the 
creditors  of  Sherrod  as  the  purchase-money  of  said  prop- 
erty ;  v^hich  evidence,  also,  the  court  excluded,  and  the 
plaintiffs  excepted.  Plaintiffs,  having  introduced  evidence, 
tending  to  show  that  William  Sanders  went  into  posses- 
sion of  said  slaves,  and  retained  possession  from  the  fall 
of  1845  to  the  execution  of  his  said  deed,  and  held  posses- 
sion under  claim  of  title,  then  offered  to  prove  that  said 
Sherrod,  while  William  was  in  possession  of  said  property, 
but  before  the  execution  of  said  deed,  admitted  that  he  had 
sold  said  property  to  William,  and  had  been  paid  by  him 
$10,000  for  it.  The  court  excluded  this  evidence,  also,  on 
the  defendant's  objection,  and  plaintiffs  excepted.  The 
court  then  ruled,  that  plaintiffs  would  not  be  allowed  to 
introduce  any  verbal  evidence  of  the  sale  of  said  property 
by  Sherrod  to  William  Sanders,  or  of  the  payment  of  the 
purchase-money  by  said  William,  without  producing  said 
bill  of  sale.  Plaintiffs  excepted  to  this  decision  of  the 
court,  and  ceased  to  offer  such  verbal  evidence.  It  was 
in  evidence,  also,  that  the  negroes,  horses,  stock,  &c., 
which  were  delivered  by  said  Sherrod  to  William  Sanders, 
were  worth  about  $5,000." 

The  rulings  of  the  court  on  the  evidence,  as  above 
stated,  are  now  assigned  as  error. 

Wm.  M.  Brooks,  for  the  appellont,  cited  P.  &  M.  Bank 
V.  Borland,  5  Ala.  541 ;  Snodgrass  v.  Branch  Bank  at 
Decatur,  25  Ala.  161 ;  Goodgame  v.  Cole,  12  Ala.  77 ; 
Dubose  V.  Young,  14  Ala.  138 ;  6  Munford,  200. 
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I.  W.  Garrott,  contra,  cited  Yarborongh  v.  Hudson, 
19  Ala.  653;  Scarborongli  v.  Reynolds,  12  Ala.  252,  263; 
9  Vermont,  285 ;  1  Wendell,  424 ;  1  Johns.  467 ;  4  Phil. 
Ev.  596. 

RICE,  C.  J. — The  distinction  between  the  admissibility 
of  evidence  and  its  sufficiency,  was  lost  sight  of  in  the  court 
below.  However  weak  evidence  may  be,  if  it  is  pertinent, 
and  tends  to  establish  a  fact  material  to  the  case  or  de- 
fense, it  is  admissible.  The  question  of  its  sufficiency  is  for 
the  jury,  under  proper  instructions  from  the  court. — Smith 
V.  Armstead,  7  Ala.  698  ;  P.  &  M.  Bank  v.  Borland,  5  ib. 
531 ;  Wallis  v.  Rhea,  10  ib.  451 ;  Cuthbert  v.  Newell,  7  ib. 
457 ;  Bates  v.  Terrell,  7  ib.  129. 

It  is  obvious  from  the  bill  of  exceptions,  that  the  fact  of 
a  sale,  by  Sherrod  Sanders  to  William  Sanders,  in  the 
latter  part  of  1845,  of  the  negroes  and  horses  mentioned 
in  the  deed  executed  by  the  latter  in  1849,  was  a  material 
fact ;  and  that  the  plaintiifs  were  entitled  to  prove  it  by 
any  competent  evidence.  The  true  question,  therefore, 
as  to  this  matter,  is,  whether  any  of  the  evidence  offered 
by  the  plaintiffs  to  prove  that  fact,  and  excluded  by  the 
court,  was  competent  for  that  purpose. 

JSTo  bill  of  sale,  or  other  writing,  is  essential,  in  this 
State,  to  pass  the  title  to  slaves,  horses,  or  other  personal 
chattels.  And  the  evidence  of  the  witness  Green  Sanders, 
that  in  Perry  county,  in  the  latter  part  of  1845,  under  the 
circumstances  detailed  by  the  witness,  William  Sanders 
"entered  into  a  verbal  agreement  with  Sherrod,  for  the 
purchase  of  said  negroes,  and  all  the  stock,  horses,  &c.,  of 
Sherrod  about  the  farm,  and  thereupon  the  said  property 
was  all  delivered  by  Sherrod  to  said  William  Sanders," — 
was  competent.  To  say  the  least  of  that  evidence,  it 
tended  to  prove  a  sale  by  Sherrod  to  William  at  that  time ; 
and  the  court  below  erred  in  excluding  it.  For,  conced- 
ing that  other  portions  of  the  evidence  of  the  same  witness 
tend  to  show  that  the  verbal  agreement  for  the  purchase, 
accompanied  by  the  actual  delivery,  was  not  intendedio  pass 
the  title  ;  yet  that  concession  would  not  render  inadmissible 
the  evidence  of  the  verbal  agreement  and  the  delivery,  nor 
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justify  the  court  in  excluding  it  from  the  consideration  of 
the  jury.  If  that  evidence  had  been  admitted,  no  court 
can  say  or  know  that  the  plaintiffs  would  not  have  pro- 
ceeded to  prove  the  terms  of  that  purchase,  and  to  intro- 
duce such  evidence  as  would  have  convinced  the  jurj" 
that  the  title  to  the  property  passed  to  "William  at  that 
time,  and  that  it  was  the  intention  of  Shcrrod  that  it  should 
so  pass.  And  it  is  very  clear  that,  if  the  title  did  pass  to 
"William  Sanders  at  that  time,  neither  a  mere  subsequent 
change  in  the  mode  ot  payment,  nor  a  mere  subsequent 
acceptance  of  a  bill  of  sale  for  the  property  from  Sherrod 
Sanders,  would  divest  or  affect  the  title  which  had  passed 
by  the  previous  transaction,  nor  operate  as  a  rescission  of 
that  transaction. — Caraway  v.  "W^'allace  2  Ala.  542.  But 
if  it  be  conceded,  that  such  change  in  the  mode  of  pay- 
ment, and  the  execution  of  such  bill  of  sale,  would  divest 
the  title  which  had  vested  in  "William  by  the  previous 
transaction,  and  operate  as  a  rescission  of  that  transaction ; 
yet  it  is  certain  that  the  court  below  was  not  authorized 
to  assume  the  credibility/  and  conclusiveness  of  the  evidence 
which  tended  to  prove  such  change  in  the  mode  of  pay- 
ment, and  the  execution  of  such  bill  of  sale,  and  upon 
that  assumption  to  proceed  to  exclude  from  the  jury  the 
evidence  which  tended  to  prove  the  prior  verbal  sale  and 
delivery. — Cuthbert  v.  Newell,  supra;  Terrell  v.  Bates, 
7  Ala.  129. 

Nothing  appears  in  the  bill  of  exceptions,  which  can 
estop  the  plaintiffs  from  proving  that  the  title  to  the  prop- 
erty passed  to  "William  Sanders  by  the  transaction  between 
him  and  Sherrod  in  Perry  county ;  and  if  that  proof  is 
made,  the  plaintiffs  ma}'^  be  able  to  recover,  without  re- 
sorting to  the  bill  of  sale,  which  was  subsequently  executed 
by  Sherrod  to  "William  in  Mobile.  If  a  man  acquires  title 
to  personal  property  by  a  verbal  sale,  his  mere  subsequent 
acceptance  of  a  bill  of  sale  from  his  vendor,  without  any 
rescission  of  the  verbal  sale,  cannot  estop  or  exclude  him 
from  proving  and  relying  on  his  title  acquired  under  the 
verbal  sale.  The  design  and  intention  of  the  parties,  in  ex- 
ecuting such  bill  of  sale,  may  have  been  merely  to  furnish 
"more  certain  and  permanent  evidence  of  a  subsisting  ver- 
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bal  contract"  of  sale. — Caraway  v.  Wallace,  supra  ;  Adams 
V.  Davis,  16  Ala.  748.  And  in  such  a  case,  the  failure  to 
produce  the  bill  of  sale,  or  to  account  for  its  non-produc- 
tion, does  not  have  the  effect  of  excluding  evidence  of  the 
prior  verbal  sale. — Allen  v.  Pink,  4  Mecson  &  W,  140. 

In  determining  the  question  of  the  admissibility  of  the 
evidence,  the  court  below  gave  undue  weight  and  effect 
to  the  failure  of  the  plaintiffs  to  produce  the  bill  of  sale, 
or  to  account  for  its  non-production.  That  failure  does 
not  go  to  the  adinissibiliiy  of  the  evidence,  but  may  perhaps 
go  to  its  credibility  or  w^eight. 

A  special  application  of  the  views  above  expressed  to 
each  ruling  of  the  court  below  upon  the  evidence,  is 
deemed  unnecessary.  We  think  it  enough,  in  connection 
with  those  views,  to  declare  that,  for  the  errors  above 
pointed  out,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


STAKK  vs.  HEm)ERSOIT. 

[bill  in  equity  foe  rescission  of  contract.] 

.  Rescission  of  contract  on  account  of  misrepresentation  by  vendor. — A  false  repre- 
sentation by  the  vendor,  in  making  a  public  sale  of  land  as  administrator 
without  an  order  of  court,  to  the  effect  that  the  sale  was  authorized  by  the 
decedent's  will,  entitles  the  purchaser,  who  was  thereby  misled  and  induced 
to  buy,  to  a  rescission  of  the  contract  in  equity. 

.  Consideration  of  note. — A  note  given  for  the  purchase-money  of  land,  at  a 
public  sale  made  by  an  administrator,  without  an  order  of  court,  under  the 
erroneous  supposition  that  the  will  conferred  on  him  authority  to  sell,  is 
without  consideration  ;  and  if  an  assignee  of  such  note,  for  the  purpose  of 
avoiding  that  defense,  induces  the  maker  to  substitute  a  new  note,  the  sub- 
stituted note  is  also  without  consideration. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  James  B.  Clakk. 
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This  bill  was  filed  by  William  G.  Stark  and  Joseph  C. 
Eawls,  against  Ilcnry  Henderson  and  others  ;  seeking  the 
rescission  of  a  contract  for  the  purchase  of  certain  hinds, 
and  an  injunction  of  a  judgment  at  law  on  the  note  for 
the  purchase-money.  The  lands  were  sold,  at  public  auc- 
tion, by  Green  W.  Hill,  as  administrator  with  the  will 
annexed  of  John  C.  Webb,  deceased,  under  the  erroneous 
supposition  that  the  will  authorized  him  to  sell ;  and  were 
purchased  by  said  Stark,  who  was  induced  to  buy  by  the 
misrepresentations  of  said  Hill  as  to  his  authority  to  sell. 
A  note  for  the  purchase-money  was  given  by  Stark,  with 
R.  Lanier  and  D.  Neal  as  sureties,  on  which  suit  was  af- 
terwards brought,  in  the  name  of  said  Hill,  for  the  use  of 
said  Henry  Henderson.  This  action  was  settled  by  Stark 
executing  a  new  note,  with  other  sureties,  payable  to 
Henderson  ;  and  the  bill  alleged  that,  at  the  time  of  the 
execution  of  this  new  note.  Stark  still  believed  that  he 
had  acquired  a  good  title  by  his  purchase,  and  that  Hen- 
derson was  cognizant  of  the  want  of  consideration. 
Henderson,  in  his  answer,  denied  all  knowledge  on  his 
part  of  the  consideration  of  the  original  note,  but  admit- 
ted that  he  had  "understood  from  some  of  the  parties 
that  the  consideration  was  land";  and  alleged  that  the 
new  note,  on  which  he  had  recovered  a  judgment  in  his 
own  name,  was  given  in  consideration  of  his  extension  of 
the  day  of  payment  of  the  first  note. 

The  testimony,  so  far  as  is  material  to  the  points  here 
decided,  is  stated  in  the  opinion  of  the  court. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill ;  and  his  decree  is  now  assigned  as  error. 

Jas.  E.  Belser,  and  Wm.  H.  Barnes,  for  appellant. 
Geo.  W.  Gunn,  and  J.  T.  Leftwich,  contra. 

STONE,  J.— In  the  case  of  Lanier  v.  Hill,  25  Ala.  554, 
this  court  passed  upon  the  identical  contract  presented 
by  this  record,  and  held,  that  the  purchaser  was  entitled  to 
relief  in  equity.  That  decision  is  decisive  of  this  case,  un- 
less the  giving  of  the  new  note  places  Henderson's  rights 
on  a  firmer  footing. 
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It  is  contended  for  Henderson,  that  in  ignorance  of  any 
defense  to  the  first  note,  he  did,  at  the  instance  of  Stark 
and  Rawls,  dismiss  his  first  suit,  and  extend  the  debt  by 
taking  a  new  note ;  that  he  thus  surrendered  his  right  to 
take  judgment  in  the  suit  then  pending,  and,  in  effect,  gave 
indulgence  for  two  years  longer.  We  need  not  now 
decide,  what  would  be  the  effect  of  this  view  of  the  case, 
if  sustained  by  the  record.  See  Bullock  v.  Ogburn,  13  Ala. 
346;  Holt  v.  Robinson,  21  Ala.  106;  Finn  &  Dulany 
V.  Barclay,  15  Ala.  626.  The  appellee  stands  in  no  such 
attitude.  ^Notwithstanding  the  denials  in  Henderson's 
answer,  the  testimony  of  the  witnesses  Gresham,  !N"eal, 
Lanier,  and  Slaughter,  forces  upon  us  the  conclusion,  not 
only  that  Henderson  knew  of  the  defense  to  the  first  note, 
but  that,  in  fact,  he  took  the  new  note  in  the  hope  of 
thereby  cutting  off  that  defense.  Although  these  witnesses 
depose  only  to  conversations  and  admissions  of  Hender- 
son ;  generally  the  weakest  of  evidence ;  yet,  with  most 
of  them,  there  were  circumstances  calculated  to  impress 
the  memory.     "We  think  they  fully  overturn  the  answer. 

Hill,  as  administrator  with  the  will  annexed,  had  no 
authority  to  make  sale  of  the  land.  The  first  note  was, 
therefore,  without  consideration.  The  artifice  by  which 
Henderson  obtained  the  second  note,  cannot  place  him  in 
a  better  position  than  that  occupied  by  Hill. — See  Finn 
&  Dula  y  V.  Barclay,  supra. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


Rice,  C.  J.,  not  sitting. 
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BRYANT  vs.  HUTCHINSOK 

[action  on  promissory  note.] 

1 .  Construction  of  bill  of  exceptions  as  to  offer  and  occlusion  of  evidence. — Where  the 
bill  of  exceptions,  after  stating  that  plaintiff  offered  in  evidence  the  note 
sued  on,  proceeded  thus  :  "The  defendant  then  offered  to  read  the  second 
interrogatory,  and  answers  thereto,  of  R.  B.,  as  follows,"  &c.  "This  answer 
was  objected  to  by  the  plaintiff.  The  objection  was  sustained  by  the  court, 
and  the  answer  excluded  ;  to  which  defendant  excepted.  Defendant  then 
offered  to  read  the  third  interrogatory,  and  answer  thereto,  of  said  R.  B.,  as 
follows,"  &c.  "To  the  reading  of  which  answer  plaintiff  objected.  The 
court  sustained  his  objection,  and  excluded  the  evidence  ;  and  defendant  ex- 
cepted,"— held,  Walker,  J.,  dissenting,  that  this  must  be  construed  to  mean 
that  the  entire  deposition  was  offered,  and  that  the  counsel  offering  it  was 
proceeding  to  read  the  answers  to  the  several  interrogatories  in  their  regu- 
lar order. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  John  Hutchinson  against 
General  J.  Bryant ;  was  founded  on  the  defendant's 
promissory  note  for  $30,  dated  January  10,  1852,  and 
payable  on  or  before  the  25th  December  next  after  date, 
to  John  Hutchinson  or  bearer ;  and  was  commenced  be- 
fore a  justice  of  the  peace,  and  removed  by  certiorari,  hj 
the  defendant,  to  the  circuit  court. 

On  the  trial,  as  the  bill  of  exceptions  states,  after  the 
plaintiff  had  offered  in  evidence  the  note  sued  on,  "the 
defendant  then  offered  to  read  the  second  interrogatory, 
and  answer  thereto,  of  Rhodicey  Bryant,  as  follows  : 

"*/?i<.  2. — If  you  answer  that  you  are  acquainted  with 
General  J.  Bryant,  state  whether  or  not  you  know  of  any 
business  transaction  between  him,  John  H.  Hurst  and  the 
plaintiff  in  the  above  suit.  Kyou  answer  that  you  do, 
please  state  fully  what  that  transaction  was,  when  it  took 
place,  and  on  what  day.  Give  the  day  of  the  month  and 
week,  if  you  can ;  and,  if  you  cannot,  state  your  best  rec- 
ollection.' 

"  ^Aiis. — To  the  second  interrogatory  she  saith  :  I  do. 
I  know  of  G.  J.  Bryant  loaning  some  money  to  Hurst, 
29 
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and  I  know  of  Bryant  signing  a  note  as  security  for  Hurst. 
I  can't  recollect  the  day  of  the  month.  I  know  it  was 
dojie  on  Sunday  morning  after  christmas.  The  note  was 
dated  on  some  other  day.  I  can't  recollect  as  to  the  day 
of  the  month.  I  know  it  was  done  on  Sunday  morning, 
in  Decemher.' 

"This  answer  was  objected  to  by  plaintiff.  The  objec- 
tion was  sustained  by  the  court,  and  the  answer  excluded  ;, 
to  which  defendant  excepted. 

"Defendant  then  offered  to  read  the  third  interrogatoryy 
and  answer  thereto,  of  said  Rhodicey  Bryant,  as  follows: 

"  ''Int.  3. — If,  in  answer  to  the  foregoing  interrogatory, 
you  state  that  General  J.  Bryant  signed  a  note  with  John 
11.  Hurst,  state  to  whom  the  note  was  payable,  what 
amount  it  called  for  in  dollars  and  cents,  and  when  due. 
In  what  capacity  did  Bryant  sign  it  ?  as  principal,  or 
security?  If  there  was  any  conversation  between  the 
parties  at  the  time,  state  what  it  was,  to  the  best  of  your 
recollection.' 

"  '■Ans. — To  tl^e  third  interrogatory  she  saith  :  I  can't 
read;  but  I  heard  both  parties,  that  is.  Hurst,  Bryant  and 
Spivey,  talking  about  it.  They  said  it  was  to  carry  to 
John  Hutchinson.  The  note  was  given  for  f  30,  as  they 
said ;  that  is  my  best  recollection.  It  was  due  the  25th 
day  of  December  next  from  the  date  of  the  note  ;  that  is 
the  best  of  her  recollection.  He  signed  the  note  as  se- 
curity in  the  2d  instance.  There  was  about  $10  that 
Hurst  was  due  Bryant,  borrowed  money.' 

"To  the  reading  of  which  answer  plaintiff  objected. 
The  court  sustained  his  objection,  and  excluded  the  evi- 
dence ;  and  plaintiff  [?)  excepted." 

The  exclusion  of  this  evidence,  as  shown  by  the  bill  of 
exceptions,  is  now  assigned  as  error. 


J.  T.  Leftwich,  for  the  appellant. 
Wm.  H.  Barnes,  contra. 

WALKER,  J. — The  two  interrogatories,  and  the  an- 
swers to  them,  to  the  exclusion  of  which  the  defendant 
excepted,  were   offered   separately.     AVhen   the  court  ex- 
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eluded  the  answer  to  the  former,  it  was  not  informed  that 
the  answer  to  the  latter  would  be  oflfered ;  and  when  it 
excluded  the  answer  to  the  latter  of  the  two  interrogato- 
ries, there  was  no  offer  to  read  the  answer  to  the  former 
in  connection  with  it.  Neither  of  the  answers,  separately 
considered,  shows,  as  I  understand,  jprima  facie,  the  rele- 
vancy of  the  testimony  :  and  I  think  the  judgment  of  the 
court  below  ought  to  be  affirmed.  Besides,  I  incline  to 
the  opinion,  that  the  declarations  proved  in  answer  to  the 
latter  of  the  two  interrogatories  cannot  be  regarded  as  a 
part  of  the  res  gestce,  and  that  the  answer  might  have  well 
been  excluded  on  that  ground.  I  do  not  think  we  can 
intend,  for  the  purpose  of  reversing  the  judgment,  that 
the  two  answers  to  the  interrogatories  were  offered  in  con- 
nection, or  that  the  proposition  was  to  read  the  entire 
deposition,  and  that  upon  the  reading  of  the  deposition 
the  two  answers  were  excluded. — Bilberry  v.  Mobley, 
21  Ala.  277 ;  Abney  v.  Kingsland,  10  Ala.  355.  But  my 
brethren  differ  from  me,  and  regard  the  answers  separately 
as  prima-facie  relevant ;  and  think,  also,  that  the  entire 
deposition  must  be  considered  as  having  been  offered,  and 
that  the  counsel  offering  it  was  simply  proceeding  to  read 
the  answers  to  the  interrogatories  in  the  order  in  which 
they  occur,  and  that  the  judgment  of  the  court  below 
ought  to  be  reversed.  They  refer  to  the  following  au- 
thorities :  Leigh  v.  Lightfoot,  11  Ala.  935  ;  Cuthbert  v. 
Newell,  7  Ala.  457  ;  Smith  v.  Armstead,  ib.  698  ;  Laroque 
V.  Hatch,  ib.  798 ;  Bell  v.  Pharr,  ib.  807. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded. 
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THOMASOE"  vs.  DILL. 

[action  on  note  given  fob  PURCHASE-MONET  OF  SLAVE.] 

1.  Relevancy  of  evidence,  on  cross  examination,  showing  relation  of  witness  with  party . — 
A  witness,  having  testified  to  what  took  place  at  an  interview  between  the 
parties  at  plaintiff's  house,  may  be  asked,  on  cross  examination,  how  he 
happened  to  go  with  defendant  to  plaintiffs  house. 

2.  When  contract  of  sale  is  complete. — "Where  the  purchaser  of  a  slave  executes 
and  delivers  to  the  vendor  his  note  for  the  purchase-money,  and  receives 
from  the  vendor  a  bill  of  sale,  the  sale  is  complete,  and  the  title  to  the  slave 
vests  in  the  purchaser. 

3.  Parol  stipulations  merged  in  written  contract. — An  offer  by  the  purchaser,  pend- 
ing the  negotiation,  to  give  security  to  his  note  for  the  purchase-money,  is 
waived,  by  implication,  if  the  vendor  accepts  a  note  without  security. 

4.  Sufficiency  of  consideration. — A  promise  by  the  purchaser  of  a  slave,  after  the 
consummation  of  the  contract,  to  give  a  new  note,  with  security,  for  the 
purchase- money,  in  consideration  merely  of  a  prior  unaccepted  offer,  pend- 
ing the  negotiation,  to  give  security,  is  nudum  pactum  ;  but  if  the  parties 
mutually  agree  to  a  subsequent  modification  of  their  contract,  the  promise 
of  each  is  supported  by  a  sufficient  consideration. 

5.  Delivery  of  bill  of  sale. — When  a  bill  of  sale  is  delivered  to  the  purchaser 
himself,  neither  party  will  be  heard  to  assert  that  it  was  delivered  only  as 
an  escrow. 

6.  Discharge  of  contract. — A  release  under  seal  is  not  now  necessary  to  discharge 
a  contract  under  seal. 

7.  Bailment  aspledge.Where  the  purchaser  of  a  slave,  having  acquired  a  perfect 
title  by  executed  contract,  afterwards  agrees  that  the  slave  may  remain  in 
his  vendor's  possession,  in  pledge,  until  he  gives  a  new  note,  with  security, 
for  the  purchase-money, — his  failure  to  give  such  note  would  not  affect  the 
title  to  the  slave,  but  would  merely  confer  on  the  vendor  the  right  to  sell 
the  slave  for  the  payment  of  his  demand  ;  and  the  death  of  the  slave,  before 
the  execution  and  delivery  of  the  note,  would  be  the  loss  of  the  purchaser. 

8.  Estoppel  en  pais  against  vendor. — Where  the  vendor  of  a  slave,  still  retaining 
possession  by  the  permission  of  the  purchaser,  and  being  desirous  to  obtain 
a  rescission  of  the  contract,  insists  on  the  purchaser's  giving  a  new  note, 
with  security,  for  the  purchase-money,  which  the  latter  undertakes  to  do  ; 
and  the  slave  dies  while  in  the  vendor's  possession,  before  the  execution 
and  delivery  of  the  new  note, — the  vendor  is  not  thereby  estopped  from 
recovering  on  the  original  note  for  the  purchase-money. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 
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This  action  was  brought  by  John  F.  Dill  against  Francis 
M.  Thomason,  and  was  founded  on  the  defendant's 
promissory  note,  under  seal,  for  ^800,  the  purchase-money 
of  a  slave.  The  defendant  pleaded  the  general  issue,  in 
short  by  consent,  with  leave  to  give  any  special  matter  in 
evidence  which  might  be  a  defense  to  the  action ;  and 
plaintiif  replied  in  like  manner.  The  facts  disclosed  on 
the  trial  are  thus  stated  in  the  bill  of  exceptions : 

"After  plaintiff  had  offered  the  note  declared  on,  and 
rested,  the  defendant  introduced  William  G.  Riggs  as  a 
witness,  who  testified  as  follows :  At  defendant's  invita- 
tion, witness  went  with  him,  from  Ashville,  where  witness 
resided,  to  plaintift"s  house.  Defendant's  purpose  in 
going  to  plaintiff''s  house  was,  to  make  a  purchase  from 
him  of  a  slave  named  Ellick,  which  defendant  understood 
plaintiff"  wished  to  sell.  When  they  arrived  at  plaintift''8 
house,  he  was  absent.  Witness  and  defendant  went  to 
plaintiff's  field,  where  the  slave  was,  and  examined  him ; 
and  when  they  returned  to  the  house,  plaintiff*  was  at 
home.  A  conversation  then  ensued  between  plaintiff  and 
defendant,  in  reference  to  the  purchase  of  said  negro ;  in 
the  course  of  which  conversation  plaintiff  said,  that  he 
had  sold  the  negro  once  before,  and  had  recanted,  but 
that  the  negro  had  disobeyed  him,  and  he  now  had  to  go. 
Plaintiff  proposed  to  take  $800  for  the  negro,  and  defend- 
ant agreed  to  give  it.  The  negro  was  worth  that  amount. 
Defendant  then  said,  that  he  had  no  money;  and  plaintiff 
replied,  that  he  would  take  his  notes.  Defendant  said, 
that  he  would  give  security,  if  plaintift'desired  it.  Plaintiff' 
said,  that  he  did  not  desire  security — he  had  understood 
that  defendant  was  getting  rich ;  but,  if  he  got  uneasy,  he 
would  send  the  note  over  to  his  brother  in  Talladega 
county,  where  defendant  lived,  and  defendant  could 
secure  it.  Defendant  then  executed  the  note  sued  on,  and 
delivered  it  to  plaintiff,  who  then  executed  and  delivered 
to  defendant  a  bill  of  sale  for  said  negro.  Plaintiff"  sent 
to  the  field  for  the  negro,  and  told  him,  when  he  came  up, 
that  he  had  sold  him  to  Thomason.  The  negro  com- 
menced crying,  and  begged  plaintiff'  to  rescind  the  trade. 
Plaintift^'s  wife  also  requested  him  to  rescind  the  trade  ; 
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and  plaintiff  told  her,  that  she  knew  where  the  note  was, — 
to  get  it,  and  see  if  Thomason  would  rue.  Defendant 
refused  to  rue,  and  wanted  to  take  the  negro  and  start 
home  that  evening.  Plaintiff  remarked,  that  he  would 
bring  the  negro,  with  his  clothes,  to  Ashville  the  next 
morning.  Witness  and  defendant  then  drove  off  in  their 
buggj.  Plaintiff  brought  the  negro  to  Ashville  the  next 
morning.  Witness  then  heard  but  little  said  between 
the  parties.  The  first  thing  he  heard  was,  a  proposition 
by  plaintiff  to  rescind ;  which  defendant  declined  to  do, 
saying  that  he  never  made  a  negro  trade  for  less  than 
$50.  Witness  then  left,  and  did  not  hear  the  remainder 
of  the  conversation.  Witness  again  went  to  where 
plaintiff,  defendant  and  some  others  were,  and  heard 
plaintiff  say  to  defendant,  'Brown  has  taught  me  that  it 
is  better  to  have  security  in  all  cases.'  John  J.  Thomason 
then  pulled  out  his  pocket-book,  containing  money,  and 
told  plaintiff,  in  an  excited  manner,  'Let  him  [defendant] 
take  the  negro,  I  have  got  the  money.'  Witness  then 
went  out,  and  heard  nothing  more.  Plaintiff  did  not 
bring  the  negro's  clothes  with  him  to  Ashville,  nor  did 
the  negro  bring  any  clothes  except  what  he  had  on.  De- 
fendant left  Ashville,  and  returned  to  his  home  in  Talla- 
dega, without  the  negro.  The  negro  committed  suicide 
a  few  days  afterwards,  being  at  the  time  in  plaintiff's 
possession.  On  cross  examination  of  this  witness, 
plaintiff*  asked  him  this  question  :  'How  did  you  happen 
to  go  with  defendant  to  plaintiff's  house  ?'  Defendant 
objected  to  this  question  ;  but  the  court  overruled  the 
objection,  and  defendant  excepted. 

"John  J.  Thomason,  another  witness  for  defendant,  tes- 
tified, that  on  the  morning  after  the  said  trade  for  the 
negro,  having  previously  heard  something  of  the  trade,  he 
had  a  conversation  with  defendant,  and,  immediately 
afterwards,  went  with  him  to  plaintiff  in  Ashville,  and 
told  plaintiff  that  defendant  was  good.  Plaintiff  replied, 
that  he  thought  so  too,  or  knew  so ;  that  his  wife  was  dis- 
satisfied about  the  sale  of  the  negro,  and  he  would  rather 
not  make  the  trade.  Witness  also  used  the  words,  he 
wanted  to  rue  the  trade.     Plaintiff  further   said,  that  de- 
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fendant  had  promised  to  give  security.  Defendant  and 
witness  then  had  a  conversation,  (which  the  witness  was 
not  allowed  to  relate,)  and  then  defendant  went  to  where 
plaintiif  was.  Witness  afterwards  went  to  where  plaintiff 
and  defendant  were  conversing.  When  he  got  to  where 
they  were,  plaintiff  was  refusing  the  security  offered  by 
defendant  for  the  purchase-money  of  the  negro.  Witness 
then  remarked  to  them,  that  defendant  might  take  the 
negro  along ;  that  he  had  the  money,  and  would  pay  for 
him, — at  the  same  time  pulling  out  the  money.  After  a 
moment's  reflection,  witness  said,  that  he  would  deposit 
the  money  for  the  negro,  until  defendant  could  go  to 
Talladega  and  get  security.  Plaintiff  said,  'Xo,  the  note 
is  perfectly  good;'  hut  objected  that  some  of  the  parties 
to  the  proposed  note  lived  in  St.  Clair  county,  and  some 
in  Talladega.  Plaintiff  further  said,  tliat  Brown  had 
taught  him  always  to  have  securit}'',  and  that  it  was  de- 
fendant's proposition  to  give  security.  Witness  then 
persuaded  defendant  to  rue  with  plaintiff,  and  rue  without 
requiring  any  pay ;  but  defendant  declined.  Plaintiff  then 
said,  that  the  negro  had  some  debts  due  to  him  in  the 
neighborhood,  which  he  could  collect  in  a  few  days ;  that 
he  had  a  bed  and  some  clothes  ;  and  that  defendant  could 
go  to  Talladega,  get  a  note  signed  with  security,  come 
back  in  a  few  days,  and  bring  the  note,  and  get  the 
negro, 

"Daniel  E.  McCurrj^,  another  witness  for  defendant, 
testified,  that  he  was  at  Ashville  on  the  day  after  the  said 
trade  for  said  negro,  and  was  there  present  at  an  inter- 
view between  plaintiff  and  defendant ;  that  the  negro  did 
not  come  up  with  plaintiff  into  the  town ;  that  he  saw 
him  standing  in  the  road,  some  two  hundred  yards  from 
plaintiff's  house,  arid  he  was  called  up  ;  that  plaintiff' 
offered  defendant  something  to  rue,  which  defendant 
declined  ;  that  plaintiff  then  said,  that  Brown  had  taught 
him  to  have  security  in  all  cases,  and  for  defendant  to  let 
the  negro  stay  a  few  days,  until  he  [defendant]  went  and 
got  the  note,  with  security,  and  brought  it  to  plaintiff, 
and  he  could  take  the  negro. 

"Alexander  Grady,  another  witness  for  defendant,  testi- 
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fied,  that  he  was  present  at  Ashville  on  the  day  after  the 
said  trade  for  said  negro.  Witness  was  to  come  to  Talla- 
dega that  day  with  defendant;  and  they  had  out  their 
buggy,  ready  to  start,  before  plaintiff  came  to  town. 
Plaintiif  came  in,  and  the  negro  came  up  a  short  time 
afterwards.  The  negro  was  in  his  shirt  sleeves,  and  had 
no  clothes  except  what  he  wore ;  nor  did  plaintiff  have 
the  negro's  clothes.  A  short  time  after  they  came  up, 
w^itness  heard  a  conversation  between  plaintiff  and  defend- 
ant. Plaintiff  proposed  to  give  defendant  $10  to  rue, — 
saying,  that  he  had  $5,  and  the  negro  $5.  Defendant 
declined;  and  the  plaintiff  then  said,  'If  you  wont  rue,  go 
and  get  security,  as  you  promised,  and  come  and  take  the 
negro.'  A  short  time  afterwards,  witness  was  present  at 
a  conversation,  when  John  J.  Thomason,  plaintiff,  defend- 
ant and  others  were  present.  John  J.  Thomason,  showing 
money,  said  to  plaintiff,  'I  have  the  money,  and  will 
deposit  it, — let  defendant  take  the  negro  along.'  Plaintiff 
said,  that  he  was  satisfied,  and  that  he  knew  the  note  was 
good.  Something  was  said  about  plaintiff"'s  wanting  a 
note  with  all  the  makers  in  the  same  county.  Plaintiff" 
again  proposed  to  rue,  and  defendant  declined.  Plaintiff* 
then  said,  'If  you  will  have  the  negro  any  how,  let  him 
stay  for  a  few  days,  and  go  over  and  get  the  note  with 
security  made,  and  bring  over  the  note,  and  you  can  have 
the  negro ;  he  has  some  debts  due  him  in  the  neighbor- 
hood, which  he  can  collect,  and  he  has  a  bed  and  some 
clothes.'  Defendant  then  said,  'Kow  that  it  is  a  matter  of 
honor,  I  will  show  that  I  can  give  security.'  It  was  then 
said,  that  a  note,  with  Huey  &  Bradford  as  sureties,  would 
be  satisfactory.  Defendant  told  plaintiff'to  let  Maj.  Dean 
(a  gentleman  present)  write  a  note  which  Avould  be  satis- 
factory, and  he  would  take  it  and  have  it  signed.  Dean 
wrote  the  note  ;  plaintiff  expressed  himself  satisfied  with 
it;  defendant  took  it,  and  left  in  company  with  witness. 
The  negro  remained  in  plaintiff's  possession.  A  few  days 
afterwards,  defendant  delivered  said  note  to  witness,  with 
the  signatures  of  himself,  Huey,  Bradford,  and  J.  T.Mor- 
gan, and  requested  witness  to  take  and  deliver  it  to 
plaintiff  in  St.  Clair  county,  and  get  said  negro.     Witness 
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carried  the  note  to  plaintift*,  and  delivered  it  to  him  ;  and 
plaintiff  said,  'This  is  just  as  defendant  promised  to  do.' 
Witness  told  plaintiff,  that  he  was  instructed  to  demand 
the  negro  when  he  delivered  the  note;  and  plaintiff 
replied,  that  he  could  not  deliver  the  negro,  because  he 
was  dead,  but  that  witness  could  have  his  body  or  his 
bones,  if  he  desired  them.  Witness  told  him,  that  he  had 
better  give  back  said  note ;  and  plaintiff  did  so,  saying 
that  he  would  have  things  as  they  were  when  the  negro 
died.  Defendant  told  witness,  before  delivering  said  note 
to  him,  that  he  had  heard  up  at  Jacksonville  that  the 
negro  was  dead." 

Plaintiff  then  read  in  evidence  his  bill  of  sale  to  defend- 
ant for  said  negro,  which  was  produced  by  defendant  on 
notice,  and  which  was  dated  April  26,  1853 ;  and  he  then 
introduced  as  witnesses  William  Edwards  and  one  Box, 
whose  testimony  was  as  follows :  "Edwards  testified,  that 
he  heard  part  of  a  conversation  between  plaintiff  and  de- 
fendant, at  Ashville,  on  the  day  after  the  said  sale  of  said 
negro  ;  that  plaintifi  said  to  defendant,  'Leave  the  negro 
for  a  few  days,  until  he  can  collect  some  debts  due  him  ; 
he  has  a  bed  and  some  clothes,  and  you  are  not  prepared 
to  carry  him, — you  can  come  over  in  a  few  days,  with  a 
wagon,  and  get  him ;'  and  that  he  did  not  recollect  any- 
thing else  that  was  said.  Box  testified,  that  defendant 
and  said  Alexander  Grady  stayed  all  night  at  his  house, 
on  their  way  from  Ashville  to  Talladega,  in  April,  1853. 
While  there,  defendant  said,  that  he  had  bought  a  negro 
from  plaintiff,  and  had  left  him  with  plaintiff,  for  a  few 
days,  to  collect  up  some  debts  that  were  coming  to  him ; 
that  plaintiff  had  offered  him  $10  to  rue,  but  he  asked 
$50  ;  and  that  he  had  made  a  good  trade.  Witness  did 
not  recollect  all  that  defendant  said ;  but,  if  he  said  more 
on  that  subject,  witness  did  not  recollect  it.  The  conver- 
sation was  in  a  general  and  social  way,  and  defendant  did 
not  pretend  that  he  was  telling  all  the  particulars  of  the 
purchase  of  said  negro.  Defendant  also  said,  in  that  con- 
versation, either  that  the  negro  was  to  come  over  to  him, 
or  that  he  was  to  send  for  the  negro. 
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"This  was  all  the  evidence  in  the  ease ;  and  thereupon 
the  court  charged  the  jury,  among  other  things,  as  follows  : 

"1.  That  it  required  six  requisites  to  a  contract :  "1st, 
a  party  capable  of  contracting ;  2cl,  a  party  competent  to 
contract  with  ;  3d,  a  thing,  or  object,  to  be  contracted 
for ;  4th,  a  consideration  ;  5th,  words  expressing  the  terms ; 
and,  6th,  the  assent  of  the  minds  of  the  contracting 
parties.  To  illustrate :  Here  was  Thomason,  a  party 
capable  of  contracting  ;  Dill,  a  party  competent  to  con- 
tract with;  the  negro,  the  object  to  contract  for;  $800, 
the  consideration ;  the  note  and  bill  of  sale  are  expressive 
of  the  terms ;  and  their  execution,  of  the  assent  of  the 
minds  of  both  parties.  The  moment  Thomason  executed 
the  note,  and  Dill  the  bill  of  sale,  and  delivered  them 
each  to  the  other,  the  title  to  the  slave  passed  from  Dill 
to  Thomason,  and  the  latter  had  the  right  to  go  into  the 
field,  where  the  negro  was,  and  take  possession  of  him. 
To  this  charge  the  defendant  excepted. 

"2.  That  if  it  was  understood,  before  the  execution  of  the 
note  and  bill  of  sale,  that  Thomason  should  give  security 
for  the  purchase-money,  the  law  presumes,  as  nothing  of 
this  kind  appears  in  the  papers,  that  this  was  waived,  and 
that  the  note  and  bill  of  sale  speak  the  true  meaning  of 
the  parties.     To  this  charge,  also,  the  defendant  excepted. 

"3.  Thatthoughthe  jury  might  believe  every  fact  which 
took  place  at  Ashville  the  next  day,  tending  to  show  a 
rescission  or  alteration  of  the  contract ;  yet  this  did  not 
affect  Thomason 's  title  to  the  negro — it  was  still  in  him. 

"The  plaintiff  asked  the  court  to  charge  the  jury, — 

"1.  That  if  they  believed  Thomason  bought  the  negro 
of  Dill,  and  took  a  bill  of  sale,  and  gave  his  individual 
note  for  him  ;  and  that  the  bill  of  sale  and  note  were 
delivered  respectively ;  and  that  Thomason  afterwards 
promised,  upon  a  point  of  honor,  to  give  a  new  note,  with 
security,  at  a  subsequent  day ;  and  that  Thomason  left 
the  negro  with  Dill,  until  he  gave  the  new  note ;  and  that 
the  negro  died,  or  hung  himself,  without  Dill's  fault, — then 
the  loss  is  Thomason's,  and  not  Dill's. 

"2.  That  if  the  negro  remained  with  Dill  after  the  sale, 
by  permission   of  Thomason,   this   did   not  make  Dill  a 
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wrongcloor ;  and  if  the  negro  killed  himself,  or  died  with- 
out Dill's  procurement,  the  loss  must  fall  on  Thomason, 
and  not  on  Dill. 

"3.  That  if  the  jury  believed  from  the  evidence,  that 
Thomason  gave  the  note  sued  on  for  the  negro  ;  and  that 
Dill  executed  the  bill  of  sale  read  in  evidence ;  and  that 
it  was  agreed  between  the  parties,  at  the  time  these 
papers  were  executed,  that  Dill  should  send  the  note  to 
Talladega,  and  Thomason  should  give  security,  if  Dill 
became  dissatisfied ;  and  that  Dill  aftenvards  wanted  to 
rue  tlie  bargain,  and  Thomason  would  not;  and  that  Dill, 
for  the  purpose  of  compelling  Thomason  to  agree  to  rue, 
then  exacted  from  him  a  compliance  of  the  agreement  as 
to  giving  security,  and  insisted  that  the  negro  should 
remain  in  his  possession  until  the  note  with  security  was 
given ;  and  that  the  negro  did  so  remain,  without  objec- 
tion from  Thomason ;  and  that  the  negro,  while  remain- 
ing in  his  possession,  before  the  note  with  security  was 
made  and  delivered,  hung  himself, — then  he  died  the 
property  of  Thomason,  and  Dill  was  entitled  to  recover." 

The  court  gave  these  charges,  and  defendant  resei'ved 
an  exception  to  each  one  of  them. 

The  defendant  then  requested  the  court  to  give  the  fol- 
lowing charges  to  the  jury : 

"1.  That  if  they  believed  from  the  evidence,  that  the 
note  sued  on  was  given  for  the  purchase  of  a  negro,  by 
defendant  from  plaintiff;  and  that  defendant  complied 
with  the  obligations  imposed  on  him  by  the  contract  of 
purchase ;  and  that  plaintiff,  after  being  requested  by  de- 
fendant to  deliver  said  negro  to  him,  wrongfully  withheld 
him  from  defendant,  until  said  negro  died  in  plaintiff's 
possession,  never  having  been  in  defendant's  possession, — 
then  plaintiff'  cannot  recover  on  said  note. 

"2.  That  if  they  believed  from  the  evidence,  that  the 
note  sued  on  was  given  for  the  purchase  of  a  negro  ;  that 
plaintiff,  after  said  purchase,  still  retaining  said  negro  in 
his  possession,  asserted  to  defendant,  either  by  his  con- 
duct or  words,  that  the  title  to  said  negro  remained  in 
him  until  defendant  gave  a  note  with  security  for  the 
purchase-money ;  and  that   defendant  acted   upon   such 
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assertion,  no  matter  whether  it  was  true  or  false,  hy  leav- 
ing the  negro  in  plaintiff's  possession  until  he  killed 
himself,  within  a  few  days  after  said  purchase,  and  before 
the  tender  of  the  note  hereinafter  -mentioned,  and  by 
taking  upon  himself  the  burden  of  preparing  and  tender- 
ing a  note  with  security, — then  plaintiff  is  estopped,  in 
this  case,  from  denying  that  the  title  to  said  negro  remain- 
ed in  him  up  to  his  death. 

"3.  That  if  they  believed  from  the  evidence,  that  the 
note  sued  on  was  given  for  the  purchase  of  a  negro ;  that 
the  bill  of  sale  for  said  negro  was  delivered  by  plaintiff  to 
defendant ;  that  on  the  next  day,  before  the  negro  passed 
into  defendant's  possession,  a  contract  was  made  between 
plaintiff"  and  defendant,  that  the  title  to  said  negro  should 
revest  and  remain  in  Dill  for  a  few  days  until  defendant 
should  have  a  note  for  the  purchase-money,  with  security, 
executed  and  delivered  to  plaintiff;  and  that  the  negro 
remained  in  plaintiff's  possession  up  to  his  death ;  and 
that  defendant  tendered  to  plaintiff*  within  a  few  days,  a 
note  secured  to  plaintiff's  satisfaction,  according  to  said 
last  contract ;  and  that  the  negro  had  died,  before  that 
time,  in  plaintiff's  possession, — then  the  death  of  said 
negro  was  plaintiff^'s  loss,  and  not  defendant's. 

"4.  That  if  they  believed  from  the  evidence,  that  the 
note  sued  on  was  given  forthepurchase-money  of  aslave  ; 
and  that  it  was  understood  between  the  parties,  that  the 
title  to  said  negro  should  not  vest  in  defendant  until  he 
gave  a  new  note,  with  security,  for  the  purchase-money, 
which  was  to  be  done  in  a  few  days ;  and  that  it  was 
understood  between  the  parties,  that  the  negro  should 
remain  in  plaintiff's  possession  until  such  note  was  given  ; 
and  that  the  negro  did  accordingly  remain  in  his  posses- 
sion until,  within  such  few  days,  the  negro  killed  himself; 
and  that  defendant,  within  a  few  days,  and  after  the  death 
of  the  negro,  tendered  a  note,  with  good  security,  in 
accordance  with  said  contract,  upon  the  condition  that 
the  negro  was  delivered  to  him ;  and  that  the  plaintiff 
replied,  he  could  not  deliver  the  negro  because  he  was 
dead, — then  the  death  of  the   negro  was  plaintiff's  loss, 
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notwithstanding  he  may,  at  the  time  of  said  sale,  have 
delivered  the  hill  of  sale  for  said  negro  to  defendant," 

The  court  refused  to  give  these  charges,  and  the  defend- 
ant excepted  to  each  refusal. 

The  assignments  of  error  embrace  all  the  rulings  of  the 
court,  to  which,  as  above  shown,  exceptions  were  reserved. 

James  B.  Martin,  and  Wm.  P.  Chilton,  for  appellant. — 
1.  Admitting  that  the  contract  for  the  sale  of  the  slave 
was  completed  on  the  first  day,  yet  the  testimony  of 
Riggs,  Thomason,  Grady  and  McCurry  is  strongly  persua- 
sive to  show  an  essential  modification  of  that  contract  on 
the  following  day ;  and  this  new  agreement  is  supported 
by  a  sufficient  consideration. — ^Langford  v.  Cummings  & 
Cooper,  4  Ala.  46  ;  Pharr  &  Beck  v.  Bachelor,  3  Ala.  237  ; 
Borum  v.  Garland,  9  Ala.  52 ;  Young  v.  Fuller,  29  Ala. 
464 ;  Parsons  on  Contracts,  vol.  2,  p.  190. 

2.  A  party  cannot,  after  violating  a  contract,  and  repu- 
diating all  its  burdens,  enforce  it  against  the  other.  Dill 
here  sues  to  reap  the  advantages  of  his  contract,  and 
Thomason  has  a  right  to  recoup  the  damages  sustained 
by  plaintift''s  violation  of  it. — Ilatchett  v.  Gibson,  13  Ala. 
587  ;  Batterman  v.  Pierce,  3  Hill,  171 ;  8  Wendell,  109 ; 
25  ih.  669. 

3.  Dill  was  bound  to  deliver  the  negro,  or  offer  to  de- 
liver him,  before  he  could  maintain  an  action  for  the 
purchase-money. — ^Potter  v.  Coward,  Meigs'  R.  22.  His 
refusal  to  deliver  the  slave,  as  the  contract  bound  him  to 
do,  was  a  conversion. — Glaze  v.  McMillion,  7  Porter,  279 ; 
Gray  v.  Crocheron,  8  Porter,  191. 

4.  Under  the  facts  supposed  in  the  second  charge 
requested  by  the  defendant,  plaintiff  was  estopped  from 
recovering  on  the  first  note. — McCravey  v.  Rcmson, 
19  Ala.  430 ;  Moore  v.  Levert,  24  Ala.  310 ;  Miller  v. 
Jones'  Adni'r,  26  Ala.  247 ;  9  Barn.  &  Cress.  577 ;  1  Ad. 
&  El.  469. 

WiiiTE  &  Parsons,  and  B.  T.  Pope,  contra.— 1.  The 
contract  of  sale  was  complete,  on  the  execution  and 
delivery  by  the  respective  parties   of  the  bill  of  sale  and 
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note  for  the  purchase-money. — l!^ewman  v.  James,  12  Ala. 
29 ;  McCutchen  v.  McCutchen,  9  Porter,  650. 

2.  All  parol  stipulations,  prior  to  the  consummation  of 
the  contract,  are  merged  in  the  writing. — Melton  v.  Wat- 
kins,  24  Ala.  436  ;  Seay  v.  Marks,  23  Ala.  532 ;  West  v. 
Kelly,  19  Ala.  353 ;  Gordon  v.  Phillips,  13  Ala.  567 ; 
Pierson  v.  Hooker,  3  Johns.  68. 

3.  Thomason's  subsequent  promise  to  give  security  for 
the  purchase-money,  not  being  supported  by  a  new  con- 
sideration, was  nudum  jpactum. — Caraway  v.  Wallace,  2  Ala. 
542 ;  Hussey  v.  Thornton,  4  Mass.  405 ;  Chapman  v. 
Lathrop,  6  Cowen,  110 ;  Leavitt  v.  Smith,  7  Ala.  182 ; 
23  Wendell,  109 ;  Hunt  v.  Barefield,  19  Ala.  117  ;  Ran- 
dolph V.  Perry,  2  Porter,  376 ;  19  Pick.  275. 

4.  The  plaintiff's  possession  of  the  negro  being  lawful, 
his  failure  to  deliver  after  the  death  of  the  slave  was  not 
a  conversion. — 4  Esp.  156 ;  4  Wendell,  613 ;  1  Chitty  on 
Pleading,  157. 

STONE,  J. — There  was  no  error  in  allowing  the  ques- 
tion on  cross  examination,  which  was  objected  to  by  the 
appellant.  The  relations  which  the  witness  sustains  to 
the  jDarties,  are  always  admissible,  as  shedding  some  light 
on  the  credibility  of  the  witness. — 1  Greenl.  on  Ev.  §  446. 

The  stipulations  and  agreements  entered  into,  and  re- 
duced to  writing,  on  the  26th  April,  1853,  amounted  to 
an  executed  contract,  passing  the  title  of  the  slave  to 
Thomason,  and  securing  the  payment  of  the  purchase- 
money  to  Dill. — McCutchen  v.  McCutchen,  9  Porter, 
656-7 ;  Newman  v.  James,  12  Ala.  32. 

The  offer,  or  agreement  by  Thomason,  pending  the 
negotiation,  to  give  sureties  to  the  note,  if  demanded  by 
Dill,  was  waived  by  the  latter,  by  implication,  when  he 
accepted  the  note  of  the  former  without  surety.  When  a 
contract  is  reduced  to  writing,  all  previous  agreements 
and  specifications  are  merged  in  the  writing ;  and,  in  the 
absence  of  fraud  and  mistake,  stipulations  left  out  of  the 
writing,  are  considered  as  abandoned. — Melton  v.  Wat- 
kins,  24  Ala.  436  ;  Gordon  v.  Phillips,  13  Ala.  567  ;  Seay 
v.  Marks,  23  Ala.  532 ;  West  v.  Kelly,  19  Ala.  353 ;  Pier- 
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son  V.  Hooker,  3  John.  68 ;  Chapman  v.  Lathrop,  6  Cow. 
109. 

The  agreement  by  which  the  slave  was  permitted  to 
remain  one  night  with  Dill,  was  subsequent  to  the  con- 
tract, and  formed  no  part  of  it.  It  had  no  effect  to  impair 
Thornason's  title  to  the  slave. 

The  testimony  of  the  several  witnesses  who  were  ex- 
amined, as  to  what  took  place  between  the  parties  in 
Ashville  on  the  27th,  clearly  shows  that  Dill  desired  an 
entire  rescission  of  the  contract,  and  resorted  to  many 
expedients  to  accomplish  his  object ;  while,  on  the  other 
hand,  Thomason  refused  to  make  an  entire  rescission,  ex- 
cept on  terms  which  were  not  acceded  to.  At  the  close 
of  their  interviews  and  altercations,  they  agreed  that 
Thomason  should  have  a  new  note  executed,  with  certain 
named  sureties  ;  and  Dill  should  retain  the  possession  of 
the  slave  for  a  few  days.  They  separated ;  Thomason  re- 
taining the  bill  of  sale,  and  Dill  retaining  the  note.  It  is 
contended  for  appellant,  that  the  agreement  of  the  second 
day  was  a  rescission  of  the  contract  of  the  first,  and  that 
the  parties  then  made  a  new  executory  contract.  On  the 
other  hand,  it  is  contended  for  appellee,  that  the  promise 
by  Thomason,  to  give  a  new  note  with  sureties,  was  with- 
out consideration,  and  imposed  no  obligation  on  him. 

A  promise,  no  matter  how  solemn  or  formal,  cannot  be 
enforced,  if  it  be  without  consideration. — 1  Parsons  on 
Contracts,  353 ;  Chitty  on  Contracts,  (8th  American,  from 
4th  London  ed.)  25-6.  So,  a  promise  made  on  a  considera- 
tion wholly  past  and  executed,  is  equally  invalid,  unless 
such  consideration  was  moved  by  the  precedent  request, 
either  express  or  implied,  of  the  party  promising. — Chitty 
on  Con.  61 ;  1  Parsons  on  Con.  391,  395-6.  If  the  agree- 
ment of  the  second  day  was  nothing  more  than  a  promise 
by  Thomason  to  give  sureties,  in  consideration  of  his  offer 
to  do  so  made  pending  the  negotiation,  then  it  was  a 
nude  pact,  and  neither  imposed  any  obligation  on  him, 
nor  divested  the  title  of  the  slave  out  of  him. — Jackson 
V.  Jackson,  7  Ala.  791.  A  promise  is  a  good  considera- 
tion to  support  a  promise. — Chitty  on  Contracts,  46,  and 
note  1.     Parties,  before  or  after  the   consummation  of  a 
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contract,  may  either  rescind  or  modify  it ;  and  no  other 
consideration  is  necessary  to  support  such  contract  of  re- 
scission or  modification,  than  the  mutual  agreement  of 
the  parties. — Borum  v.  Garland,  9  Ala.  452  ;  Lightfoot  v. 
Strahan,  7  Ala.  444 ;  Langford  v.  Cummings,  4  Ala.  46 ; 
Murphy  V.  Barefield,  27  Ala.  634 ;  Hussey  v.  Roquemore, 
ih.  281. 

In  Howe  v.  O'Malley,  1  Murphy,  287,  the  plaintiff  had 
conveyed  to  defendant  a  tract  of  land,  containing  221 
acres,  more  or  less.  Some  years  afterwards,  they  mutu- 
ally agreed  to  have  the  land  surveyed ;  and  if  it  was  found 
to  contain  more  than  221  acres,  the  defendant  agreed  to 
pay  the  plaintiff  $10  per  acre  for  the  excess ;  and  if  it  fell 
short,  plaintiff  was  to  refund  to  defendant  at  the  same 
rate.  This  was  held  a  sufficient  consideration  to  support 
the  promise. 

In  Young  v.  Fuller,  29  Ala.  464,  this  court  upheld  and 
enforced  an  agreement,  which  was  nothing  more  than  a 
modification  of  a  contract  previously  consummated,  and 
rested  on  no  other  consideration  than  the  mutual  a2:ree- 
ment  of  the  parties. 

The  bill  of  sale  having  been  delivered  to  the  grantee, 
neither  party  will  be  heard  to  assert  that  it  was  delivered 
as  an  escrow,  to  be  operative  only  on  a  contingency. — 
Morgan  v.  Smith,  Wykoff  &  Nicholl,  29  Ala.  283,  and 
authorities  cited ;  "Warren  v.  Sprowls,  2  Marsh.  Ky.  533-4. 

This  principle,  however,  does  not  deny  to  the  parties 
the  right  to  make  a  subsequent  contract  in  reference  to 
the  same  property.  Title  to  slaves  may  be  conveyed 
without  writing ;  and  if  the  parties  mutually  agreed  to  a 
change  of  their  contract,  by  which  the  title  to  the  slave 
was  to  remain  in  Dill,  until  Thomason  tendered  him  a 
note  with  sureties,  then  such  contract  will  be  upheld. — 
See  Young  v.  Fuller,  supra.  If  this  should  be  found  to 
be  the  agreement,  then,  until  Thomason  complied,  the 
title  continued  in  Dill ;  and  the  death,  at  that  time,  of  the 
slave,  would  be  his  loss. 

Anciently,  sealed  contracts  could  only  be  discharged  by 
a  release  under  seal.  That  is  not  now  the  law. — Wallis 
v.  Long,  16  Ala.  740 ;  2  Story's  Equity,  §  770,  and  note 
3 ;  Rowley  v.  Eice,  10  Metcalf,  7. 
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There  is,  perhaps,  another  point  of  view,  in  which  this 
testimony  may  be  considered.  The  parties  may  have  in- 
tended and  agreed  to  annul  the  contract  of  the  first 
day,  so  far  as  to  discharge  the  note  that  day  executed, 
and  leave  the  slave  with  Dill,  in  pledge  that  the  note 
with  sureties  would  be  delivered  to  him.  If  such  was 
the  agreement,  and  they  did  not  consent  to  any  mod- 
ification of  Thomason's  title  to,  or  right  in  the  slave,  then 
the  slave  continued  Thomason's,  and  the  loss  would  be 
his,  although  he  may  have  had  no  present  right  to  recover 
the  possession. — Story  on  Bailments,  §§  286,  287.  If  this 
was  the  contract,  then  a  failure  or  default  by  Thomason 
would  not  vest  in  Dill  the  title  to  the  slave,  but  would 
merely  confer  on  him  a  right  to  sell  the  property  pledged, 
for  the  payment  of  his  demand.  Until  a  sale,  Thomason 
would  have  the  right  to  redeem  by  paying  the  debt ;  and 
any  surplus  of  proceeds,  after  paying  the  debt  and  ex- 
penses, would  belong  to  him. — Story  on  Bailments, 
§§  300,  303,  308.  This  may  be  looked  to  as  one  of  the 
tests  by  which  to  determine  the  character  of  the  agree- 
ment of  the  second  day  ;  and  if  this  was  the  agreement, 
Dill  had  no  right  of  action  on  the  note  first  executed. 

"We  hold,  then,  that  the  testimony  was  not  so  entirely 
clear,  the  agreement  of  the  parties  not  so  entirely  unam- 
biguous, as  to  justify  the  court  below  in  taking  from  the 
jury  the  consideration  of  its  effect.  "We  do  not  wish  to 
be  understood  as  intimating  an  opinion  on  its  preponder- 
ances. We  think,  however,  that  it  should  have  been  left 
to  the  jury,  under  appropriate  instructions,  to  ascertain 
by  their  verdict, — 1st,  whether  the  agreement  of  the 
second  day  was  nothing  more  than  a  promise  by  Thom- 
ason to  give  a  note  with  sureties,  pursuant  to  his  offer  of 
the  day  before,  without  any  surrender  or  modification  of 
his  right  to  the  slave ;  2d,  whether  the  first  note  was 
considered  inoperative,  and  the  slave  left  with  Dill  in 
pledge  that  Thomason  would  give  a  new  note  with  stipu- 
lated sureties ;  or,  3d,  whether  by  agreement  the  first 
contract  was  so  far  modified,  as  to  be  made  executory, — 
Thomason's  right  to  the  slave  not  to  attach  until  he  exe- 
cuted and  tendered  the  proposed  note.  If  either  the  first 
30 
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or  the  second  proposition  be  affirmed  by  the  jury,  the 
plaintiff,  on  a  suitable  complaint,  will  be  entitled  to  a 
verdicjt.  The  third  proposition  would  entitle  the  defend- 
ant to  a  verdict. 

We  need  not  apply  these  principles  to  the  several 
charges  given  and  refused.  The  third  charge  asked  by 
defendant  should  have  been  given,  and  its  refusal  was 
error.  The  third  charge  given  by  the  court  was  also  en-o- 
neous,  but  it  was  not  excepted  to. 

We  have  made  no  allusion  to  those  assignments  of  error 
which  seek  to  charge  Dill  for  tortiously  withholding  the 
possession.  The  testimony  shows  that  the  slave  remained 
with  him,  in  each  instance,  by  Thomason's  permission. 

ITeitlicr  is  there  anything  in  this  case,  which  justifies 
the  application  of  the  doctrine  of  estoppel. — ^Edmondson 
V.  Montague,  14  Ala.  371 ;  Andrews  v.  McCoy,  8  Ala. 
720 ;  Clements  v.  Loggins,  2  Ala.  514  ;  Ware  v.  Cowles, 
24  Ala.  446 ;  Finn  v.  Barclay,  15  Ala.  626 ;  Griggs  v. 
Woodruff,  14  Ala.  9 ;  Sweet  v.  Jacocks,  6  Paige,  355 ; 
Mosely  v.  Lane,  27  Ala.  62. 

For  the  error  above  pointed  out,  the  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded. 


Walker,  J.,  not  sitting. 


ALLEN  AND  WIFE  vs.  PRATER. 

[action  on  promise  to  pat  in  compromisk  of  legal  controtebsy.] 

1.  Sufficiency  of  compromise  as  consideration  of  contract. — A  promise  to  pay  a  sura 
certain  in  compromise  of  a  pending  suit,  or  in  settlement  of  a  controversy 
for  which,  though  it  has  not  assumed  the  form  of  a  pending  suit,  there  is  a 
reasonable  ground,  is  supported  by  a  sufficient  consideration. 

2.  Declaration  explanatory  of  possession. — The  declaration  of  a  person,  while  in 
possession  of  a  slave,  to  the  effect  that  her  father  gave  it  to  her,  is  not  ex- 
planatory of  possession. 
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Appeal  from  the  Circuit  Court  of  Benton. 
Tried  before  the  Hon.  John  E.  Moore. 

This  action  was  brought  by  Memory  Allen  and  wife, 
the  appellants,  against  John  B.  Prater,  James  Prater,  and 
Andrew  J.  Prater ;  and  was  founded  on  the  defendants* 
verbal  promise  to  pay  $1,000,  in  consideration  that  plain- 
tiffs and  one  Susan  Miller,  who  were  children  and  heirs- 
at-law  of  John  B.  Prater,  deceased,  would  desist  from 
contesting  the  probate  of  their  ancestor's  will,  and  allow 
the  same  to  be  admitted  to  probate  without  objection. 
The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  "That  if  the  proof  satisfied  them  that  the  testator 
was  not  competent  to  make  a  will,  or  that  undue  influ- 
ence was  used  upon  him  in  the  making  of  said  will,  then 
there  would  be  reasonable  grounds  of  contesting  said  will, 
and  the  contract  declared  on,  if  such  an  one  existed,  was 
founded  on  a  suflicient  consideration  ;  but  they  must  be 
satisfied  that  the  testator  was  not  capable  of  making  a 
will,  or  that  he  was  unduly  influenced."  An  exception 
was  reserved  to  this  charge,  and  it  is  now  assigned  for 
error,  with  other  matters  which  require  no  particular 
notice. 

Alex.  White,  for  the  appellant. 
James  B.  Martin,  contra. 

RICE,  C.  J. — The  forbearance  by  a  party  to  a  pending 
suit,  to  prosecute  a  right  asserted  therein,  and  the  yielding 
up  of  the  right  thus  asserted,  is  a  sufficient  consideration 
for  a  verbal  promise  by  the  adverse  party  to  pay  a  certain 
sum  of  money.  Where  the  controversy  has  not  assumed 
the  form  of  a  pending  suit,  but  there  is  reasonable  ground 
for  it,  a  verbal  promise  to  pay  a  certain  sum  of  money  in 
settlement  of  it,  is  not  without  consideration,  and  may 
be  enforced. — Stewart  v.  Bradford,  26  Ala.  410 ;  Prater 
v.  Miller,  25  Ala.  320 ;  Edwards  v.  Baugh,  11  Mees.  & 
Welsby,  641 ;  Wilkinson  v.  Byers,  1  Ad.  &  Ellis,  106. 

Both  of  the  above  propositions  were,  in  eflect,  disre- 
garded by  that  part  of  the   charge  of  the   court  below 
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which  asserts,  that  the  jury  "must  be  satisfied  that  the 
testator  was  not  capable  of  making  a  will,  or  that  he  was 
under  undue  influence."  If  the  charge  in  that  respect  is 
correct,  it  would  be  folly  in  the  contestants  of  a  will  ever 
to  make  any  compromise  of  a  controversy  as  to  its  valid- 
ity, unless  they  received  cash  in  hand  on  the  compromise. 
The  charge  denies  all  eifect  to  such  compromise,  and  re- 
quires the  parties  opposed  to  the  will  to  prove  precisely 
as  much  to  support  the  compromise,  as  they  could  have 
been  required  to  prove  to  overturn  the  will. 

For  the  error  in  the  charge  above  pointed  out,  the 
judgment  must  be  reversed  ;  and,  as  the  cause  must  be 
remanded  for  another  trial,  we  deem  it  proper  to  decide, 
that  the  declarations  of  Mrs.  Miller,  which  were  admitted 
by  the  court,  are  not  legal  evidence  against  the  plaintifi^s 
in  this  cause.  She  does  not  appear  to  be  so  connected 
with  the  plaintiffs,  or  to  sustain  any  such  relation  to  them 
or  their  cause  ot  action,  as  to  give  her  naked  declarations 
the  effect  of  evidence  against  them.  Her  declaration  as 
to  the  slave  which  she  had  in  possession,  that  her  father 
gave  it  to  her,  is  not  explanatory  of  the  possession,  but 
relates  to  the  title,  and  to  the  person  from  whom  she  ac- 
quired it. — McBride  v.  Thompson,  8  Ala.  650 ;  Abney  v. 
Kingsland,  10  Ala.  355.  Conceding  that  the  defendants 
may  be  entitled  to  prove  the  facts  asserted  by  the  decla- 
rations of  Mrs.  Miller,  yet  they  must  prove  them  by 
competent  evidence ;  and  her  mere  declarations  are  not, 
as  against  the  plaintiffs,  evidence  of  the  existence  of  those 
facts.  Proving  that  she  said  the  facts  existed,  is  very 
different  from  proving  their  actual  existence.  Her  dec- 
larations, as  allowed  on  the  trial,  were  the  mere  naked 
declarations  of  a  stranger,  and  wholly  inadmissible. — 
Dickerson  v.  Hodges,  1  Porter,  99. 

Judgment  reversed,  and  cause  remanded. 
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Ex  Parte  JAMES  T.  BURNETT. 

[appucation  for  habeas  corpcs.] 

1.  When  applicalion  may  be  made  to  supreme  court. — A  person  in  confineTOent  for 
the  violation  of  a  municipal  ordinance,  whose  application  for  a  discharge 
on  /uiheas  corpus  has  been  refused  by  a  probate  judge,  may  apply  directly  to 
the  supreme  court  for  relief,  without  first  making  application  to  a  circuit 
judge  or  chancellor. 

2.  What  questions  may  be  investigated  on  petition  for  habeas  corpus. — On  the  return 
of  a  writ  of  habeas  corpus,  no  court  or  judge  has  authority  (Code,  §  3741)  to 
inquire  into  the  legality,  justice,  or  propriety  of  the  judgment  or  order 
under  which  the  prisoner  is  confined,  except  on  the  grounds  specified  in 
section  3744  as  authorizing  a  discharge. 

3.  General potcers  of  municipal  corporations. — A  municipal  corporation  must  act 
within  the  licnits  of  its  delegated  powers,  but  may  pass  all  laws  necessary 
or  proper  to  carry  into  effect  a  given  power. 

4.  Powers  of  corporate  authorities  of  Cahaba  to  fine  and  imprison. — Under  the  6th 
and  8th  sections  of  the  act  incorporating  the  town  of  Cahaba,  (Toulmin's 
Digest,  817,)  each  member  of  the  town  council  has  power  and  authority  as 
a  magistrate  within  the  corporate  limits  of  the  town,  to  impose  fines,  not 
exceeding  $50,  and  to  imprison  for  not  more  tban  three  days,  for  the  viola- 
tion of  a  municipal  ordinance  ;  but,  before  the  power  to  imprison  can  be 
exercised,  there  must  have  been  a  judicial  ascertainment  of  the  fact  that 
such  ordinance  has  been  violated. 

5.  Validity  of  by-law  respecting  retailing  of  spirituous  liquors. — A  by-law,  fixing  the 
price  of  a  town  license  for  retailing  spirituous  liquors  at  SI. 000,  is  in  its 
nature  prohibitory,  and  is  not  authorized  by  any  express  or  implied  grant 
of  power  to  said  municipal  authorities  ;  and  the  fact  that  one  retailer,  sub- 
mitting to  the  terms  of  such  ordinance,  has  done  a  prosperous  business, 
does  not  affect  the  nature  of  the  ordinance. 

Application  by  James  T.  Burnett  for  habeas  corpus,  or 
other  remedial  writ,  to  obtain  his  discharge  from  impris- 
onment in  the  county  jail  of  Dallas,  for  an  alleged  viola- 
tion of  a  municipal  ordinance  passed  by  the  corporate 
authorities  of  the  town  of  Cahaba,  fixing  the  price  of  a 
license  for  retailing  spirituous  liquors  within  the  corpo- 
rate limits  of  said  town  at  $1,000,  and  prescribing  a  pen- 
alty of  $50  per  day  for  a  violation  of  it.  The  petitioner 
was  charged  with  forty  different  violations  of  this  ordi- 
nance ;  was  fined  $20  in  each  case,  and  sentenced  to 
imprisonment  for  three  days  unless  the  fines  were  paid. 


462  ALABAMA. 


Ex  parte  Burnett. 


An   application   for  a  discharge   was  first  made   to   the 
probate  judge  of  said  county,  and  was  by  him  refused. 

Geo.  "W.  Gayle,  for  the  petitioner. — 1.  The  jurisdiction 
of  this  court,  in  proceedings  like  the  present,  is  founded 
on  constitutional  provisions. — Const,  of  Ala.,  art.  Y,  §  2. 
The  manner  in  which  the  application  is  made  conforms 
to  the  practice  settled  in  Ex  'parte  Groom  &  May,  19  Ala. 
561.  The  jurisdiction  of  the  probate  judge  being  concur- 
rent with  that  of  a  circuit  judge  or  chancellor,  neither 
of  the  latter  officers  could  revise  the  decision  of  the  former ; 
consequently,  it  was  not  necessary  that  application  should 
be  made  to  either  of  them. 

2.  Sections  3741  and  3744  of  the  Code,  being  in  pari 
materia,  are  to  be  construed  together,  as  parts  of  one 
statute.  Thus  construed,  the  former  section  does  not 
apply  to  the  cases  specified  in  the  latter. 

3.  The  municipal  ordinance  which  the  petitioner  is 
charged  with  having  violated,  being  unreasonable,  pro- 
hibitory in  its  nature,  repugnant  to  the  State  laws  on  the 
subject  of  retailing,  and  unauthorized  by  any  grant  of 
power  contained  in  the  town  charter,  is  void. — Angell  & 
Ames  on  Corporations,  §§  347,  357,  360,  363 ;  Wilcox  on 
Corporations,  §  381 ;  Yuillc's  case,  3  Ala.  139  ;  Bcroujohn's 
case,  27  Ala.  58 ;  4  Peters,  152  ;  5  Cowen,  462  ;  Harris  v. 
Intendant  of  Livingston,  28  Ala.  577. 

4.  Though  the  ordinance  be  held  valid,  the  penalty 
prescribed  for  its  violation  is  unreasonable  and  void. 

5.  If  the  penalty  prescribed  be  valid,  it  did  not  authorize^ 
the  fine  assessed  against  the  prisoner. 

6.  The  ordinance  does  not  authorize  the  imposition  of 
both  fine  and  imprisonment. 

7.  There  must  have  been  a  judicial  ascertainment  of  thC' 
alleged  oifense  and  penalty,  before  the  party  could  be 
legally  imprisoned. 

Alex.White,  Pegues  &  Dawson,  andD.  S.  Teoy,  contra. — 
1.  The  petitioner  has  an  appropriate  remedy,  by  certiorari 
or  appeal  to  the  circuit  court,  or  by  an  action  for  false 
imprisonment. — Chandler  v.  Town   Council   of  Marion, 


JAliTUARY  TERM,  1857.  46S 

Ex  parte  Burnett. 

6  Ala.  899;  Carroll  &  Beal  v.  Mayor  of  Tuskaloosa, 
12  Ala.  174  ;  Mayor  of  Mobile  v.  Rouse,  8  Ala.  515 ;  State 
V.  Eubank,  6  Ala.  654 ;  Angell  &  Ames  on  Corporations, 
§  360.     Consequently,  this  court  will  not  take  jurisdiction; 

2.  The  legality  or  justice  of  the  order,  under  which  the 
prisoner  is  in  confinement,  cannot  be  inquired  into  by 
this  court. — Code,  §  3741. 

3.  The  ordinance  which  was  violated  by  the  prisoner, 
is  authorized  by  the  charter  of  the  town,  and  is  not 
obnoxious  to  any  of  the  objections  urged  against  it. — 
Town  Council  of  Marion  v.  Chandler,  6  Ala.  899  ;  Carroll 
&  Beal  V.  Mayor  of  Tuskaloosa,  12  Ala.  174 ;  Mayor  of 
Mobile  V.  Rouse,  8  Ala.  515  ;  7  Cowen,  606 ;  12  Whcaton, 
19 ;  8  Foster,  176  ;  4  Denio,  341 ;  3  Barbour,  548. 

4.  The  power  to  imprison  is  expressly  conferred  by  the 
charter,  and  is  valid. — Angell  &  Ames,  302,  §  8  ;  5  Co. 
Rep.  63 ;  1  Salkeld,  349. 

STONE,  J. — The  jurisdiction  of  chancellors,  circuit 
judges,  and  judges  of  probate,  over  writs  oi  habeas  corpus^ 
is  concurrent  in  all  cases,  except  when  the  applicant  is 
"confined  in  the  county  jail,  or  other  place,  on  a  charge 
of,  or  commitment  for  felony,  or  on  a  sentence  or  decree 
of  the  supreme  court,  court  of  chancery,  or  circuit  court." 
Code,  §  3710. 

This  concurrence  of  jurisdiction  does  not  extend  beyond 
the  limits  of  the  county  in  which  the  judge  of  probate 
holds  his  office.  It  being  then  shown  that,  so  fiir  as  ju- 
dicial functions  were  invoked  in  this  case,  neither  a  chan- 
cellor nor  a  circuit  judge  had  larger  powers  than  the  judge 
of  probate,  we  know  of  no  principle  of  law  which 
requires  that  the  petitioner,  after  failing  in  his  application 
to  the  judge  of  probate,  shall  go  for  redress  to  either  of 
those  judicial  officers,  or  the  courts  over  which  they 
preside,  before  coming  to  this  court,  and  asking  our 
superintendence  and  control  of  that  inferior  jurisdiction. — 
Const,  of  Ala.,  art.  V,  §2. 

It  is  settled  in  this  State,  that  a  party  who  has  made  an 
unsuccessful  application  to  a  circuit  judge,  for  enlargement 
on  habeas  corpus^  may  come  into  this  court,  and  here  have  the 
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action  of  the  primary  court  revised. — Ex  -parte  Croom  & 
May,  19  Ala.  561 ;  Ex  parte  Simonton,  9  Por.  383.  When 
the  application  has  been  made  to  a  probate  judge,  in  cases 
within  his  jurisdiction,  the  law  gives  the  same  right  as  if 
the  first  application  had  been  to  the  circuit  judge. 

It  has  been  argued  before  us,  that,  in  this  proceeding, 
we  have  no  authority  to  inquire  into  the  legality^  justice,  or 
propriety  of  the  order,  judgment,  or  commitment,  of  which  the 
petitioner  complains.  Section  3741  of  the  Code  is  relied 
on  m  support  of  this  position.  Section  3744  also  bears 
directly  on  this  question,  and  we  feel  bound  so  to  construe 
them,  as  to  reconcile  their  apparently  conflicting  provis- 
ions. Looking  alone  at  the  provisions  of  those  two 
sections,  which  (it  may  be  thought)  conflict,  section 
3741  declares,  that  "no  court,  chancellor,  or  judge,  on 
the  return  of  a  writ  of  habeas  corpus,  has  the  authority  to 
inquire  into  the  legality  or  justice  of  any  order,  judgment, 
decree  or  process  of  any  court  legally  constituted."  Sec- 
tion 3744 :  "If  it  appears  that  the  party  is  in  custody  by 
virtue  of  process  from  any  court  legally  constituted,  or 
issued  by  any  oflScer  in  the  course  of  judicial  proceedings 
before  him  authorized  by  law,  such  party  can  only  be 
discharged  in  one  of  the  following  cases,"  &c.  We  hold, 
that  these  two  sections  must  be  construed  together,  and 
that  the  prohibitory  clauses  in  section  3741,  relate  to  ques- 
tions of  legality,  justice  and  piropriety,  other  and  different  from 
those  mentioned  in  the  subdivisions  of  section  3744. 

It  is  contended,  that  the  petitioner  ought  to  be  discharged 
in  this  case, — 1st,  because  the  corporate  authorities  of 
Cahaba  had  no  authority  under  their  act  of  incorporation 
to  adjudge  the  alleged  fine  against  him;  2dly,  that  they 
had  no  authority  to  imprison  petitioner ;  3dly,  that  they 
had  no  authority,  under  the  act  ofincorporation,  to  require 
the  payment  of  a  thousand  dollars  as  the  price  of  a  license 
to  retail  spirituous  liquors  within  the  corporate  limits  of 
Cahaba,  and  that  the  ordinance,  providing  penalties  for 
retailing  without  such  license,  was  also  void  for  defect  of 
authority.  All  these  questions  must  depend  upon  a 
proper  construction  of  the  act  incorporating  the  town  of 
Cahaba. — Toulmin's  Digest,  817. 
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In  the  case  of  the  Mayor  and  Aldermen  of  Mobile  v. 
Allaire,  this  court  quoted  with  approbation  the  language 
that  "a  municipal  corporation  must  act  within  the  limits 
of  its  delegated  authority,  and  cannot  go  beyond  it." 
"Such  a  corporation,"  this  court  adds,  "has  power  to 
pass  all  laws  necessary  or  proper  to  carry  into  effect  any 
given  power." — 14  Ala.  400 ;  Mayor  of  Baltimore  v. 
Hughes,  1  Gill  &  Johns.  480.  The  following  authorities 
fully  sustain  the  principle   stated :   Bergen   v.    Clarkson, 

1  Halst.  352 ;  Beatty  v.  Lessee  of  Knowler,  4  Pet.  152 ; 
Kirk  V.  Nowill,  1  T.  R.  118 ;  Heise  v.  Town  Council  of 
Columbia,  6  Rich.  404-14 ;  Corporation  of  Columbia  v. 
Hunt,  5  Rich.  550;  City  of  Rochester  v.  Collins,  12  Barb. 
Sup.  Ct.  Rep.  559 ;  Riley  v.  City  of  Rochester,  13  Barb. 
Sup.  Ct.  Rep.  324 ;  Nichol  v.  Mayor,  &c.,  9  Humph.  252 ; 
Sharp  V.  Spier,  4  Hill,   76 ;  Hodges  v.    City   of  Buifalo, 

2  Denio,  110 ;  Stetson  v.  Kempton,  13  Mass.  272  ;  Inten- 
dant  of  J^Torton  v.  Intendant  of  Mansfield,  16  Mass.  48 ; 
Ang.  &  Ames  on  Corp.  200 ;  Head  v.  Prov.  Ins.  Co., 
2  Cranch,  127 ;  New  York  Firemen's  Ins.  Co.  v.  Mechan- 
ics' Fire  Ins.  Co.,  7  Wend.  31 ;  Jackson  v.  Hartwell, 
8  Johns.  422 ;  State  v.  Stebbins,  1  Stew.  229 ;  Smith  v. 
Ala.  Life  Ins.  &  Trust  Co.,  4  Ala.  558 ;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  636 ;  The  State  v.  Mayor  of 
Mobile,  5  Por.  279. 

The  5th  section  of  the  act  incorporating  Cahaba  confers 
on  the  town  council  power  to  "affix  fines  for  offenses  against 
their  by-laws,  not  exceeding  fifty  dollars  for  every  such 
offense,  to  be  recovered  before  any  magistrate."  The  6th 
section  declares,  "that  the  intendant,  and  each  and  every 
one  of  the  council,  ex  officio^  shall  be  vested  with  all  the 
powers  and  authorities  that  justices  of  the  peace  are  vested 
with  by  the  laws  of  this  State,  and  shall  and  may  exer- 
cise the  same  within  the  limits  of  said  town,  under  the 
same  penalties  and  restrictions  to  which  justices  of  the 
peace  of  this  State  are  and  shall  be  subject  and  liable." 

Our  legislative  history,  up  to  the  time  when  Cahaba  was 
incorporated,  Dec.  3,  1819,  creates  no  such  judicial  officer 
as  a  magistrate.  Consulting  the  law  dictionary,  we  find 
the  term  magistrate^  in  the   sense   in  which  the  context 
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shows  the  legislature  intended  to  be  understood  in  this 
statute,  denotes  an  inferior  judicial  officer,  as  a  justice  of  the 
peace.  We  think  we  carry  out  the  intention  of  the  legis- 
lature, when  we  hold  that  the  'powers  and  authorities 
conferred  on  the  intendant  and  each  and  every  one  of  the  council, 
under  the  provisions  of  the  6th  section,  copied  above, 
created  each  of  them  a  magistrate  within  the  limits  of  said 
town,  and  authorizes  each  of  them  to  adjudge  the  fines, 
not  exceeding  fifty  dollars,  which  the  town  council  may 
by  their  by-laws  affix. 

The  8th  section  of  the  act  we  are  considering  provides, 
"that  the  said  town  council  shall  have  full  power  and 
authority,  from  time  to  time,  to  commit  to  close  prison  in 
the  jail  of  Dallas  county,  for  any  time  not  exceeding  three 
days,  all  such  person  or  persons  who  shall  incur  any 
penalty  and  forfeitures,  intended  to  be  inflicted  by  any  of 
the  by-laws  of  said  corporation  passed  conformable  to  the 
powers  vested  in  them  by  this  act."  The  meaning  of  this 
language  is  plain.  Under  it,  the  town  council  are 
authorized  to  imprison  any  and  all  persons  who  incur 
penalties  and  forfeitures  under  their  by-laws.  Before  this 
power  could  be  exercised,  however,  there  must  have  been 
an  appropriate  by-law,  and  a  trial  and  judicial  ascertain- 
ment that  such  by-law  had  been  violated.  If  the  by-law 
imposed  for  its  violation  a  money  fine,  such  fine  must 
have  been  adjudged  before  the  authority  provided  by  the 
5th  section.  If  the  terms  of  a  legally  enacted  by-law  justi- 
fi.ed  it,  the  council  had  full  authority  to  impose  imprison- 
ment, not  exceeding  three  days,  as  an  additional  punish- 
ment to  the  money  fine,  or  to  inflict  imprisonment  as  a 
sole  punishment. 

The  consideration  of  the  remaining  question  imposes 
on  us  the  duty  of  construing  the  grants  of  power  contained 
in  the  charter,  that  we  may  determine  whether  the  power 
claimed  has  been  expressly  conferred  on  the  town  council ; 
^\V  or,  if  not  expressly  conferred,  is  its  exercise  necessary  and 
^  proper  as  a  means  of  making  effectual  the  delegated 
powers. 

The  only  express  grants   of  power  found  in  the  act  of 
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incorporation,  in  additon  to  those  above  stated,  and 
material  to  this  inquiry,  are  the  following : 

Section  5.  "They  [the  town  council  of  Cahaba]  shall 
have  full  power  and  authority  to  make  and  establish  all 
such  rules,  by-laws,  and  ordinances,  respecting  the  streets, 
markets,  buildings,  carriages,  w^agons,  carts,  drays,  and 
police  of  said  town,  that  shall  appear  to  them  requisite 
and  necessary  for  the  security,  welfare,  and  convenience 
of  said  town,  or  for  preserving  health,  peace,  order,  and 
good  government  within  the  same." 

Section  11.  "The  said  town  council  shall  have  and 
exercise  the  privileges  of  granting  licenses  for  retailing 
of  spiritnous  and  other  liquors,  and  for  keeping  billiard 
tables  in  the  said  town  of  Cahaba." 

Leaving  out  of  view  all  the  provisions  of  section  5,  that 
do  not  bear  on  this  question,  we  may  state  the  pertinent 
provisions  thus :  The  town  council  are  authorized  to  make  all 
such  rules,  h^j-laws,  ami  ordinances,  respecting  the  police  of  said 
town,  as  shall  appear  to  them  requisite  and  necessary  for  the 
security,  welfare,  and  convenience  of  said  town,  or  for  preserv- 
ing health,  peace,  order  and  good  government  icithin  the  same. 

Much  contrariety  of  opinion  may,  and  probably  does, 
exist  in  the  public  mind,  on  the  moral  questions  growing 
out  of  the  traffic  in  ardent  spirits.  With  those  questions 
we  have  nothing  to  do,  further  than  to  declare  what  the 
law  is — not  what  it  should  he ;  that  belongs  to  another  de- 
partment of  the  government. — Con.  of  Ala.,  art.  11,  §  1; 
lb.,  art.  ni,  §  1. 

The  case  of  the  Intendant  and  Council  of  the  town  of 
Marion  v.  Chandler,  6  Ala.  899,  presented  a  question,  in 
many  respects,  strikingly  analagous  to  the  one  now  before 
us.  In  that  case,  the  town  council  had  raised  the  price  of 
a  license  to  retail,  to  the  sum  of  one  thousand  dollars. 
This  court  held,  that  "the  object  of  the  corporation,  in 
requiring  retailers  to  pay  for  a  license  a  sum  so  much 
beyond  what  the  legislature  have  required  by  the  general 
law  upon  the  subject,  was,  doubtless,  to  prohibit  the 
business  of  retailing  within  the  limits  in  which  its  legis- 
lation operates;"  and  they  therefore  considered  the 
ordinance  as  prohibitory.  , 
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In  the  case  of  Harris  v.  The  Intendant  and  Council  of 
Livingston,  28  Ala.  577,  we  quoted  the  above  principle 
v^ithout  dissent.  In  that  case,  we  also  held,  that  the  term 
retailing^  found  in  the  act  incorporating  the  town  of 
Livingston,  must  be  construed  in  the  sense  given  to  it  in 
our  long  continued  legislation  upon  the  subject.  Rein- 
vestigating the  grounds  of  that  opinion,  we  are  fully  satis- 
fied with  the  rule  there  laid  down. 

Applying  that  rule  to  the  case  before  us,  were  the  town 
council  of  Cahaba  clothed  with  the  authority  they  exer- 
cised ?  Our  legislation  on  the  subject  of  licenses  to  retail, 
previous  to  December  3d,  1819,  blended  the  business  of 
tavern  keeping  with  that  of  retailing,  and  treated  them  as 
one  occupation. — Tonl.  Digest,  727  to  733.  The  price  of 
a  license  to  keep  tavern  at  that  time,  was,  in  the  towns 
$20,  and  in  the  country  $10.  Nothing  can  be  gleaned 
from  our  statutes  tending  to  prove  that  the  traffic  in 
ardent  spirits,  save  in  a  few  excepted  instances,  was  con- 
sidered by  the  legislature  as  detrimental  to  the  security^ 
welfare.,  or  convenience  of  society ;  that  it  endangered  health,, 
peace,  order  or  good  government ;"  or  that  this  species  of 
commerce  could  be  regarded  as  a  proper  subject  of  police 
regulation.  On  the  contrary,  the  sale  of  wines  and  other 
liquors  was  impliedly  sanctioned  by  the  act  approved 
December  27,  1815,  which  prohibited,  under  a  penalty, 
the  sale  of  "adulterated  or  unwholesome  wines  or  spirituous 
liquors."— TouL  Digest,  690. 

A  further  reason  in  favor  of  the  proposition  that  the 
general  law  does  not  authorize  us  to  regard  the  sale 
of  ardent  or  vinous  liquors  as  malum  in  se,  or  a  proper 
subject  of  police  regulation,  unless  the  liquors  themselves 
be  adulterated  or  unwholesome,  may  be  found  in  the  fact 
that  such  trafiic  has  always  been  regarded  as  a  legitimate 
source  of  revenue. 

We  hold,  then,  that  the  town  council  of  Cahaba  were 
not  authorized  by  the  5th  section  of  the  act  of  incorpora- 
tion to  fix  the  price  of  a  town  license  to  retail  at  one 
thousand  dollars. 

N'either  does  the  11th  section  confer  the  power.  That 
section   only   authorizes   the   granting   of  license.     The 
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power  to  grant  certaialv  implies  the  power  to  witliliold, 
or,  in  other  words,  the  right  to  abstain  from  the  exercise 
of  the  power.  It  does  not  confer  the  right  to  prohibit  the 
sale  of  ardent  spirits. 

We  do  not,  in  this  opinion,  intend  to  lay  down  a  rule 
which  will  deny  to  the  legislature  the  power  to  confer  on 
corporations  the  right  to  prohibit  the  sale  of  ardent  spirits 
by  retail.  In  the  cases  of  Intendant  and  Council  of  Marion 
V.  Chandler,  and  Harris  v.  Intendant  and  Council  of 
Livingston,  supra,  the  right  was  conferred,  and  we  held 
that,  in  such  cases,  the  corporation  might  enact  a  prohibi- 
tory ordinance.  All  we  decide  is,  that  the  price  of  a 
license  demanded  in  this  case — one  thousand  dollars — is 
in  its  nature  prohibitory  ;  that  such  sum  is  so  dispropor- 
tionate to  the  cost  of  a  license  to  retail  under  the  general 
law,  that  it  cannot  be  vindicated  as  one  of  the  incidental 
powers  of  municipal  corporations ;  and  that  the  town 
council  of  Cahaba  were  not  authorized  by  any  express 
grant  of  power  to  exercise  the  power  which  they  assumed 
to  exercise  in  this  case. 

Keither  is  it  our  purpose  to  limit  the  price  of  a  coi'po- 
ration  license  to  the  sum  fixed  by  the  general  law  on  a 
license  to  retail.  As  one  of  the  incidental  powei*s  of  a 
corporation,  the  council  may  certainly  transcend  that 
limit,  provided  their  ordinance  is  not  its  nature  prohibitoiy. 

The  question  in  this  case  is  not  relieved  of  its  embar- 
rassments by  the  fact  that,  not^v^thstanding  the  price,  one 
retailer  has  submitted  to  the  terms  of  the  ordinance,  and 
has  driven  a  prosperous  business.  The  ordinance  still 
remains  in  its  nature  prohibitory. 

Without  pursuing  this  subject,  we  are  satisfied  that  the 
process  under  which  the  petitioner  in  the  case  at  bar  is 
undergoing  imprisonment,  "though  [possibly]  in  proper 
form,  has  been  issued  in  a  case,  [and]  under  circumstances  i^ 
not  allowed  by  law."  Code,  §  3744,  subd.  4.  It  results 
from  this  that  the  petitioner  is  illegally  restrained  of  his 
liberty,  and  should  have  been  discharged  by  the  judge  of 
the  probate  court  of  Dallas. 

The  writ  of  habeas  corpus^  as  prayed  for,  is  ordered  to 
issue,  "unless  the   counsel   engaged  are  satisfied  that  no 
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new  phase  would  be  presented  by  the  return,  and  are 
content  to  apply  to  the  judge  below  for  the  relief  they 
seek,  as  hereby  indicated." 

KoTE  BY  Reporter. — On  a  petition  for  rehearing  being 
submitted  by  the  counsel  for  the  corporate  authorities, 
the  following  opinion  was  delivered : 

Per  Curiam,. — The  want  of  authority,  on  the  part  of  the 
corporate  authorities,  to  demand  one  thousand  dollars  as 
the  price  of  a  license,  invalidates  the  ordiuance  which 
prescribes  a  penalty  for  retailing  without  such  license. 
Before  the  corporate  authorities  can  complain  that  a 
supposed  offender  has  retailed  without  a  license,  they 
must  provide  some  legal  mode  by  which  a  retailer  may 
obtain  a  license.  To  hold  otherwise,  would  be  to  author- 
ize them  to  prohibit  the  traffic  altogether. 

The  petition  for  rehearing  has  been  fully  considered,  and 
is  overruled. 


McMAHAN  vs.  CRABTREE. 

[action  on  open  account — PLEA  OF  SET-OFF.] 

1.  Judgment  available  as  set-off. — A  judgment  may  be  pleaded  as  a  set-off  in  an 
action  on  an  open  account. 

2.  Presumed  satisfaction  oj  judgment. — In  a  case  not  governed  by  the  provisions 
of  the  Code,  a  judgment  rendered  by  a  justice  of  the  peace  is  not  presumed 
satisfied  until  the  expiration  of  twenty  years  from  the  time  of  its  rendition. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  E.  "W".  Pettus. 

This  action  was  founded  on  an  open  account ;  was 
commenced  in  a  justice's  court,  in  October,  1851 ;  and 
was  removed  by  appeal,  by  the  defendant,  to  the  circuit 
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court.  On  the  trial  in  that  court,  the  defendant  offered 
in  evidence,  under  the  plea  of  set-off,  a  judgment  in  his 
favor,  against  the  plaintiff,  which  was  rendered  by  a  justice 
of  the  peace  in  1838.  The  exclusion  of  this  judgment  by 
the  court  is  now  assigned  as  error. 

R.  C.  Brickell,  for  the  appellant. 

"WALKER,  J. — A  judgment  may  be  pleaded  as  a  set-off'. 
Jones  V.  Melton,  6  Ala.  830.  The  judgment  offered  as  a 
set-off  in  this  case  had  been  rendered  more  than  ten,  but 
less  than  twenty  years.  It  cannot  be  presumed  that  the 
judgment  has  been  satisfied,  until  twenty  years  from  its 
rendition  have  elapsed. — Collins  v.  Boyd,  14  Ala.  505. 
The  statute  of  limitations  to  an  action  of  debt  has  no  ap- 
plication to  an  action  on  a  judgment ;  debt  on  a  judgment 
not  being  one  of  the  actions  embraced  in  the  statute. — 
Clay's  Digest,  326,  §  78 ;  Keith  v.  Estill,  9  Porter,  669  ; 
Pease  v.  Howard,  14  Johns.  479. 

This  case  was  commenced  before  the  adoption  of  the 
Code ;  consequently,  our  inquiry  is  as  to  the  law  existing 
before  the  Code  went  into  offect. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 


VINCENT  vs.  ROGERS. 

[action  UNDEB  code   fob  MONEr  HAD  AND  BECKIVED.] 

Conflict  between  judgmeM  entry  and  bill  of  exceptions. — Where  there  is  a  conflict 
between  the  judgment  entry  and  the  bill  of  exceptions,  the  latter  must  con- 
trol the  former. 

Exception  necessary  in  case  of  nonsuit. — Where  the  plaintifT  is  compelled  to  take 
a  nonsuit,  by  the  adverse  rulings  of  the  court  on  either  the  pleadings  or 
evidence,  the  appellate  court  will  only  revise  the  rulings  to  which  excep- 
tions were  reserved. 
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Z.  Difference  heticcen  common  and  special  counts. — A  special  count  is  necessary, 
where  the  plaintiff  claims  damages  for  the  non-performance  of  an  executory 
agreement,  and  the  breach  sounds  in  damages  merely  ;  but  where  the  claim 
is  merely  of  a  pecuniary  nature,  and  is  founded  on  an  executed  considera- 
tion, the  common  indeMlatus  counts  are  sufficient. 

4.  When  assumpsit  lies  against  trustee  or  bailee. — Where  money  is  deposited  in  the 
hands  of  a  trustee  or  bailee,  for  the  use  and  benefit  of  a  minor,  under  a 
contract  authorizing  him  to  defray  out  of  it  the  charges  of  her  schooling, 
clothing,  and  other  probable  expenses  which  he  might  deem  necessary,  the 
minor  may,  on  attaining  majority,  maintain  an  action  against  him  for 
money  had  and  received,  if  a  balance  has  been  ascertained  against  him  on 
settlement,  or  if  he  never  entered  on  the  discharge  of  the  duties  imposed 
on  him  by  the  contract  ;  but,  if  such  trustee  assumed  the  fiduciary  duties 
which  devolved  on  him  under  the  contract,  and  has  never  had  a  settlement 
of  accounts  with  the  beneficiary,  an  action  at  law  cannot  be  maintained. 

5.  Averment  and  proof  of  negative. — Where  plaintiff"  in  assumpsit  declares  on  a 
ispecial  contract,  by  which  defendant  received  money  in  trust  for  her  use 
and  benefit,  and  which  authorized  him  to  retain  for  certain  probable  ex- 
penses to  be  incurred  Viy  him  for  her,  the  declaration  must  aver  that  the 
defendant  incurred  no  expenses,  or  show  an  excuse  for  the  omission  of  such 
averment ;  but  the  burden  of  proof  as  to  such  expenses  is  on  the  defendant. 

Appeal  from  the  Circuit  Court  of  Autauga. 
Tried  before  tlie  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Sarah  J.  Vincent  against 
Mills  Rogers,  and  was  founded  on  a  writing  which  v/as  in 
these  words  : 

"Washington,  Ala.,  January  1,  1844. 

"This  is  to  certify,  that  Joseph  II.  Vincent  deposited 
in  my  hands  four  hundred  dollars  on  the  1st  May,  1842, 
for  the  use  and  benefit  of  Sarah  J.  Vincent,  to  be  kept  for 
her  use  and  benefit ;  which  amount  of  money  is  to  bear 
the  lawful  interest  of  eight  per  cent,  -per  amium.  And  it 
is  agreed,  at  the  same  time,  that  I  am  to  furnish  the  said 
Sarah  J.  Vincent  what  amount  of  clothing,  schooling,  and 
other  probable  expenses,  as  I  may  think  necessary,  and 
am  to  be  allowed  of  said  expenses  to  be  deducted  from 
the  said  deposit  of  four  hundred  dollars  in  my  hands." 

(signed)     "Mills  Eggers." 

The  original  complaint  contained  only  a  single  count, 
for  money  had  and  received  by  defendant,  to  and  for 
plaintift^'s  use;  but  it  was  afterwards  amended,  by  the 
addition  of  the  following  counts  : 

"Plaintifif  also   claims   of  defendant   another  sum   of 
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^400,  due  by  agreement  made  on  the  1st  January,  1844, 
between  defendant  and  Joseph  H.  Vincent,  which  agree- 
ment is  substantially  as  follows,"  &c.,  (setting  out  the 
contract  above  copied;)  "which  sum  of  money,  with 
interest,  is  now  due,  and  is  the  property  of  plaintiff,  and 
has  been  demanded  of  defendant,  to-wit,  on  the  1st  May, 
1853,  who  refused,  and  still  refuses  to  pay  the  same. 

"Plaintiff  also  claims  of  defendant  another  sum  of 
$400,  had  and  received  by  defendant,  to  and  for  plaintiff's 
use,  on,  to-wit,  1st  May,  1842,  under  the  agreement  fol- 
lowing," &c.  "Plaintiff  avers,  that  said  money  is  her 
property,  and  that  she  has  demanded  the  same  of  defend- 
ant, w^ho  has  failed  and  neglected  to  pay  her  the  same, 
and  still  fails  and  refuses. 

"Plaintiff  also  claims  of  defendant  another  sum  of 
$400,  due  to  her  by  an  instrument  in  writing  made  by 
defendant  on  the  1st  January,  1844,  with  interest  thereon, 
which  instrument  is  in  words  and  figures  substantially  as 
follows,"  &c.,  "which  sum  of  money,  with  the  interest 
thereon,  is  hers ;  and  plaintiff  avers,  that  when  said  sum 
of  money  was  there  (?)  deposited,  and  when  said  instru- 
ment was  made,  she  was  a  minor,  under  twenty-one  years 
of  age ;  that  she  became  and  was  of  age  before  this  suit 
was  instituted;  and  that  after  she  became  and  was 
twenty-one  years  of  age,  she  demanded  of  defendant  said 
sum  of  money,  with  the  interest  thereon,  to-\Nat,  on  the 
1st  May,  1853,  who  refused  to  pay  the  same,  or  any  part 
thereof,  and  still  refuses. 

"And  plaintiff  claims  of  defendant  the  further  sum  of 
§400,  due  to  her  by  virtue  of  an  instrument  in  writing, 
made  by  defendant  on  1st  January,  1844,  which  is  sub- 
stantially as  follows,"  &c.,  "with  interest  thereon  ;  which 
sum  of  money,  due  as  interest  on  said  $400,  is  the  prop- 
erty of  plaintiff;  and  plaintiff  avers,  that  when  said  sum 
of  money  was  thus  deposited,  and  when  said  instrument 
was  made,  she  was  a  minor,  under  twenty-one  years  of 
age ;  that  she  became  and  was  of  age  before  this  suit  was 
instituted ;  and  that  after  she  became  of  lawful  age, 
to-wit,  on  the  1st  May,  1853,  she  demanded  of  defendant 
31 
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said  sum  of  money,  first  mentioned  as  aforesaid,  as  inter- 
est due  on  said  ^400,  who  refused  to  pay  the  same,  or  any 
part  thereof,  and  still  refuses." 

A  demurrer  was  sustained  to  each  count  of  the  amended 
complaint,  on  the  ground  that  the  contract  declared  on 
would  not  support  an  action  at  law,  and  thatthere  was  no 
sufficient  averment  of  a  demand.  The  judgment  entry 
recites,  that  plaintiff  took  a  nons-uit  on  account  of  this 
ruling  of  the  court ;  but  the  bill  of  exceptions  states,  that 
the  nonsuit  was  taken  in  consequence  of  the  ruling  of  the 
court  in  excluding  from  the  jury  the  written  instrument 
above  set  out. 

The  errors  assigned  are,  the  sustaining  of  the  demurrer 
to  the  amended  complaint,  and  the  exclusion  of  the 
evidence. 

Elmore  &  Yancey,  and  Wu.  II.  N'orthington,  for  the 
appellant. 

Watts,  Judge  &  Jacksox,  and  Byrd  &  Parsons,  contra. 

STOISTE,  J. — The  judgment  entiy  recites,  that  the 
circuit  court  sustained  the  defendant's  demurrer  to  the 
amended  declaration,  and  thereupon  the  plaintiff  took  a 
nonsuit.  The  bill  of  exceptions  states,  that  the  court 
sustained  the  defendant's  objection  to  the  written  testi- 
mony offered  by  plaintiff;  that  plaintiff  excepted,  and 
took  a  nonsuit.  It  is  thus  seen  that  there  is  a  palpable 
conflict  between  the  judgment  entry  and  the  bill  of  excep- 
tions. The  rule  of  law,  in  such  cases,  is,  that  the  latter 
centrols  the   former. — Landreth  v.  Landreth,  9  Ala.  430. 

The  record  being  thus  construed,  we  are  restricted  in 
our  investigations  to  the  question  on  the  exclusion  of 
evidence  ;  that  being  the  only  question  presented  by  the 
bill  of  exceptions. — Code,  §  2357  ;  Palmer  v.  Bice,  28  Ala. 
430. 

After  the  demurrer  was  sustained  to  the  several  special 
counts,  the  plaintiff  went  to  the  jury  on  a  complaint  con- 
taining only  a  single  common  count.  To  the  written 
contract  copied  in  the  record,   when   offered  in  evidence, 
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the  defendant  objected,  first,  because  it  was  not  specially 
declared  on.  It  is  true  that,  where  the  plaintiff  claims 
damages  for  the  non-performance  of  an  executory  agree- 
ment, and  the  breach  sounds  in  damages  merely,  the 
count  should  be  special,  describing  the  contract  and  its 
breach. — Haynes  v.  Woods,  1  Stew.  12 ;  McGchee  v.  Hill, 
4  Porter,  170.  But  when  the  claim  is  merely  of  a  pecu- 
niary nature,  and  is  founded  on  an  executed  consideration, 
it  is  sufficient  to  declare  upon  the  common  indebitatus 
counts.— 1  Chit.  PL  316,  372 ;  Madison  College  v.  Burke, 
6  Ala.  494  ;  Carlisle  v.  Davis,  9  Ala.  858  ;  Beckwith  v. 
Baldwin,  12  Ala.  720 ;  Wilson  v.  Sergeant,  12  Ala.  778  ; 
Dukes  V.  Leowie,  13  Ala.  457  ;  Bank  v.  Williams,  ib.  544 ; 
Holloway  v.  Lowe,  1  Ala.  246 ;  Braham  &  Parsons  v. 
Tarver,  Minor,  370. 

It  was  objected,  in  the  second  place,  to  the  ^\Titten 
evidence,  that  the  contract  created  a  trust,  not  cognizable 
in  an  action  at  law.  It  is  a  general  rule,  that  an  action 
at  law  will  not  lie  against  a  trustee  as  such,  for  money 
had  and  received.  After  the  trust  is  closed,  and  a  final 
account  stated,  showing  a  balance  in  the  hands  of  the 
trustee  belonging  to  the  beneficiarj'-,  such  action  may  be 
maintained. — Hill  on  Trustees,  518,  and  note ;  2  Story's- 
Equity,  §  1041 ;  Kennedy  v.  Kennedy,  2  Ala.  572  ;  1  Chit. 
PI.  69,  38.  The  exception  to  the  rule  is,  the  common 
case  of  a  bailment,  or  deposit,  of  property  or  money  in 
the  hands  of  one,  to  be  delivered  or  paid  to  another.  In 
such  case,  an  action  at  law  may  be  maintained  in  the 
name  of  him  to  whom  the  property  or  money  ex  cequo  et 
bono  belongs. — 2  Story's  Equity,  §  1041 ;  Story  on  Bail- 
ments, §  103 ;  Br.  Bank  v.  Parrish,  20  Ala.  433 ;  Hitch- 
cock V.  Lukens,  8  Por.  333. 

In  the  case  of  Hitchcock  v.  Lukens,  supra,  a  beneficiary 
was  allowed  to  maintain  an  action  at  law  against  his 
trustee.  In  that  case,  however,  the  trustee,  or  bailee, 
was  required  to  do  nothing  more  than  sell  the  property, 
and,  out  of  the  proceeds,  pay  certain  debts.  We  have 
found  no  case  that  carries  the  principle  further  than  this. 

If,  in  pursuance  of  the  apparent  intention  of  the 
instrument  offered  in  evidence,  Rogers  entered  upon  and 
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executed,  either  in  whole  or  in  part,  the  duties  which  he 
seems  to  have  taken  upon  himself,  we  are  satisfied  that 
no  action  at  law  can  be  maintained  on  the  contract,  until 
a  settlement  is  had,  and  a  balance  struck.  The  contract 
required  the  trustee  to  furnish  for  Miss  Vincent  whatever 
amount  of  clothing,  schooling  and  other  probable  expen- 
ses, the  trustee  might  think  necessary.  Much  was  con- 
fided to  the  judgment  and  discretion  of  Mr.  Rogers.  In 
settling  the  account  between  them,  upon  this  hypothesis, 
questions  may  arise  upon  the  reasonableness  of  the  outlay, 
and  whether  the  trustee  has  performed  his  duties  with 
due  reference  to  the  condition  and  expectations  of  the 
beneficiary.  The  contract  clearly  contemplates  that  the 
defendant  was  to  exercise  towards  Miss  Vincent,  so  far 
as  this  fund  is  involved,  many  of  the  important,  delicate 
and  confidential  relations  of  guardian.  A  court  of  law, 
by  reason  of  its  organic  rules,  can  not  do  complete  justice 
between  parties  thus  circumstanced. — See  Eldridge  v. 
Turner,  11  Ala.  1049.  If,  on  the  other  hand,  Mr.  Rogers 
has  incurred  no  expenses  or  liabilities  for  Miss  Vincent 
under  said  agreement,  or  if  a  settlement  has  been  had,  and 
a  balance  struck,  then  an  action  at  law  is  clearly  main- 
tainable. 

As  we  have  shown  above,  much  latitude  of  proof  is 
allowable  under  the  common  counts  in  assumpsit.  The 
circuit  court  ought  to  have  admitted  the  agreement  in 
evidence.  It  was,  prima  facie,  relevant,  because  it  con- 
tained on  its  face,  in  one  aspect,  evidence  of  a  money 
liability  to  the  plaintifi",  which  the  defendant  promised  to 
pay,  with  interest.  It  did  not  express  when  the  money 
would  be  due  and  payable.  The  nature  and  objects  of 
the  trust  show,  that  the  parties  did  not  contemplate  a 
present  debt,  or  present  right  of  action.  The  expenditures 
ifor  Miss  Vincent  which  the  contract  confided  to  the  dis- 
cretion of  Mr.  Rogers,  if  he  incurred  any,  were  continuing 
in  their  character,  and  show  that  the  parties  intended  to 
create,  and  did  create,  a  continuing  trust.  The  duties  of 
this  trust,  like  those  of  a  guardianship,  would  terminate 
with  the  minority  of  the  beneficiary  ;  and  hence  we  fix  the 
maturity  of  this  demand,  at  the  time  when  Miss  Vincent 
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attained  to  lawful  age.  This  agreement,  and  proof  that 
Miss  Vincent  had  reached  the  years  of  majority  before 
she  sued,  and  that  she  had  demanded  the  money  of 
defendant,  made  out  a  prima-facie  case  for  recovery.  All 
this  was  in  evidence,  or  oftered  in  evidence,  by  the  plain- 
tiff; and  the  circuit  court  erred  in  not  allowing  the  written 
contract  to  go  before  the  jury.  This  order  of  proof  was 
permissible  under  the  common  count. — Madison  College 
V.  Burke,  supra. 

This  prima-facie  case  the  defendant  might  have  over- 
turned, by  showing  that  he  had  in  fact  entered  upon  the 
trust,  and  had  incurred  expenses  or  liabilities  for  Miss 
Vincent,  under  the  authority  given  him  in  the  contract. 
If  such  prima-facie  case  was  made  by  the  complaint,  it 
should  have  been  met  by  a  proper  plea.  If  it  appeared  in 
the  proof  under  the  common  count,  it  cast  on  the  defend- 
ant the  necessity  of  meeting  it  with  proof  If  met  as 
above  indicated,  the  jurisdiction  of  the  law  court  would 
have  been  ousted,  and  the  defendant  left  to  her  remedy 
in  chancery. 

Lest  this  opinion  might  mislead,  we  further  add,  that  if 
plaintiff  seek  to  make  a  priina-facie  case  by  her  pleadings, 
she  must  take  a  further  step,  and  either  aver  that  defend- 
ant had  incurred  no  expenses  or  liabilities  for  her  under 
the  contract,  or  she  must,  by  some  other  averment,  show 
a  right  of  action  at  law,  notwithstanding  the  fiduciary 
duties  which  the  contract  presupposes.  We  say  it  was 
necessary  that  she  should  make  the  above  averment,  or 
show  a  sufficient  excuse  for  its  omission.  It  does  not 
follow  that  she  would  be  required  to  prove  it.  The  aver- 
ment being  of  a  negative,  while  the  rule  requires  that 
plaintiff  shall  make  it,  this  duty  does  not  extend  beyond 
the  pleadings. 

The  issue  being  thus  formed,  the  onus  of  proof  is  on 
the  defendant,  if  in  fact  he  has  paid  or  incurred  expenses 
for  plaintiff,  under  the  contract. —  See  Carpenter  v.  Devon, 
6  Ala.  718 ;  Walker  v.  Palmer,  24  Ala.  358  ;  McCauley  v. 
The   State,  26  Ala.  135 ;    Carroll  v.  Malone,  28  Ala.  521. 

As  a  future  guide  in  the  trial  of  this  cause,  we  therefore 


478  ALABAMA. 


State  Bank  v.  Ellis. 


say  that  the  demurrer  to  the  special  counts  was  rightly 
sustained. 

We  have  considered  this  case  as  if  the  four  hundred 
dollars  was  originally  the  property  of  J.  II.  Vincent.  We 
suppose  such  to  be  the  case. 

For  the  error  above  pointed  out,  the  judgment  of  the 
circuit  court  is  reversed,  the  nonsuit  set  aside,  and  the 
canse  remanded. 


STATE  BAKK  vs.  ELLIS. 

[creditors'  bill  against  debtor's  fraudulent  grantee.] 

1,  When  creditor  may  come  into  equity  against  fraudulent  grantee  of  deceased  debtor. — 
A  creditor  at  large,  not  having  any  lien,  and  not  having  exhausted  his 
legal  remedies,  cannot  come  into  equity,  to  subject  property  fraudulently 
conveyed  by  the  debtor  in  his  lifetime,  without  alleging  and  proving  a 
deficiency  of  legal  assets ;  an  averment  that  the  debtor's  estate  was  re- 
ported insolvent  by  the  administrator  in  1842,  is  not,  as  against  a  fraudu- 
lent grantee  who  was  not  then  a  creditor,  equivalent  to  an  allegation  of  its 
insolvency. 

2.  ^Yhen  amendment  of  bill  is  not  matter  of  right. — Conceding  that  the  chancellor 
oa  sustaining  a  demurrer  ta  the  bill  for  want  of  equity,  when  the  cause 
has  been  submitted  for  final  decree  on  pleadings  and  proof,  may  allow  an 
amendment,  yet  he  is  not  bouud  to  do  so  ex  mero  motu  ;  nor  will  the  appel- 
late court  reverse  his  decree,  dismissing  the  bill  without  prejudice,  and  re- 
mand the  cause,  that  the  bill  may  be  amended. 

Appeal  from  the  Chancery  Court  of  Pickens. 
Heard  before  the  Hon.  James  B.  Clakk. 

This  bill  was  filed  by  the  appellant,  on  behalf  of  itself 
and  the  other  creditors  of  Frederic  C.  Ellis,  deceased, 
against  the  administrator,  heirs-at-law,  and  mother  of 
said  Ellis,  to  subject  to  the  satisfaction  of  complainant's- 
demand  certain  real  estate,  alleged  to  have  been  conveyed 
by  said  Ellis  in  his  lifetime  to  his  mother  for  the  pui'pose 
of  hindering  and  defrauding  his  creditors.     The  material 
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facts  arc  stated  in  the  opinion  of  the  court.  The  chancel- 
lor, hy  interlocutory  decree,  overruled  a  demurrer  to  the 
bill  for  want  of  equity;  but,  on  final  hearing  on  pleadings 
and  proof,  revoked  this  order,  and  dismissed  the  bill,  but 
without  prejudice,  for  the  want  of  equity ;  and  his  decree 
is  now  assigned  as  error. 

J.  L.  Martix,  a.  B.  Clitherall,  and  Goldthwaite  & 
Semple,  for  the  appellant. 
E.  W.  Peck,  contra. 

RICE,  C.  J. — The  bill  shows  the  complainant  to  be  a 
creditor  at  large,  who  has  no  lien,  and  has  not  exhausted 
its  legal  remedies. — Lee  v.  Leachman,  22  Ala.  452.  It 
seeks  to  obtain  satisfection  of  the  complainant's  demand, 
out  of  real  estate  which,  it  alleges,  was  fraudulently  con- 
veyed by  the  debtor  in  his  lifetime  to  his  mother.  But  it 
is  destitute  of  equity,  unless  it  in  effect  alleges  the  defici- 
ency of  legal  assets  to  satisfy  the  complainant's  demand. 
Pilaris  V.  Leachman,  20  Ala.  662  ;  Watts  v.  Gayle,  ib.  817. 

The  only  allegation  of  the  bill,  which  is  relied  upon  as 
an  allegation  of  the  deficiency  of  legal  assets,  is,  that  the 
administrator  of  the  estate  of  the  fraudulent  grantor,  in 
June,  1842,  "declared  and  returned  said  estate  to  be 
wholly  insolvent,  and  besought  the  said  orphans'  court 
of  Pickens,"  from  which  his  letters  were  obtained,  to  take 
the  proper  action,  and  make  the  proper  order  thereon.  It 
is  not  alleged  in  the  bill,  that  the  fraudulent  grantee  was 
a  creditor  of  the  estate  at  the  time  that  representation 
and  return  were  made  by  the  administrator ;  and  it  is  too 
clear  for  argument,  that  the  allegation,  that  the  estate 
was  declared  and  returned  by  the  administrator  to  be 
wholly  insolvent,  is  not,  as  against  one  who  was  not  a 
creditor  of  the  estate,  equivalent  to  an  allegation,  that 
the  estate  was  in  fact  insolvent.  Such  a  declaration  and 
return  has  been  held  not  even  to  be  evidence  against  one 
who  was  not  a  creditor  of  the  estate. — McGuire  v.  Shelby, 
20  Ala.  456.  "We  must  decide,  therefore,  that  there  is 
not  in  the  bill  any  allegation  of  the  insolvency  of  the 
estate,  or  of  the  deficiency  of  the  legal  assets ;  that  there 
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is  no  equity  in  the  bill ;  and  that  there  was  no  error  in 
dismissing  it  "without  prejudice  to  the  exhibition  of 
another  bill." 

Conceding  that  the  chancellor  might  have  allowed  or 
ordered  an  amendment  of  the  bill,  instead  of  dismissing 
it ;  he  was  not  bound,  ex  mero  motu,  to  have  done  so.  "We 
cannot  reverse  his  decree,  or  open  and  remand  the  cause, 
for  an  amendment  of  the  bill,  on  the  mere  ground  that  he 
did  not,  ex  mero  motu,  order  an  amendment,  on  sustaining 
the  demurrer  for  want  of  equity,  after  the  cause  had  been 
submitted  for  final  hearing  on  the  pleadings  and  proofs. 

The  decree  is  affirmed,  at  the  costs  of  the  appellant. 


MAULDEX,  MOiS'TAGrE  &  CO.  vs.  ARMISTEAD. 

[bill  in  equity  fob  ixjunction  of  judgment  at  law,  specific  pkuformance  op 

PAKOL  contract,  AND  GENERAL  RELIEF.] 

1.  Conclusiveness  of  judicial  decisions. — Iq  reviewing  a  final  decree  in  chancery, 
rendered  on  hearing  on  bill  and  answer,  the  appellate  court  will  not  re- 
examine the  points  decided  on  a  former  appeal  from  an  interlocutory 
decree  dissolving  the  injunction  on  the  coming  in  of  the  answer. 

Appeal  from  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

This  case  was  before  this  court  at  its  June  term,  1850, 
on  appeal  from  an  interlocutory  order  of  the  chancellor 
dissolving  the  injunction  on  the  coming  in  of  the  answer; 
and  the  chancellor's  decree  was  then  reversed,  and  the 
cause  remanded. — See  18  Ala.  500.  The  present  appeal 
is  taken  from  the  final  decree  rendered  on  final  hearing  on 
bill  and  answer.  The  material  facts  will  be  readily  un- 
derstood from  the  opinion  of  the  court,  in  conneetioB 
with  the  former  report. 
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A.  R.  Manning,  and  Wu.  M.  Brooks,  for  appellants. 
Lyon  &  Prince,  contra. 

STOXE,  J. — Tlie  bill  in  tliis  case  prays  relief  on  three 
grounds :  first,  that  the  cotton  crop  of  1842  was  hypothe- 
cated for  the  payment  of  the  bill  of  exchange,  accepted 
by  complainants  for  the  accommodation  of  Robert  B. 
Araiistead  ;  second,  that  the  deed  of  March  17th,  1842, 
constituted  complainants  preferred  creditors ;  and,  third, 
that  the  debt  to  Hugh  Campbell,  for  which  William 
Armistead  and  James  Semple  were  sureties,  was  paid  off 
and  discharged. 

The  chancellor  dissolved  the  injunction  on  the  answer ; 
and  in  doing  so,  declared  the  legal  effect  of  the  alleged 
hypethecation,  and  of  the  deed  of  March,  1842.  This 
court,  on  appeal  from  the  order  dissolving  the  injunction, 
reviewed  the  chancellor's  decision,  and,  on  the  two  points 
above  noted,  attained  the  same  conclusion. — 18  Ala.  500. 

In  passing  upon  the  motion  to  dissolve  the  injunction, 
it  was  indispensably  necessary,  both  in  the  court  below 
and  in  this  court,  that  the  deed  of  1842  should  be  con- 
strued. It  did  receive  a  deliberate  construction,  and  the 
final  decree,  which  we  are  now  considering,  is  in  strict 
accordance  with  that  construction.  We  are  now  asked 
to  re-examine  that  question,  and  give  the  deed  a  difterent 
construction ;  not  on  the  ground  that  the  construction  of 
the  deed  by  this  court  at  the  former  term  was  unneces- 
sary to  a  decision  of  the  questions  there  presented;  but 
that  if  the  court  had  construed  the  deed  as  now  contended 
for,  it  would  have  arrived  at  the  same  result,  viz.,  a  rein- 
statement of  the  injunction. 

The  injunction  was  dissolved  on  bill  and  answer.  That 
decision  was  reviewed  in  this  court  on  bill  and  answer. 
The  final  decree,  after  the  cause  was  remanded,  was  pro- 
nounced on  bill  and  answer,  without  testimony ;  the 
answer  on  that  trial  being  made  more  complete  by  amend- 
ment. The  record,  on  this  trial,  presents  no  material 
fact  or  question,  which  was  not  presented  on  the  former 
trial.  Under  these  circumstances,  we  can  not  re-investi- 
gate the  questions  heretofore  settled  in  this  case.     "Were 
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it  otherwise,"  says  Cliaiicellor  Kent,  "there  would  be  no 
such  thing  as  a  final  end  to  litigation." — Gelston  v. 
Codwise,  1  Johns.  Ch.  195 ;  Hugely  k  Harrison  v.  Robin- 
son, 19  Ala.  404. 

There  is  no  error  in  the  record,  and  the  decree   of  the 
chancellor  is  afiirmed,  with  costs. 


GOODMAN  &  MITCHELL  vs.  WALKER,  Executrix  &c. 

[case  against  attorneys- at-law  for  negligence.] 

1.  Conclusiecness  of  judicial  decisions. — An  opinion  of  the  supreme  court  is  the 
law  of  the  case  in  which  it  is  pronounced,  when  brought  up  on  a  second 
appeal, 

2.  Attorney's  liability  for  negligence  and  want  of  skill. — An  attorney-at-law  is  re- 
sponsible for  losses  caused  by  his  disregard,  in  the  bringing  of  a  suit  for  his 
client,  of  a  rule  of  law  which  was  well  and  clearly  defined,  both  in  the  text- 
books and  the  reports,  and  which  had  existed  and  been  published  long 
enough  to  justify  the  belief  that  it  was  known  to  the  profession. 

3.  When  agent  may  sue  in  his  own  name. — On  a  promissory  note  payable  "to  W. 
A.  M.,  agent  of  M.  AV.,  executrix  of  J.  IL  W.,  deceased,"  an  action  may  be 
maintained  in  the  name  of  the  agent. 

■i.  Ifoto  executrix  may  sue. — On  such  promissory  note,  the  executrix  may  main- 
tain an  action  in  her  own  name,  either  individually,  or  in  her  official  capa- 
city ;  averring,  in  the  latter  case,  that  the  demand  is  assets  of  her  testator's 
estate. 

6.  Departure. — Where  the  writ  is  in  the  name  of  one  person,  it  is  a  departure 
to  file  a  declaration  in  the  name  of  another  person  for  his  use. 

6.  Admissibility  of  receipt  and  record  as  evidence, — An  attorney's  receipt  for  a 
claim,  placed  in  his  hands  for  collection,  is  admissible  evidence  against  him, 
in  an  action  on  the  case  for  negligence  and  unskillfulness,  to  prove  the  re 
lation  of  attorney  and  client ;  and  the  record  of  the  suit  on  the  claim  is 
also  admissible  against  him,  to  prove  the  final  determination  of  that  suit, 
although  it  was  conducted  by  him  in  the  name  of  another  attorney. 

7.  Admissibility  of  evidence  and  charge  on  effect. — In  an  action  against  two,  evi- 
dence being  offered  which  is  admissible  against  one,  the  other  cannot  exclude 
it  because  not  admissible  against  him,  but  must  limit  its  operation  by  a 
request  for  proper  instructions  to  the  jury. 

8.  Opinion  inadmissible. — Where  an  attorney  is  charged  with  negligence  and 
unskillfulness  in  the  institution  and  prosecution  of  a  suit  for  his  client,  he 
cannot  be  allowed  to  prove  that  he  consulted  a  distinguished  attorney  re- 
specting the  proper  course  to  be  pursued  by  him,  or  that  the  arrangement 
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made  by  liim  was,  in  the  opinion  of  the  witness,  the  best  thatcouldbe  made 

for  his  clients  interest. 
9    Cliampertij  no  defense  to  attorney. — When  an  attorney  is  sued  by  his  client  for 

negligence  and  unskillfalness,  he  cannot  set  up  champerty  in  the  contract 

as  a  defense  to  the  suit. 
10.  Accord  a7id  sali-ifaction,  and  estoppel  en  pais. — The  receipt  by  a  client,  from  his 

attorney,  of  a  part  of  the  proceeds  of  his   claim,   when  more   might  have 

been  collected  by  the  employment  of  ordinary  care  and  skill,  is  neither  an 

accord  and  satisfaction,  nor  an  estoppel. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  Robert  Dougherty. 


This  action  was  brought  by  Maria  Walker,  executrix 
of  the  last  will  and  testament  of  John  H.  Walker,  de- 
ceased, against  Benjamin  L.  Goodman  and  Robert  Mitchell, 
partners  in  the  profession  and  practice  of  law,  to  recover 
damages  for  the  defendants'  negligence  and  unskillfulness 
in  the  institution  and  prosecution  of  a  suit  against  Charles 
Bussey  and  Irwin  Lawson,  whereb}'-  plaintiff  failed  to 
collect  the  demand  on  which  said  suit  was  founded.  A 
demurrer  was  sustained  to  each  count  in  the  declaration  ; 
but  this  ruling  of  the  primary  court  w^as  reversed  on  writ 
of  error  to  this  court,  at  its  June  term,  1852,  and  the 
cause  remanded. — 21  Ala.  647.  After  the  remandment 
of  the  cause,  the  defendant  pleaded  the  general  issue,  with 
leave  to  give  any  special  matter  in  evidence  ;  and  the 
plaintiff  replied  in  like  manner. 

The  claim  on  which  the  suit  against  Bussey  and  Lawson 
was  founded  was  a  promissory  note  for  $3,500,  executed 
by  Charles  Bussey,  John  Hambrick,  and  Irwin  Lawson, 
dated  January  31,  1839,  and  payable  by  the  25th  day  of 
December  next  after  date,  to  "William  A.  Mercer,  agent 
for  Maria  Walker,  executrix  of  John  II.  Walker,  de- 
ceased"; with  several  credits  endorsed  on  it.  This  note 
was  placed  for  collection  in  the  hands  of  said  Goodman  & 
Mitchell,  as  attorneys  at  law,  by  James  Walker,  as  agent 
of  Mrs.  Maria  Walker ;  and  a  receipt  therefor  taken  from 
said  attorneys,  which,  after  setting  out  a  copy  of  the  note, 
and  acknowledging  its  receipt  by  them  for  collection, 
stated  that  their  fee  for  collecting  was  to  be  20  per  cent, 
on  the  amount  collected,  and  that  they  were  to  pay  the 
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costs,  in  the  event  the  suit  was  lost,  or  costs  were  adjudged 
against  the  plaintiiF  therein. 

The  names  of  Goodman  &  Mitchell  did  not  appear  as 
attorneys  of  record  for  the  plaintiff  in  said  suit ;  but  they 
employed  Baugh  &  Brock,  at  a  fee  of  $50,  to  prosecute 
the  suit  for  them,  and  under  their  direction  as  leading 
counsel.  The  suit  was  commenced  by  original  attach- 
ment, on  the  ground  of  the  defendants'  non-residence. 
*'The  papers  were  made  out,"  as  Brock. testified,  "by 
Goodman";  were  carried  by  Brock  to  Tallapoosa  county, 
w*here  the  suit  was  to  be  instituted,  and  there  copied  and 
issued.  The  affidavit  for  the  attachment  was  made  by 
Brock,  as  attorney  for  Maria  Walker,  and  stated  that  the 
defendants  were  indebted  to  the  said  Maria  Walker.  The 
WTit  of  attachment  pursued  the  affidavit  ;  but  the  condi- 
tion of  the  bond  recited,  that  said  Brock,  as  attorney  of 
Maria  Walker,  had  sued  out  an  attachment  "at  the  suit 
of  William  A.  Mercer,  who  sues  to  the  use  of  Maria 
Walker";  and  the  declaration  was  in  the  name  of  said 
Mercer,  for  the  use  of  Mrs.  Walker. 

The  attachment  was  levied  on  several  slaves,  and  sev- 
eral tracts  of  land;  some  as  the  property  of  Lawson,  the 
others  as  belonging  to  Bussey  ;  and  sundry  persons  were 
summoned  by  process  of  garnishment,  as  the  debtors  of 
said  Lawson  and  Bussey.  At  the  appearance  term,  Law- 
son  pleaded  in  abatement,  on  account  of  a  variance 
between  the  writ  and  delaration  ;  and,  on  the  court  intima- 
ting at  the  trial  that  a  demurrer  to  this  plea  must  be 
overruled,  and  that  an  amendment  of  the  declaration 
could  not  be  allowed,  it  was  thereupon  agreed  between 
the  attorneys  of  the  respective  parties,  that  plaintiff  should 
dismiss  the  levy  of  the  attachment  on  Lawson's  property, 
and  relinquish  all  liens  which  had  thereby  accrued,  and 
that  defendant  should  withdraw  his  plea  in  abatement, 
and  suffer  judgment  to  go  by  nil  dicit ;  aud  judgment  was 
accordingly  entered  pursuant  to  this  agreement.  At  the 
same  term,  an  order  of  sale,  as  to  the  property  levied  on 
as  Bussey's,  was  granted;  and  the  proceeds  of  sale, 
amounting  to  $600  or  $700,  were  afterw^ards  paid  over  by 
Goodman  to  Mrs.  Walker,  or  her  agent. 
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On  the  trial  of  the  present  suit,  as  the  bill  of  exceptions 
states,  the  plaintifi'  offered  in  evidence,  after  having  prov- 
ed its  execution,  the  defendants'  receipt  for  the  claim  on 
Lawson  and  Bussey,  which  is  above  described.  The 
defendants  objected  to  its  admission,  "on  the  ground 
that  there  was  no  count  in  the  declaration  which  would 
authorize  its  introduction,"  and  reserved  an  exception  to 
the  overruling  of  their  objection.  After  proving  that  the 
defendants,  at  the  time  this  receipt  was  given,  were  prac- 
ticing attorneys,  plaintift'then  offered  in  evidence,  having 
first  proved  its  signature,  a  paper  signed  by  said  Goodman, 
and  dated  Dec.  2d,  1850,  which  was  in  these  words : 

"This  is  to  certify,  that  in  the  case  of  William  A. 
Mercer,  for  the  use  of  Maria  "Walker,  vs.  Irwin  Lawsou 
and  Charles  Bussey,  commenced  by  attachment  issued  on 
the  13th  day  of  March,  1844,  returnable  to  the  circuit 
court  of  Tallapoosa  county.  State  of  Alabama,  at  the 
spring  term  of  said  court,  1844,  in  which  case  Baugh  & 
Brock  appear  as  attorneys  of  record ;  and  whereas  suit  is 
now  pending  in  the  circuit  court  of  Chambers  county,  in 
favor  of  the  said  Maria  Walker,  against  Goodman  & 
Mitchell,  for  neglect  and  unskillfulness  in  the  manage- 
ment of  the  case  first  above  described  :  iS^ow  I,  Benjamin 
L.  Goodman,  agree  that  any  evidence  which  would  be 
legally  admissible  to  charge  the  said  Baugh  &  Brock,  if 
they  were  defendants  in  said  case,  may  be  given  in  evi- 
dence in  said  case  of  Walker  v.  Goodman  &  Mitchell,  and 
also  agree  to  be  chargeable  with  whatever  the  evidence 
might  have  imposed  on  said  Baugh  k  Brock,  had  they 
been  defendants  in  said  suit." 

"Defendant  Mitchell  objected  to  the  introduction  of 
said  agreement  as  evidence  against  him,  and  for  any  pur- 
pose whatever,  on  the  ground  that  said  Goodman  and 
himself,  long  before  the  date  of  said  agreement,  had 
dissolved  their  partnership  in  the  practice  of  the  law,  and 
had  had  no  business  connection  as  partners  since  their 
dissolution  ;  that  he  had  nothing  to  do  with  said  agree- 
ment in  any  way ;  that  there  was  no  proof  connecting 
him  with  it,  and  that  he  never  before  saw  or  heard  of  it. 
The  court  overruled  the  objection,  and  Mitchell  excepted." 
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Plaintiif  then  offered  in  evidence  the  record  of  the  suit 
against  Lawson  and  Bussey  ;  "stating  that  she  expected 
to  show  that  Brock  and  Goodman  &  Mitchell  were  con- 
nected with  it."  Defendant  Mitchell  objected  to  the 
admission  of  this  record,  "1st,  because  his  name  did  not 
appear  on  it,  or  in  connection  with  it,  as  an  attorn ey-at- 
law ;  and,  2d,  because  said  written  agreement,  signed  by 
Goodman,  did  not  bind  him  to  receive  this  evidence,  and 
it  was  not  evidence  under  either  count  in  the  declaration. 
Goodman  objected  to  its  admission,  because  it  would  not 
be  admissible,  under  eithercountof  the  declaration,  if  the 
suit  were  against  Baugh  &  Brock,  instead  of  Goodman  & 
Mitchell."  The  court  overruled  these  several  objections, 
and  exceptions  were  reserved  to  its  rulings. 

Plaintiff  then  proved,  by  the  sheriff,  the  levy  of  the 
attachment  in  the  suit  against  Lawson  and  Bussey,  the 
value  of  the  property,  and  what  disposition  was  made  of 
it ;  also,  the  summons  of  the  garnishees,  and  the  amount 
of  their  admitted  indebtedness  to  said  defendants  in 
atttachment.  She  then  offered  in  evidence  two  letters, 
written  by  James  T.  Brock,  of  the  firm  of  Baugh  &  Brock, 
to  James  Walker,  relative  to  the  suit  against  Lawson  and 
Bussey,  which  were  written  in  March  and  September, 
1844,  while  said  suit  was  pending.  The  defendants  sepa- 
rately objected  to  the  admission  of  these  letters,  on  the 
same  grounds  that  had  been  urged  against  the  transcript ; 
but  the  court  overruled  their  objections,  and  they  ex- 
cepted. 

Plaintiff  having  closed  her  evidence,  defendants  then 
offered  said  J.  T.  Brock  as  a  witness,  who  testified  to  the 
facts  above  stated,  respecting  his  employment  by  Good- 
man to  conduct  the  suit,  the  preparation  of  the  attachment 
papers  by  Goodman,  the  institution,  progress  and  final 
disposition  of  the  attachment  suit.  Baugh,  the  partner 
of  Brock,  was  then  introduced  by  defendants,  and  testi- 
fied, "that  he  spent  two  or  three  days,  before  filing  the 
declaration  in  said  attachment  suit,  in  examining  the  ques- 
tion how,  or  in  whose  name,  it  should  be  filed  ;  that  before 
said  declaration  was  filed,  the  attachment  and  declaration 
were  submitted  to  Hon.  Wm.  P.  Chilton,  a  lawyer  of  emi- 
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nence  and  many  years  experience,  who  pronounced  the 
declaration  a  good  one,  and  the  only  proper  one  to  file 
in  the  case."  The  court  excluded  the  latter  part  of  this 
evidence,  on  plaintiff's  motion,  and  defendants  excepted. 
Said  Baugh  further  testified  as  follows  :  "On  the  trial  of 
the  attachment  suit,  witness  demurred  to  the  plea  in  abate- 
ment filed  by  Lawson,  on  account  of  a  variance  between  the 
attachment  and  the  declaration.  The  court  said,  that  the 
demurrer  should  be  overruled.  Witness  then  asked  the 
court  to  suspend  judgment,  so  that  he  might  have  further 
time  for  examination  and  reflection  as  to  the  proper  course 
to  be  pursued ;  and  the  court  granted  the  request.  In 
deciding  on  the  demurrer  to  the  plea  in  abatement,  and 
in  answer  to  an  application  by  witness  for  leave  to  amend, 
the  court  said,  that  leave  would  be  granted,  if  there  were 
any  thing  to  amend  by  ;  but  that  there  was  nothing — that 
the  declaration  was  in  proper  form,  but  the  writ  of  attach- 
ment was  fatally  defective ;  and  that  the  suit  must  go  out 
of  court.  During  the  time  granted  by  the  court  for  exami- 
nation and  reflection,  witness  drew  up  another  attach- 
ment ;  but,  on  reflection,  and  consultation  with  Goodman, 
concluded  to  make  some  arrangement,  by  which  the 
negroes  levied  on  as  Bussey's  property  would  not  be  lost 
to  plaintiff.  Accordingly,  witness  agreed  with  Lawson's 
counsel,  that  the  demurrer  to  the  plea  should  be  sustained, 
but  the  levy  dismissed  as  to  Lawson's  property,  and  the 
garnishees  (except  Goodman)  discharged,  to  save  costs. 
"When  tins  was  mentioned  to  the  court  next  morning, 
the  presiding  judge  objected  to  it ;  saying,  that  it  would 
be  directly  against  the  judgment  of  the  court.  It  was 
then  agreed  to  withdraw  the  plea,  and  let  judgment  go  by 
default,  as  that  would  better  correspond  with  the  views 
of  the  court ;  and  this  was  accordingly  done.  By  this 
arrangement,  the  money  arrising  from  the  sale  ot  Bussey's 
negroes,  amounting  to  $600  or  $700,  was  all  saved  to 
plaintift",  was  collected  by  witness,  and  paid  over  to 
Goodman, — retaining  $50  as  his  fee.  Some  short  time 
thereafter,  James  Walker  called  on  witness,  who  informed 
him  in  every  particular  what  had  been  done  ;  he  received 
the  money  realized  from  the  sale  of  the  Bussey  property, 


488  ALABAMA. 


Goodman  &  Mitchell  v.  Walker,  executrix,  &c. 


and  said  nothing.  Neither  Mrs.  Walker,  nor  any  one  for 
her,  appeared  at  court  to  aid  or  consult  with  counsel  in 
the  cause.  Goodman  &  Mitchell  dissolved  in  May,  or 
June,  1845. 

"This  witness  further  testified,  that  the  suit  should 
have  been  brought  in  the  manner  in  which  he  filed  the 
declaration.  Defendants  then  proposed  to  prove  by  him, 
that  after  a  full  and  careful  examination  of  the  law  and 
facts  relative  to  the  pleadings  in  the  case,  and  the  condi- 
tion of  the  property  levied  on  as  Lawson's,  the  arrange- 
ment above  stated  was  the  best  thing  he  could  do  for 
plaintiff's  interest.  The  court  ruled  out  this  evidence, 
on  plaintiff's  objection,  and  defendants  excepted. 

"Samuel  F.  Rice,  who  was  introduced  as  a  witness  by 
defendants,  and  who  had  been  a  practicing  attorney  for 
some  years,  gave  it  as  his  opinion,  that  an  action  could  have 
been  maintained  upon  the  note  in  the  name  of  Mercer,  or 
in  the  name  of  Mrs.  "Walker,  executrix  of  John  H.  Walker, 
deceased ;  that  the  latter  would  have  been  the  proper 
mode, — -joining  the  common  counts,  and  proving  that  she, 
as  such  executrix,  was  the  real  and  beneficial  owner  ;  but 
that  no  action  could  be  maintained  in  the  name  of  Mrs. 
Walker  in  her  private  and  individual  capacity.  Col. 
Heflin,  who  was  examined  by  the  defendants,  and  who 
had  been  practicing  law  for  some  time,  was  of  the  same 
opinion  as  Mr.  Rice,  except  that  he  thought  the  best  mode 
would  have  been  to  sue  in  the  name  of  Mercer,  &c.  It 
was  agreed,  also,  that  Chitty's  Pleadings,  and  the  cases 
cited  in  the  first  volume  bearing  on  the  question,  together 
with  any  other  decisions  of  our  own  or  other  States, 
should  be  regarded  as  duly  read  in  evidence  to  the  court 
and  jury." 

"This  was  all  the  evidence  in  the  case ;  and  thereupon 
the  court  charged  the  jury,  that  if  they  believed  all  the 
evidence,  they  must  find  for  the  plaintiff;  to  which  charge 
the  defendants  excepted." 

The  assignments  of  error  cover  all  the  rulings  of  the 
court  to  which  exceptions  were  reserved. 

The  cause  was  first  submitted,   after  argument,  at  the 
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June  term,  1854,  and  was  held  under  advisement  until 
the  ensuing  January  term,  when  it  was  affirmed ;  Ligon,  J., 
delivering  the  opinion  of  the  court,  and  Chilton,  C.  J., 
not  sitting.  On  a  subsequent  day  of  that  term,  a  rehear- 
ing was  granted.  At  the  next  June  term,  it  was  again 
argued  before  Goldthwaite,  J.,  sitting  alone  on  account 
of  the  incompetency  of  the  other  two  judges  ;  and  he, 
being  of  opinion  that  the  judgment  should  be  reversed, 
certified  the  cause  to  the  governor  for  a  special  statutory 
court.  After  argument  before  the  special  court,  the  judg- 
ment was  reversed,  and  the  cause  remanded,  at  January 
term,  1856;  Cook,  J.,  delivering  the  opinion.  A  rehear- 
ing having  been  again  granted,  under  the  circumstances 
stated  in  the  report  in  29  Ala.  444 ;  and  the  court  having 
undergone  several  changes  in  its  organization, — the  cause 
came  on  for  argument,  at  July  term,  1856,  before  Stone,  J., 
sitting  alone. 

L.  E.  Parsons,  with  whom  was  P.  M.  Allison,  for  the 
appellants,  made  the  following  points  : 

1.  The  decision  of  this  court  in  21  Ala.,  when  the  case 
was  presented  on  former  appeal,  only  settles  that  each 
count  in  the  declaration  shows  a  good  cause  of  action. 
The  principal  question  now  presented  is,  has  the  plaintiff 
proved  the  cause  of  action  set  forth  in  either  count  ?  The 
law  is  well  settled,  that  an  attorney  is  only  liable  for  gross 
negligence,  which  is  a  question  for  the  determination  of 
the  jury. — Evans  v.  AVatrous,  2  Porter,  205.  The  degree 
of  negligence  necessary  to  charge  an  attorney  is  also  a 
question  of  fact  for  the  jur}-. — 21  Ala.  650.  It  is,  also,  a 
mixed  question  ot  law  and  fact. — 14  Johns.  304  ;  21  Ala. 
731 ;  21  Ala.  218  ;  4  Barn.  &  Aid.  202 ;  3  Barn.  &  Cress. 
799  ;  6  Bing.  460  ;  4  Burr.  2060 ;  Story  on  Bailments, 
§§  11,  16,  17.  It  must  be  borne  in  mind,  also,  that  an 
attorney  is  not  responsible  for  an  error  of  judgment. — 
Kemp  V.  Burt,  4  Barn.  &  Adol.  424 ;  9  Martin's  (La.)  R. 
372  ;  4  Burr.  2060  ;  7  Shep.  421 ;  16  Serg.  &  Rawle,  368 ; 
Chitty  on  Contracts,  555.  It  follows,  then,  that  if  the 
law  governing  the  case  was  doubtful,  unsettled,  or  con- 
32 
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flicting,  so  that  an  attorney,  possessing  reasonable  skill, 
and  exercising  reasonable  diligence,  was  still  in  doubt 
how  to  act  in  the  management  of  the  suit,  the  appellants 
cannot  be  held  liable  for  an  error  of  judgment. 

2.  The  decisions  bearing  on  the  question,  in  whose 
name  should  the  suit  have  been  instituted,  are  so  conflict- 
ing as  to  render  it  extremely  difiicult  to  reconcile  them 
with  each  other.  That  Mercer  could  not  have  sued  on 
the  note  in  his  own  name,  is  shown  by  the  following 
authorities :  Gilmore  v.  Pope,  5  Mass.  491 ;  Gunn  v. 
Cantine,  10  Johns.  387 ;  Piggott  v.  Thompson,  3  Bos.  & 
Pul.  147 ;  Taunton  Co.  v.  Whiting,  10  Mass.  327,  and 
cases  there  cited  ;  Chitty  on  Contracts,  229-30.  On  the 
other  hand,  see  Irish  v.  Webster,  5  Greenl.  171 ;  Taintor 
V.  Prendcrgast,  3  Hill,  72.  Judge  Story,  in  his  work  on 
Agency,  §  270,  says :  "It  admits  of  question,  whether  this 
doctrine  is  maintainable  upon  principle,  or  is  consistent 
with  many  other  well  considered  authorities ;"  and  he 
refers  to  sections  394-400,  and  cases  therein  cited  in  the 
notes,  to  show  the  adverse  authorities ;  and  closes  by  say- 
ing, that  "it  is  extremely  difficult  to  reconcile  these  cases 
with  each  other."  It  is  admitted  that  the  weight  of 
authority,  as  it  now  stands,  especially  when  the  repeated 
decisions  of  our  own  court,  of  recent  date,  are  taken  into 
consideration,  is  in  favor  of  bringing  the  suit  in  the  name 
of  the  agent ;  but  the  rule  was  not  so  settled,  at  least  it 
was  not  clearly  settled,  at  the  time  this  suit  was  instituted. 
With  a  single  exception  in  Minor,  the  case  of  Tankersley 
V.  Graham,  8  Ala.  247,  is  the  first  decision  in  this  State 
on  the  point.  It  is  to  be  observed,  too,  that  the  subse- 
quent decisions  only  assert  the  doctrine  that  the  agent 
may  sue,  and,  consequently,  do  not  conflict  with  the  well 
settled  rule  that  the  principal  may  also  sue. — Story  on 
Agency,  §§  402,  418, 420  ;  1  Chitty's  Pleadings,  9  ;  Paley's 
Agency,  (by  Dunlap,)  308 ;  White  v.  Owen,  12  Vermont, 
361 ;  Taintor  v.  Prendergast,  3  Hill,  72  ;  2  Ashmead,  485  ; 
6  Wheaton,  79.  These  authorities  conclusively  establish 
that  the  attachment  was  properly  issued. 

3.  It  is  objected,  if  the  suit  was  properly  brought,  why 
was  not  the  declaration  filed  in  accordance  with  the  writ  ? 
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The  evidence  set  forth  in  the  record,  in  connection  with 
the  conflicting  decisions  above  quoted,  answers  the  objec- 
tion. Mr.  Baugh  testifies,  that  he  spent  two  or  three 
days  in  examining  the  question  before  filing  the  declara- 
tion, and  that  he  consulted  other  lawyers  who  were  in 
attendance  on  the  court ;  and  the  object  of  all  this  exami- 
nation and  consultation  was  to  extricate  the  case  from 
the  difficulty  caused  by  a  supposed  error  in  bringing  the 
suit.  Do  not  these  facts  show  anything  but  negligent 
indifference  to  the  interests  of  their  client  ?  It  is  to  be 
recollected,  too,  that  when  leave  to  amend  was  asked,  the 
court  refused  to  grant  it,  on  the  ground  that  there  was 
nothing  to  amend  by,  because  the  writ  was  fatally  defec- 
tive ;  and  in  this  opinion  of  the  court,  opposed  as  it  is  to 
the  current  of  authority  at  the  present  day,  the  present 
chief-justice  of  this  court,  who  was  examined  as  an  expert, 
concurred.  On  this  question,  in  addition  to  the  authori- 
ties already  cited,  see  Tomkies  v.  Reynolds,  17  Ala.  115 ; 
Tate  V.  Shackelford,  24  Ala.  510 ;  Harbin  v.  Levi,  6  Ala. 
401 ;  Lowell  v.  Watts,  6  East,  405  ;  1  Chitty's  PI.  14. 

4.  The  appellants  cannot  be  held  liable  for  transcending 
their  authority  in  agreeing  to  dismiss  the  levy  and  liens 
on  Lawson's  property.  By  this  arrangement,  $600  or 
$700  of  the  claim  were  saved  to  the  plaintiff;  while  under 
the  ruling  of  the  circuit  court,  without  such  agreement, 
all  would  have  been  lost.  This  sum  was  afterwards  paid 
over  to  plaintiff's  agent ;  was  received  by  him  with  full 
knowledge  "of  every  particular  as  to  what  had  been  done ;" 
and  has  been  retained  ever  since.  This  cannot  be  regard- 
ed in  any  other  light  than  as  a  full  and  complete  ratifica- 
tion of  the  whole  agreement  by  which  the  money  was 
obtained,  as  much  so  as  if  plaintiff  had  been  personally 
present  in  court,  and  had  then  instructed  her  attorneys  to 
make  the  arrangement. — Story  on  Agency,  §  250-253, 
and  notes ;  Terrill  v.  Flower,  6  Martin's  (La.)  R.  584 ; 
Codwise  v.  Hacker,  1  Gaines'  R.  626  ;  Loraine  v.  Cart- 
wright,  3  Wash.  C.  C.  151 ;  3  Hill,  552 ;  5  Hill,  107 ; 
3  Pick.  505. 

5.  The  contract  between  the  parties  was  champertous 
and  void. — Byrd  v.  Odem,  9  Ala.  764 ;  Wlieeler  v.  Pounds, 


492  ALABAMA. 


Goodman  &  Mitchell  v.  Walker,  executrix,  &c. 


24  Ala.  472 ;  Burt  v.  Place,  6  Cowen,  431 ;  Comyn's 
Digest,  vol.  5,  title  llamtenance,  (a),  2.  An  action  cannot 
be  maintained  on  a  champertous  contract.  An  action  on 
the  case  is  founded  on  a  breach  of  duty  growing  out  of  a 
contract,  express  or  implied  ;  and,  in  cases  like  this,  the 
declaration  must  correctly  state  the  contract. — 1  Chitty's 
Pleadings,  384;  Wilkinson  v.  Moseley,  18  Ala.  290. 
Whether  the  action  be  case  or  assumpsit,  there  must  be  a 
contract,  express  or  implied ;  and  where  the  evidence 
shows  an  express  contract,  which  is  void,  and  which  has 
been  executed  or  is  unrescinded,  the  law  will  not  imply 
another  contract,  in  order  to  enable  a  suitor  to  recover. — 
14  Johns.  326 ;  8  Car.  &  P.  126 ;  Burt  v.  Place,  6  Cowen, 
431 ;  Black  v.  Oliver,  1  Ala.  450 ;  Boyd  v.  Barclay,  ib.  34 ; 
Wheeler  v.  Pounds,  24  Ala.  472 ;  McCorkle  v.  Doby, 
1  Strobh.  Law  E.  396  ;  Selway  v.  Fogg,  5  Mees.  &  W.  83 ; 
9  C.  &  P.  59 ;  1  Ad.  &  El.  40 ;  11  Serg.  &  R.  155 ;  7  Taun- 
ton, 246  ;  11  Wheat.  258  ;  3  East.  222. 

6.  Ko  action  lies  against  Goodman  &  Mitchell,  because 
the  evidence  shows  that  Baugh  &  Brock  were  employed 
by  them,  by  and  with  the  knowledge  and  consent  of 
plaintiff's  agent,  to  conduct  the  suit.  The  only  step  in 
the  case  taken  by  Goodman  was  in  issuing  the  writ ;  and 
the  authorities  above  cited  show  that  it  was  correctly 
issued.  If  the  declaration  was  not  properly  filed,  Good- 
man &  Mitchell  are  not  responsible  for  it. 

7.  The  receipt  offered  in  evidence  shows  a  contract 
different  from  that  described  in  either  count  of  the  decla- 
ration, and  ought  to  have  been  rejected  on  account  of  the 
variance. — 1  Chitt^^'s  Pleadings,  384 ;  Wilkinson  v.  Mose- 
ley, 18  Ala.  291 ;  1  Bing.  N.  C.  162 ;  3  Brod.  &  B.  54. 

8.  The  agreement  of  Goodman,  and  the  evidence  offer- 
ed under  it,  were  not  admissible  against  Mitchell,  and 
ought  to  have  been  excluded  as  to  him,  or  the  court 
should  have  limited  their  effect  by  proper  instructions  to 
the  jury. — Carr  v.  Hunley,  15  Ala.  623. 

9.  Baugh  ought  to  have  been  allowed  to  give  his  opin- 
ion, as  an  expert,  as  to  the  propriety  of  the  course  j^ursued 
by  him  in  tiling  the  declaration. 
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Jno.  T.  Morgan,  and  J.  Falkner,  contra : 

1.  All  attornev  is  responsible  to  his  client,  for  injuries 
and  losses  caused  by  his  want  of  reasonable  skill  or  due 
dilio-ence. — Wilson  V.  Coffin,  2  Gushing,  316;  Dearborn 
V.  Dearborn,  15  Mass.  316  ;  Fitch  v.  Scott,  3  How.  (Miss.) 
314;  Smallwood  v.  JSTarton,  20  Maine,  83;  Governor  v. 
Baker,  14  Ala.  652  ;  Livingston  v.  Cox,  6  Penn.  St.  R. 
360 ;  Shields  v.  Blackbourne,  1  II.  Bla.  158  ;  Coopwood 
V.  Wallace,  25  Miss;  129. 

2.  The  institution  of  the  suit  against  Lawson  and 
Bussey,  in  the  name  of  Mrs.  Walker  individually,  shows 
either  want  of  skill  or  negligence.  The  suit  should  have 
been  brought  in  her  name  officially,  averring  that  the 
note  was  assets  ;  or  in  the  name  of  Mercer,  for  her  use. — 
Hazard  v.  P.  &  M.  Bank,  4  Ala.  299 ;  Alston  v.  Ileartman, 
2  Ala.  699 ;  Sydnor  v.  Branch  Bank,  7  Ala.  308  ;  Madison 
College  V.  Burke,  6  Ala.  494;  Garland  v.  Reynolds, 
20  Maine  R.  45  ;  Bird  v.  Daniel,  9  Ala.  302 ;  Fortune  v. 
Brazier,  10  Ala.  791  ;  Castleberry  v.  Feunell,  4  Ala.  642 ; 
Bancroft  v.  Paine,  15  Ala.  834. 

3.  If  the  suit  was  properly  brought,  the  filing  of  the  decla- 
ration ill  the  name  of  another  person  evinced  equal  want 
of  skill  or  negligence.  This  caused  a  departure,  which 
was  fatal  to  the  plaintiff's  case. — Chapman  v.  Spence, 
22  Ala.  588  ;  Elliott  v.  Smith,  1  Ala.  74. 

4.  The  dismissal  of  the  levy  and  liens  on  Lawson's 
property,  and  the  discharge  of  the  garnishees,  as  shown 
by  the  evidence,  constituted  such  an  excess  of  authority, 
and  clear  neglect  of  duty,  as  justified  the  charge  of  the 
court. — Kent  v.  Ricliards,  3  Maryland  Chancery  Decis- 
ions, 392 ;  Branch  Bank  at  Mobile  v.  Huggins,  3  Ala.  206 ; 
14  U.  S.  Digest,  63,  §  26  ;  12  Vermont,  68. 

5.  The  evidence  does  not  establish  a  ratification  of  this 
unauthorized  act. — B levins  v.  Pope,  7  Ala.  .371 ;  Wood  v. 
McCain,  7  Ala.  800 ;  Lazarus  v.  Shearer,  2  Ala.  718  ; 
Clealand  v.  Walker,  11  Ala.  1058.  N"or  does  the  subse- 
quent receipt  by  plaintiff  of  the  money  arising  from  the 
sale  of  Bussey's  property,  constitute  an  accord  and  satis- 
faction, payment,  or  an  estoppel. — Huckabee  v.  Albritton, 
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10  Ala.  657  ;  McGar  v.  Williams,  26  Ala.  469 ;  Leavitt  v. 
Smith,  7  Ala.  175 ;  8  Meeson  &  Welsbj,  858,  and  note. 

6.  The  contract  by  which  plaintiff  retained  and  employ- 
ed defendants,  was  not  champertous.-^Walker  v.  Cuthbert, 
10  Ala.  213  ;  Ramsey  v.  Trent,  10  B.  Monroe,  341 ;  White 
V.  Roberts,  4  Dana,  172  ;  Evans  v.  Bell,  6  Dana,  479. 
Admitting,  however,  that  it  was  obnoxious  to  this  objec- 
tion, defendants  cannot  avail  themselves  of  it  as  a  defense 
in  this  action,  which  does  not  seek  to  enforce  it,  but  is 
founded  on  their  neglect  and  breach  of  duty. 

7.  The  employment  by  defendants  of  assistant  counsel, 
in  whose  name  the  proceedings  were  to  be  conducted, 
does  not  relieve  them  from  responsibility. — Smallwood  v. 
N"arton,  20  Maine,  83 ;  Holloway  v.  Lowe,  1  Ala.  246. 

8.  As  defendants  received  the  note  for  collection  as 
partners,  they  are  to  be  treated  as  partners,  as  in  favor  of 
their  client,  until  actual  notice  of  their  dissolution  is 
proved. — Bartlett  v.  Long,  2  Ala.  401. 

9.  The  defendants'  receipt  was  the  proper  evidence  to 
prove  the  relation  of  attorney  and  client. — Mardis  v. 
Shackelford,  4  Ala.  493. 

10.  The  transcript  of  the  suit  against  Lawson  and 
Bussey  was  the  highest  and  best  evidence  of  what  was 
done  in  that  suit. — Moore  v,  Jones,  13  Ala.  296  ;  Ansley 
V.  Carlos,  9  Ala.  973. 

11.  All  the  evidence  which  was  admitted  against 
Mitchell's  objections,  was  admissible  against  Goodman  ; 
and  if  Mitchell  desired  to  limit  its  effect,  he  should  have 
requested  appropriate  instructions  to  the  jury. — Palmer 
V.  Severance,  9  Ala.  751 ;  Falkner  v.  Leith  &  Jones, 
15  Ala.  9. 

STONE,  J. — This  case  has  heretofore  been  before  this 
court,  (21  Ala.  647,)  and  it  was  then  settled,  that  each 
count  in  the  declaration  contains  a  good  cause  of  action. 
That  opinion  must  stand  as  the  settled  law  of  this  case. 
Wyatt's  Adm'r  v.  Steele,  26  Ala.  639.  The  jury,  by  their 
verdict,  affirmed  that  "they  believed  all  the  evidence ;"  and 
the  inquiry  arises,  does  the  evidence  prove  all  the  material 
averments  in  either  of  the  counts  ? 
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The  injur}'  complained  of  in  the  first  count  is  charg- 
ed to  have  resulted  from  the  neglect  and  unskillfulness  of 
the  attorneys,  in  not  having  the  "writ  of  attachment, 
affidavit  and  declaration,  prepared,  and  drawn  up  and 
filed,  and  made  out  according  to  the  laws  of  said  State, 
and  rules  of  the  said  court."  The  gravamen  of  the  second 
count  is,  that  the  action  became  abortive,  and  of  no  avail, 
by  the  dismission  of  the  levy  of  the  attachment,  and  the 
discharge  and  release  of  its  liens. 

For  the  common  accountabilities  of  life,  all  men,  even 
these  of  the  lowest  degree  of  legal  sanity,  are  presumed 
to  know  the  law,  and  are  held  responsible  for  its  violations* 
Every  member  of  the  legal  profession  admits  the 
necessity  of  this  rule,  and  yet  we  all  know  that  the  great- 
est legal  minds  have  fallen  into  error.  Law  is  certainly 
the  most  comprehensive  of  all  the  sciences  ;  its  masteiy 
and  practice  the  most  intricate  of  all  the  professions. 
Change  and  progress,  if  not  improvement,  are  observable 
at  every  epoch  of  its  history.  If,  under  these  circumstan- 
ces, members  of  the  legal  profession  were  held  accountable 
for  the  consequences  of  each  act  which  may  be  pronounced 
an  error  by  the  courts  of  the  country,  no  one,  I  apprehend, 
would  be  found  rash  enough  to  incur  such  fearful  risks. 
On  the  other  hand,  it  surely  can  not  be  successfully  main- 
tained, that  lawyers  are  a  privileged  class,  not  responsible 
for  any,  even  the  grossest  want  of  skill.  I  hold,  that 
they,  like  all  other  professional  men  and  artizans,  implied- 
ly stipulate  that  they  will  bring  to  the  service  of  their 
clients  ordinary  and  reasonable  skill  and  diligence;  and, 
if  they  violate  this  implied  stipulation,  they  are  accounta- 
ble to  their  clients  for  all  injury  traceable  to  such  want  of 
skill  and  diligence. — Chitty  on  Contracts,  (8th  Amer. 
from  4th  London  ed.)  481 ;  ib.  482 ;  Dearborn  v.  Dearborn, 
15  Mass.  316. 

Some  law-writers,  and  some  adjudged  cases,  are  guilty  of 
inaccuracy  in  the  employment  of  the  phrase,  "gross  neg- 
ligence." Our  own  court  fell  into  this  error,  in  the  case 
of  Evans  v.  Watrous,  2  For.  205.  It  is  there  said,  that  an 
attorney  is  not  liable,  "unless  he  has  been  guilty  of  gross 
negligence."     In   the   same  paragraph  it  is  asserted,  that 
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he  "is  bound  to  use  reasonable  care  and  skill;"  and  the 
meaning  attributed  by  the  writer  of  that  opinion  to  the 
expression  "gross  negligence,"  is  the  want  or  absence  of 
^treasonable  care  and  skill."  Thus  explained,  that  opinion 
defines  the  true  measure  of  an  attorney's  duty  and 
liability. — Waugh  v.  Shunk,  8  Har.  Penn.  State  Hep.  130 ; 
Denew  v.  Daverell,  3  Camp.  451 ;  Shields  v.  Blackbourn, 
1  H.  Bla.  158 ;   Duncan  v.  Blondell,  3  Starkie's   Eep.    6. 

In  Godefrey  v.  Dalton,  6  Bing.  460,  cited  in  Chitty  on 
Contracts,  483-4,  it  was  decided,  thatanattorney  is  liable 
for  the  consequences  of  ignorance,  or  non-observance,  of 
the  rules  of  practice  of  the  court  he  practices  in ;  for  the 
want  of  care  in  the  preparation  of  the  cause  for  trial ; 
while,  on  the  other  hand,  he  is  not  answerable  for  error 
in  judgment  upon  points  of  new  occurrence,  or  of  nice  or 
doubtful  construction. — Chitty  on  Con.  482-3-4-5  ;  Kemp 
V.  Burt,  4  Barn.  &  Ad.  424  ;  Reese  v.  Righy,  4  Barn.  & 
Aid.  201 ;  Varman  v.  Martin,  15  Pick.  440  ;  Smedes  v. 
Elmendorf,  3  John.  185  ;  Dearborn  v.  Dearborn,  15  Mass. 
316  ;  Pitt  V.  Yalden,  4  Burr.  2060  ;  Ireson  v.  Pearman, 
3  Barn.  &  Cr.  799.  This  statement  of  the  principle  is  well 
sustained  both  by  reason  and  authority. 

I  lay  down  the  rule,  then,  for  the  determination  of  this 
case,  as  follows  :  If  the  law  governing  the  bringing  of  this 
suit  was  well  and  clearly  defined,  both  in  the  text-books, 
and  in  our  own  decisions ;  and  if  the  rule  had  existed, 
and  been  published,  long  enough  to  justify  the  belief  that 
it  was  known  to  the  profession,  then  a  disregard  of  such 
rule  by  an  attorney-at-law  renders  him  accountable  for 
the  losses  caused  by  such  negligence  or  want  of  skill ;  neg- 
ligence, if  knowing  the  rule,  be  disregarded  it ;  want  of 
skill,  if  he  was  ignorant  of  the  rule. 

One  of  the  earliest  and  best  defined  rules  of  pleading, 
in  actions  at  law,  is,  that  the  suit  must  be  brought  in  the 
name  of  the  party  in  whom  the  legal  interest  is  vested. — 
1  Chitty's  PI.  2.  When  a  simple  contract  is  in  terms 
made  with  an  agent  personally,  he  may  sue  thereon. — lb. 
8-9  ;  Buftum  v.  Chadwick,  8  Mass.  103.  This  general 
principle  is  laid  down  in  the  elementary  writers  on  plead- 
ing.    Buftum  V.  Chadwick    was   decided  in   1811.    In 
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1839,  Mr,  Story,  in  his  work  on  Agency,  §  394,  laid  clown 
the  rule,  that  where  "a  promissoiy  note  is  given  to  an 
agent  as  such,  for  the  benefit  of  his  principal,  and  the 
promise  is  to  pay  the  agent  eo  nomine^  the  agent  may  sue 
in  his  own  name." 

In  Alabama,  as  early  as  1820,  and  at  the  second  term 
which  this  court  held,  the  same  principle  was  distinctly 
and  directly  enunciated. — Newbold's  Ex'r  v.  Wilson, 
Minor's  Rep.  12.  In  1837,  the  principle  was  again  assert- 
ed in  Ewing  v.  Medlock,  5  For.  82  ;  and  in  January,  1843, 
the  question  came  again  directly  before  this  court,  with 
the  same  result. — Castleberry  v.  Fennell,  4  Ala.  642.  The 
same  rule  is  settled,  in  the  same  way,  in  other  States,  and 
in  the  later  decisions  of  this  court. — Chitty  on  Con.  (8th 
American,  from  4th  London  edition,)  p.  211-12,  note  1 ; 
Bancroft  V.  Paine,  15  Ala.  834;  and  see  authorities  on 
the  briefs  of  counsel ;  also,  Harp  v.  Osgood,  2  Hill,  (iSTew 
York,)  216. 

I  have  examined  the  authorities  referred  to  on  the  briefs 
of  counsel,  and  many  others,  and  have  found  no  case  of 
simple  contract  where  a  written  promise  was  made  to 
any  one  eo  nomine^  although  described  as  agent,  for  another 
natural  person,  in  which  the  court  has  held  the  action 
improperly  brought  in  the  name  of  the  payee.  True, 
the  law  never  implies  a  promise  in  favor  of  an  agent. — 
Branch  Bank  Montgomery  v.  Sydnor,  7  Ala.  308  ;  Gunn 
V.  Cantine,  10  Johns.  387.  Nor  can  an  agent  maintain 
an  action  on  a  parol  promise  to  pay  him  a  debt;  due  to 
his  principal  b}^  judgment. — ]N"abors  v.  Shipley,  15  Ala.  293. 

There  is  another  class  of  cases,  where  a  promise  is  made 
to  an  agent,  treasurer,  or  trustee  of  an  incorporated  com- 
pany, for  the  benefit  of  the  company.  In  such  cases  it  is 
generally  held,  that  the  promise  is  in  fact  made  to  the 
company,  and  that  it  is  the  proper  party  plaint  iff. — Alston 
V.  Ileartman,  2  Ala.  699 ;  Hazard  v.  Planters  &  Merchants' 
Bank,  4  Ala.  299  ;  Gil  more  v.  Pope,  5  Mass.  491 ;  Taunton 
&  South  Boston  Turnpike  v.  Whiting,  10  Mass.  326 ; 
Master,  Wardens  &  Co.  v.  Davis,  1  Bos.  &  Pul.  98  ;  also, 
Sargent  v.  Morris,  3  Barn.  &  Aid.  277.  But  these  do  not 
conflict  with  the  rule  above  stated. 
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The  right,  then,  to  sue  in  this  case  in  the  name  of  Mer- 
cer, at  the  time  the  suit  was  commenced,  March,  1844, 
was  so  well  and  clearly  defined,  both  in  the  text-books, 
and  in  our  own  decisions  ;  and  the  rule  had  existed  and 
been  published  so  long,  that  I  feel  bound  to  pronounce 
the  attorney  guilty  of  gross  negligence  or  want  of  skill, 
who  would  institute  a  suit  on  this  contract  in  the  name 
of  one  who  had  no  right  to  sue.  Had  Mrs.  Walker  no 
right  to  sue  in  her  own  name  ?  Evidently  she  had  tlie 
right  to  sue  in  her  own  name,  as  executrix,  averring  the 
demand  to  be  assets  of  the  estate  of  her  testator. — Harbin 
V.  Levi,  6  Ala.  401 ;  Dunham  v.  Gault,  12  Ala.  105.  If 
the  note  had  been  made  payable  to  her,  describing  her  as 
executrix  &c.,  she  would  have  had  the  right  to  sue  in  her 
own  name ;  the  words  executrix  &c.  being  regarded  as 
descriptio  personce. — Tate  v.  Shackelford,  24  Ala.  510 ;  also, 
Buft'um  V.  Chadwick,  supra  ;  Castleberry  v.  Fennell,  suj^ra  ; 
Tomkies  v.  Reynolds,  17  Ala.  115,  and  authorities   cited. 

I  am  of  the  opinion,  also,  that  the  suit  might  have  been 
maintained  in  her  name  individually.  In  such  case,  the 
suit  is  not  technically  on  the  note  ;  but  the  declaration, 
following  the  writ,  should  contain  the  common  counts; 
and  the  note,  being  proven,  may  be  given  in  evidence, 
and  will  establish  the  fact  of  indebtedness,  in  the  nature 
of  an  account  stated. — 1  Chitty's  PL  7-8  ;  Martin  v.  Hind, 
2  Cowp.  437  ;  Carnegie  v.  Waugh,  2  Dowl.  &  Ry.  277  ; 
Garrett  v.  Handley,  4  Barn.  &  Cress.  664  ;  Taintor  v. 
Prendergast,  3  Hill,  (N.  Y.)  72 ;  Piggott  v.  Thompson,  3 
Bos.  &  Pul.  147,  and  note  a;  Co.  of  Feltmakers  v.  Davis, 
1  Bos.  &  Pul.  101,  note  e.  But  this  is  a  question  of  some 
doubt. 

If  the  action  was  well  considered,  was  there  any  authori- 
ty for  filing  the  declaration  in  a  difl:erent  name  ?  Mr. 
Chitty  says  :  "The  declaration  must  pursue  the  writ,  in 
regard  to  the  christian  and  sur-names  of  the  parties." — 
1  Chitty's  PL  279.  This  court,  at  the  January  term,  1840, 
laid  down  the  same  rule. — Elliott  v.  Smith,  1  Ala.  74. 
This  rule,  then,  had  existed,  and  been  defined,  both  in 
the  text-books  and  our  own  decisions,  for  a  period  of  time, 
before  the  commencement  of  this  suit,    long   enough   to 
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justify  the  belief  that  it  was  known  to  the  profession. 
The  disregard  of  so  plain  a  rule  betrayed  a  palpable  want 
of  reasonable  skill,  or  of  reasonable  diligence. — See,  also, 
Chapman  v.  Spence,  22  Ala.  588.  It  is  thus  made  clear, 
that  there  was  equal  fault  in  the  pleader,  whether  he 
erred  in  bringing  the  suit  in  the  name  of  Mrs.  Walker ; 
or,  if  the  suit  was  well  brought,  in  filing  the  declaration 
in  the  name  of  Mercer ;  thus  producing  a  departure,  by 
changing  the  parties.  The  argument  by  which  he  would 
escape  from  the  supposed  error  in  the  writ,  leaves  him 
without  excuse  for  the  fault  in  the  declaration. 

But  it  is  contended,  that  the  presiding  judge,  when 
leave  to  amend  was  asked,  replied  that  he  would  grant 
the  leave,  but  there  was  nothing  to  amend  by.  The 
inference  is  drawn  from  this,  that  an  amendment  would 
have  availed  nothing,  and  hence  was  not  pressed.  The 
answer  to  this  is,  that  a  palpable  departure  in  pleading, 
amounting  to  crassa  ncgligentia,  or  lata  culpa,  had  placed 
the  record  in  this  condition. 

I  hold,  then,  that  it  was  a  bold  practice  to  pursue  a 
doubtful  course,  when  a  clear  one  was  open  to  the  pleader. 
It  betrayed  gross  negligence,  or  want  of  skill,  to  change 
the  plaintiff,  and  declare  in  a  name  different  from  that 
named  in  the  writ.  The  necessity,  actual  or  supposed,  for 
the  discharge  of  the  levies,  was  caused  by  the  palpable 
fault  of  the  pleader ;  and  he  is  responsible  for  the  conse- 
quences. 

I  have  thus  far  considered  this  case  as  if  it  were  res 
inter/ra.  Such  is  not  its  condition.  When  this  case  was 
before  in  this  court,  (21  Ala.  647,)  the  court,  speaking  of 
the  first  count  in  the  declaration,  the  substance  of  which 
is  stated  in  the  opening  of  this  opinion,  used  this  language : 
"It  may  not  be  the  strict  professional  duty  of  an  attorney 
to  prepare  or  supervise  the  preparation  of  an  aflidavit  for 
an  attachment,  or  a  writ  of  attachment ;  but,  if  he  does 
undertake  to  do  so,  and  does  it  so  negligently  or  unskill- 
fully  that  his  client  in  the  progress  of  the  cause  suffers  an 
injury,  by  reason  of  such  want  of  care  and  skill,  the  attor- 
ney is  liable  to  an  action.  That  it  is  the  attorney's  duty 
to  prepare  a  declaration  admits  of  no  question  ;   and  here 
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the  allegation  of  neglect  and  want  of  skill,  embraces  as 
well  the  declaration,  as  theatiidavit  and  writ.  This  made 
it  sufficient,  if  the  other  words  did  not."  If  this  extract 
establishes  any  thing,  it  is  the  proposition,  that  if  the 
attorney  frames  the  declaration  "50  iwgligcnihj,  or  unskill- 
fidlij,  that  his  client  in  the  p-ogress  of  the  cause  suffers  iiijury 
by  reason  of  such  icant  of  care  and  skill,  the  attorney  is  liable 
to  an  action."  I  have  shown  above  that,  in  framing  the 
declaration,  the  attorney  was  wanting  in  care  or  skill. 
This,  then,  brings  the  case  directly  within  the  former 
adjudication,  and  I  feel  bound  to  observe  and  carry  out  that 
decision  as  the  law  of  this  case. — Matthew,  Finley  &  Co. 
V.  Sands  &  Co.,  at  the  present  term. 

Several  points  were  raised  on  the  admissibilty  of  evi- 
dence ;  all  of  which,  I  think,  were  correctly  ruled  in  the 
court  below.  The  receipt  for  the  collection  of  the  note, 
was  a  necessary  fact  to  establish  the  relation  of  client  and 
attorney ;  the  relation  in  which  the  alleged  default  was 
committed.  So,  the  record  in  the  case  of  Walker  v. 
Bussey  &  Lawson,  was  admissible,  to  prove  the  final  deter- 
mination of  that  suit. 

The  agreement  of  Mr.  Goodman,  dated  Dec.  2d,  1850, 
was  admissible  evidence  against  him  ;  and  that  agreement 
justified  the  admission  of  the  letters  of  Mr.  Brock,  If 
Mr,  Mitchell  desired  to  relieve  himself  personally  from 
the  influence  of  this  testimony,  he  should  have  asked  the 
court  to  limit  its  operation  by  a  proper  charge. — Palmer 
V.  Severance,  9  Ala,  751 ;  Falkncr  v.  Leith,  15  Ala,  9. 

The  proof,  attempted  to  be  made  by  the  witness  Baugh, 
that  he  had  consulted  a  distinguished  attorney;  and  also, 
that  the  arrangement  entered  into  was,  under  all  the  cir- 
cumstances, the  best  in  his  judgment  that  could  be  made, 
was  properly  rejected.  It  sought  to  establish  no  fact,  and 
was  in  itself  not  a  question  of  science,  to  justify  its  proof 
by  experts. — Chitty  on  Contracts,  484. 

Champerty,  in  the  stipulation  of  commissions,  can  not 
avail  the  attorneys  in  this  case.  That  portion  of  the 
contract  being  void,  the ,  attorneys  having  performed 
services,  could  have  maintained  an  action  for  reasonable 
compensation. — Holloway  v.  Low^e,  1  Ala.  246 ;  approved 


JANUARY  TERM,  1857. 501 

Goodman  &  Mitchell  v.  Walker,  executrix,  &c. 

in  Elliott  V.  McClelland,  17  Ala.  206.  Being  entitled  to 
tlie  benefits  of  the  retainer,  it  would  be  monstrous  to 
relieve  them  from  its  responsibilities. 

The  dissolution  of  the  partnership  of  Mitchell  &  Good- 
man, did  not  relieve  Mr.  Mitchell  from  the  liabilities  he 
assumed,  when  his  firm  undertook  the  collection  of  the 
note.  His  partner  had  bound  him  to  the  employment  of 
reasonable  skill  and  diligence  in  the  conduct  of  the  suit, 
and  from  that  responsibility  he  could  not  relieve  himself, 
without  the  consent  and  act  of  Mrs.  "Walker.  Moreover, 
the  default  was  committed  while  the  partnership  was  in 
existence.  It  might  be  further  added,  that  as  there  was 
no  proof  that  Mrs.  Walker  had  notice  of  the  dissolution, 
she  having  traded  with  the  firm  as  partners,  was  not 
chargeable  with  the  consequences  of  the  dissolution. 
Collyer  on  Partnership,  (by  Perkins,)  §  120,  and  notes. 

There  is  nothing  in  the  argument,  based  on  the'fiict  of 
the  receipt  of  a  part  of  the  money  by  the  plaintifiT  below. 
She  was  entitled  to  as  much  of  her  demand  as  the  attor- 
neys, by  the  employment  of  ordinary  skill  and  diligence, 
could  have  collected.  The  receij)t  of  part  by  her,  when 
more  was  due,  was  neither  an  accord  and  satisfaction, 
nor  an  estoppel. 

There  is  no  error  in  the  record,  and  the  judgment  is 
aflirmed. 

The  connection  of  the  other  members  of  the  court  with 
this  case,  devolves  on  me  the  individual  responsibility  of 
this  decision.  The  delicacy  and  importance  of  the  ques- 
tions presented,  have  prompted  me  to  submit  this  opinion 
to  several  distinguished  members  of  the  profession ;  gen- 
tlemen who  have  had  no  connection  with  the  controversy, 
and  no  previous  knowledge  of  its  existence.  They  all 
concur  in  the  correctness  of  the  principles  above  expressed. 

February  3, 1857. — I  have  carefully  re-surveyed  the 
grounds  of  this  opinion.  The  result  of  my  deliberations 
is  a  thorough  conviction  that,  in  declaring  in  a  name 
difierent  from  that  in  whose  favour  the  writ  was  issued, 
the  appellants  have  rendered  themselves  liable  to  the 
plaintiff.  I  therefore  adhere  to  my  former  opinion ;  basing 
my  conclusion  mainly  on  this  ground. 
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SCOTT  vs.  THE  STATE. 

[indictment  fob  grand  larceny.] 

1.  Admissibiliti/  qf  dedaralions  by  prisoner  after  arrest. — A  conversation  between 
the  prisoner  and  his  accomplice,  during  their  preliminary  examination 
before  the  committing  magistrate,  in  which  the  latter  threatened  to  kill  the 
prisoner  if  he  made  any  disclosures,  and  the  prisoner  replied  that  he  would 
not  disclose  anything,  is  admissible  evidence  against  the  prisoner ;  and  a 
subsequent  conversation  between  them,  while  confined  in  the  same  room 
together,  in  which  each  accused  the  other  of  having  caused  their  situation, 
is  also  admissible. 

2.  Erroneous  admission  of  evidence  cured  by  subsequent  proof. — The  erroneous 
admission  of  evidence,  which  is  at  the  time  inadmissible,  is  cured  by  the 
subsequent  introduction  of  evidence  which  renders  it  admissible. 

3.  Evidence  of  acts  by  accomplice. — Evidence  having  been  introduced  by  the 
prosecution,  tending  to  show  a  conspiracy  between  the  prisoner  and  his 
accomplice,  not  only  to  steal  the  prosecutor's  watch,  but  afterwards  to  meet 
at  another  place,  as  soon  as  convenient,  and  there  divide  the  profits ;  the 
fact  that  his  accomplice,  having  stolen  the  watch,  afterwards  paid  double 
toll  at  a  bridge  on  the  direct  road  to  the  place  at  which  they  were  to  meet, 
is  admissible  evidence,  against  the  prisoner,  when  on  trial  for  the  larceny 
of  the  watch. 
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Appeal  from  tlie  Circuit  Court  of  Bibb. 
Tried  before  the  lion.  E.  W.  Pettus. 

The  prisoner  in  this  case,  Henry  A.  Scott,  together 
with  one  Jesse  West,  alias  Anson  Weston,  was  indicted 
for  the  larceny  of  a  watch,  the  personal  property  of  David 
Scott,  of  the  value  of  ^150  ;  and  was  tried  at  the  May 
term  of  said  court,  1857,  when  he  resei-ved  several  excep- 
tions to  the  rulings  of  the  court,  which  are  thus  stated  in 
the  bill  of  exceptions : 

"On  the  trial  of  this  case,  the  evidence  tended  to  show 
that,  on  the  13th  February  last,   the   pnsoner   and   one 
Jesse  M.  West  were  traveling  on  foot  through  said  county, 
and  stopped  at  Scottville  in  said  county,  about  dark,  at  a 
tavern  kept  by  one  SamueL     They  had  no  baggage.     They 
ate  supper,  and  went   to   bed,    sleeping  together.     The 
tavern  w^as  a  frame   building,  with  a  passage  through  the 
centre,    and  a  piazza  in    front.     There  was  a  large  room, 
on  the  left  of  a  person  entering  the   passage   from   the 
rent  (?)  which  was  occupied  as  a  bed-room  by  the  prosecu- 
tor.    When    Scott  and  West   arrived,  they  went  into  the 
room,  and  sat  until  their  supper  was  prepared ;  and  return- 
ed to  said  room  after  supper,  and  sat  at  the  fire  until  they 
retired  for  the  night.     The   prosecutor,  on  going  to  bed, 
hung  up  his  watch  on  a  nail  near   one   of  the  front  win- 
dows.    Scott   and  West  came   again  into  the  room  the 
next   morning,  and  sat  there  until  they   were   invited  to 
breakfast ;  when  they,  with  the  prosecutor  and  Mr.  Samuel, 
went  into  another  room  to  their  meal.     Scott,  West  and 
Samuel  went  out  from  the  breakfast  room  together,  leaving 
the  prosecutor  at  the  table,  and  returned  to  the  prosecu- 
tor's room.     Scott  and  West  then  inquired  if  there  was  a 
livery   stable  in  the  town,  and  were   told  that  there  was. 
They  then  said,  that  they  lived  in   the   same   house   in 
Philadelphia,  and  were  traveling,  as  agents  of  that  house, 
to  electioneer  for  business  for  it ;   that  they  wished  to 
obtain  horses  to  go  to  Jonesboro ;  that  their  trunks  would 
come   on   the  stage  in  a  day  or  two,  and  would  be  left  at 
that  tavern ;   that  they  left  the  Memphis  and  Charleston 
railroad,  (at  what  time  the  witness  could  not   remember,) 
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and  traveled  down  through  Aberdeen  and  Columbus, 
Mississippi,  and  through  Tuskaloosa  in  this  State.  They 
then  walked  out  together,  towards  the  8tal)le,  and  were 
seen  standing  alone,  near  the  stable,  apparently  in  con- 
versation. Before  going  to  thfe  stable,  West  paid  the 
tavern  bill  of  himself  and  Scott,  amounting  to  one 
dollar.  They  returned  from  the  stable  together,  and  met 
Mr.  Samuel  in  front  of  the  tavern  ;  and  proposed  to  hire 
horses  from  him,  as  they  could  get  none  from  the  stable. 
Mr.  Samuel  told  them,  that  he  had  no  horses,  but  would 
try  to  hire  horses  for  them  from  one  of  his  neighbors ;  and 
then  went  off.  The  prosecutor  was  at  that  time  standing 
in  the  piazza  ;  and  the  defendant  and  West  walked  past 
him  together  into  his  room.  In  a  few  moments,  they 
came  out  together,  and  West  asked  him  the  way  to  the 
privy.  The  prosecutor  pointed  out  the  way,  through  the 
passage,  into  the  garden  in  the  rear  of  the  building ;  and 
West  went  out  that  way.  Scott  returned  into  the  prose- 
cutor's room ;  and  the  prosecutor  also  walked  into  his 
room  a  few  moments  afterwards,  to  get  his  watch,  and 
looked  on  the  nail  where  he  had  hung  it  the  night  before, 
but  it  was  gone.  The  prosecutor  then  drew  aside  the 
curtain  of  the  window,  and  looked  on  the  sill ;  then  went 
to  a  table,  and  turned  over  some  newspapers  ;  then  to  the 
mantel-piece,  and  looked  behind  a  map  ;  and  then  walked 
quietly  out  into  the  piazza.  Immediately  after  this, 
Scott  came  to  where  he  was  standing,  and  asked  him,  in 
a  low  tone  of  voice,  'Have  you  lost  anything  V  Prosecu- 
tor replied,  that  he  had  lost  his  watch.  Scott  then  walked 
off,  looked  in  the  direction  of  the  privy,  returned  into  the 
prosecutor's  room,  and  sat  down.  The  prosecutor  then 
walked  into  the  room,  when  Scott  came  up  to  him,  and 
said,  'K  you  wont  do  anything  about  it,  if  that  man  has 
taken  anything,  I  will  restore  it.'  The  prosecutor  then 
told  Scott,  that  he  could  not  leave,  and  sent  several  per- 
sons in  search  of  West.  He  then  had  a  further  conversa- 
tion with  Scott,  in  which  the  latter  said,  that  West  was  a 
stranger  to  him  ;  that  he  never  saw  West  until  about  ten 
days  before  that  time,  when  he  met  him  on  the  railroad 
east  of  Memphis ;  that  he  loaned  West  about  $80  on  the 
33 
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cars.  Scott  also  offered  to  pay  one  half  of  a  reward  to  be 
offered  for  tlie  apprehension  of  West,  and  one  half  of  the 
expenses  of  sending  to  Randolph  to  arrest  him.  Scott 
said,  also,  in  the  same  conversation,  that  he  was  living 
with  some  merchants  in- Philadelphia,  and  was  traveling 
in  the  south  to  electioneer  for  business  for  his  employers. 
He  was  asked,  if  he  had  any  letters,  and  had  called  on 
any  merchants  in  Aberdeen,  Columbus,  or  Tuskaloosa ; 
and  replied,  that  he  had  not,  and  that  he  had  no  letters. 
He  was  placed  in  custody  by  the  prosecutor,  and  was  sent 
to  jail  on  the  evening  of  the  same  day,  by  order  of  a 
justice  of  the  peace,  on  the  charge  of  larceny. 

"West  was  arrested,  on  the  evening  of  the  same  day,  on 
the  toll-bridge  at  Centreville  in  said  county,  which  is 
about  nine  miles  from  Scottville,  and  on -the  direct  road 
from  Scottville  to  Randolph.  At  the  time  of  his  arrest, 
he  had  the  prosecutor's  watch  in  his  possession,  and  de- 
livered it  up  without  being  searched.  Just  before  his 
arrest,  as  the  witness  stated.  West  paid  double  toll,  and 
said  to  the  keeper  of  the  bridge,  'There  will  be  another 
man  along  presently.'  Defendant  moved  the  court  to 
exclude  what  was  said  by  West  at  that  time,  because  he 
was  not  then  present;  and,  also,  to  exclude  from  the  jury 
the  fact  that  West  paid  double  toll.  The  court  excluded 
the  said  declaration  of  West,  but  refused  to  exclude  the 
other  evidence  ;  and  defendant  excepted. 

"West  was  carried  before  a  magistrate  on  the  evening 
of  his  arrest,  and  defendant  was  afterwards,  during  the 
trial  of  West,  carried  before  the  same  magistrate.  Defend- 
ant and  West  walked  apart  from  the  court,  into  one 
corner  of  the  room,  and  West  said  to  defendant,  (as  the 
witnesses,  who  followed  them,  testified,)  'I  wanted  to  tell 
you,  that  if  you  ever  make  any  disclosures,  I  will  kill  you, 
and  if  any  of  the  others  make  any  disclosures,  I  will  kill 
them  whenever  I  get  out  of  the  penitentiaiy ;'  and  defend- 
ant answered,  that  he  would  not  disclose.  The  defendant 
objected  to  this  conversation,  and  moved  the  court  to 
exclude  it  from  the  jury ;  but  the  court  overruled  the 
objection,  and  defendant  excepted. 

"West  and  the  defendant  were  committed  to  jail,   and 


JAl^ARY  TERM,  1857. 507 

Scott  V.  The  State. 

were  confined  in  the  same  room.  A  witness  stated,  that 
he  was  at  work  in  the  jail  while  they  were  thus  confined, 
and  heard  loud  words  between  them ;  that  he  at  first 
could  not  understand  what  they  said,  but  when  he  went 
under  the  room  where  they  were  confined,  (the  loud  talk- 
ing continuing  in  the  meantime,)  he  heard  West  say  to 
defendant,  'If  you  had  not  been  a  d — d  fool,  I  would  not 
have  been  in  this  scrape ;'  to  which  defendant  replied,  'If 
you  had  not  been  a  d — d  fool,  neither  of  us  would  have 
been  in  it.'  The  defendant  objected  to  the  introduction 
of  this  conversation,  and  moved  the  court  to  exclude  the 
same  from  the  jury ;  but  the 'court  refused  the  motion, 
and  the  defendant  excepted. 

"All  the  above  evidence,  to  which  the  defendant  object- 
ed, was  broughtout  by  the  prosecution." 

I.  W.  Garkott,  for  the  prisoner. — 1.  The  payment  of 
double  toll  by  West,  when  Scott  was  not  present,  and 
when  the  larceny  of  the  watch  was  complete,  was  impro- 
perly admitted  in  evidence. — 3  Greenl.  Ev.  §  94 ;  1  Ros- 
coe's  Crim.  Ev.  85-6 ;  2  Russell  on  Crimes,  697-8 ;  State 
V.  George,  7  Ired.  321 ;  State  v.  Dean,  13  Ired.  63 ;  State 
V.  Simons,  4  Strob.  266 ;  ^illiamson^v.  Commonwealth, 
4  Grattan,  547. 

5.  The  declarations  of  the  prisoner,  on  the  preliminary 
trial,  and  in  the  jail,  were  wholly  irrelevant,  and  were 
only  calculated  to  mislead  and  prejudice  the  jur}\ 

M.  A.  Baldwin,  Attorney-General,  contra,  cited  the  fol- 
lowing authorities:  Johnson  v.  The  State,  29  Ala.  65; 
Lawson  and  Swinney  v.  The  State,  20  Ala.  65 ;  Water- 
man's Achbold  on  Cr.  PI.,  vol.  3,  p.  619. 

RICE,  C.  J. — In  misdemeanors,  there  ara.no  accesso- 
ries, either  before  or  after  the  fact ;  but  all  peraons  concern- 
ed therein,  if  guilty  at  all,  are  principals,  and  may  be 
indicted,  tried  and  punished  as  principals. — 4  Bla.  Com. 
36.  By  section  3256  of  the  Code,  the  distinction  between 
an  accessory  before  the  fact  and  a  principal,  and  between 
principals  in  the  first  and  second  degree,  in  cases  of  felony, 
is  abolished ;  and  all  persons  concerned  in  the  commission 
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of  a  felony,  whether  they  directly  commit  the  actconsitu- 
ting  the  offense,  or  aid  or  abet  in  its  commission,  though  not 
present,  must  (as  in  the  case  of  misdemeanors)  be  indicted, 
tried,  and  punished  as  principals. 

It  is  a  rule  of  the  common  law,  that  if  several  persons 
conspire  to  do  an  unlawful  act, — an  act  malum  in  se — all 
the  members  of  such  illegal  combination  are  responsible 
for  the  acts  of  each,  done  in  prosecution  of  their  common 
purpose. — ^Frank  v.  The  State,  27  Ala.  37. 

It  follows  from  what  we  have  above  said,  that  if  two 
persons  conspire  to  steal  the  goods  of  another,  and  to 
divide  them  between  themselves  as  soon  as  they  could 
conveniently  do  so ;  and,  in  the  prosecution  of  their  com- 
mon purpose,  the  goods  are  stolen  by  the  hands  of  one  of 
them,  both  are  guilty,  and  may  be  indicted,  tried  and 
punished  as  principals. 

On  the  trial  of  the  person  by  whose  hands  the  goods 
were  not  stolen,  if  evidence  be  tirst  introduced  sufficient 
to  justify  the  court  in  the  conclusion  that  such  a  con- 
spiracy, as  that  last  above  mentioned,  did  exist  between 
him  and  the  person  by  whose  hands  the  goods  were  stolen, 
then  the  acts  done,  and  declarations  made  by  the  latter, 
while  the  consjnraci/  was  pending,  and  in  furtherance  of  the 
design,  are  admissible  in  evidence  against  the  former, 
although  those  declarations  were  made,  and  those  acts  done, 
at  different  times,  and  when  the  conspirators  were  several 
miles  apart.  The  principle  on  which  such  acts  and  dec- 
larations are  admissible,  as  stated  by  Mr.  Greenleaf,  is, 
that  by  the  act  of  conspiring  together,  the  conspirators 
have  jointly  assumed  to  themselves,  as  a  body,  the  attri- 
bute of  individuality,  so  far  as  regards  the  prosecution  of 
the  common  design ;  thus  rendering  whatever  is  done  or 
said,  in  furtherance  of  that  design,  as  part  of  the  res  gestoe, 
and  therefore  the  act  of  all. — 3  Greenleaf  on  Evidence, 
(3d  edition,)  §§  93,  94. 

A  conspiracy  is  seldom  proved  expressly.  The  evidence 
in  proof  of  it  is  almost  always  circumstantial.  If  it  be 
proved  that  the  persons  who  are  supposed  to  have  con- 
spired, "were  intimate  with  each  other ;  that  they  held 
private  consultations ;  that  they  pursued  by  their  acts  the 
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same  object,  often  by  the  same  means,  one  performing  one 
part,  and  anotlier  another  part  of  the  same,  so  as  to  com- 
plete it,  with  a  view  to  the  attainment  of  that  same  object, 
(the  court  as  well  as)  the  jury  will  be  justified  in  the  con- 
clusion, that  they  were  engaged  in  a  conspiracy  to  effect 
that  object."— 3  Greenlf.  on  Ev.  §  93 ;  3  Waterman's 
Archb.  Cr.  PI.  619,  and  notes  ;  Rex  v.  Brisac,  4  East,  171. 

The  two  conversations  between  the  plaintiff  in  error  and 
West,  were  clearly  admissible  in  evidence. — Liles  v.  The 
State,  at  the  last  term ;  Spencer  v.  The  State,  20  Ala.  24  ; 
Seaborn  v.  The  State,  ih.  18  ;•  Mattocks  v.  Layman,  16  Vt. 
Rep.  118.  And  we  now  proceed  to  inquire  whether  the 
court  below  committed  a  reversible  error  in  admitting  the 
evidence  as  to  the  payment  of  "double  toll"  by  West  at 
the  bridge  at  Centreville.  No  such  error  was  committed, 
if  that  evidence  is  shown  to  have  become  admissible  at  a 
stage  of  the  trial  subsequent  to  its  actual  admission, 
although  it  was  not  strictly  admissible  at  the  time  of  its 
actual  admission. — Lawson  v.  The  State,  20  Ala.  65 ; 
Brister  v.  The  State,  26  Ala.  107. 

The  strongest  argument  for  the  plaintiff  in  error,  against 
admitting  as  evidence  against  him  the  payment  of  the 
double  toll  by  West,  is,  that  the  payment  was  made  after 
the  larceny  of  the  watch  was,  in  legal  contemplation, 
complete  as  to  West.  But  that  argument,  as  well  as  every 
other  urged  by  the  plaintiff  in  error,  can  be  satisfactorily 
answered.  Conceding  that  the  payment  of  the  double 
toll  was  made  after  West  had  done  enough  to  authorize 
his  conviction  for  the  larceny  of  the  watch,  yet  there  is 
evidence  which  conduces  strongly  to  show,  that  it  was 
made  "while  the  conspiracy  was  pending,  and  in  furtherance 
of  the  common  design."  The  evidence  justifies  the  con- 
clusion, that  the  conspiracy  between  West  and  the  plantiff 
in  error  was  not  confined  to  the  mere  felonious  taking  and 
carrying  away  of  the  watch,  but  extended  to  a  division  of 
the  profits  of  the  larceny,  at  a  meeting  to  be  held  between 
them  at  another  place,  as  soon  as  convenient.  Having 
given  to  their  conspiracy  that  extent,  neither  of  them, 
when   indicted,   has  the  right  to  call  upon  the  court  to 
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diminish  its  extent,  for  tlie  purpose  of  relieving  liim  trom 
any  of  its  consequences. 

On  the  trial  of  the  plaintiff  in  error,  the  State  had  the 
right  to  prove  that  he  was  intimate  with  West ;  that  they 
came  together  to  the  place  where  the  watch  was  stolen ;  that 
they  held  private  consultations  at  or  about  that  time ; 
that  hy  their  acts  they  pursued  the  same  object,  by  similar 
or  different  means,  one  performing  one  part,  and  the  other 
another  part  of  the  same,  so  as  to  complete  it,  with  a  view 
to  the  attainment  of  that  same  object ;  that  immediately 
after  the  loss  of  the  watch  was  discovered  by  the  prosecu- 
tor, and  after  the  flight  of  "West,  the  plaintiff  in  error 
knew  that  West  was  making  his  way  to  Randolph  with 
the  watch  ;  and  that  the  toll  bridge,  where  the  payment 
of  double  toll  was  made,  was  on  the  direct  road  from 
Scottville,  where  the  watch  was  stolen,  to  Randolph. — 
And  after  all  this  proof  had  been  made,  and  the  conspiracy 
above  named  shown,  there  was  no  error  in  allowing  the 
State  to  prove  that  West,  in  his  flight  with  the  watch, 
paid  double  toll  at  the  bridge.  It  is  not  usual  for  men  to 
pay  double  toll.  It  is  plain  from  the  evidence  that  West 
did  not  make  the  payment  for  the  purpose  of  implicating 
the  plaintiff  in  error,  or  injuring  him  in  any  way.  Why 
did  he  ndake  the  payment  ?  Was  it  not  made  in  pursu- 
ance of  the  conspiracy  between  them, — in  furtherance  of 
it  ?  The  payment  itself  would  not  prove  why  it  was 
made.  But,  as  the  other  evidence  tended  strongly  to 
show  that  it  was  made  while  the  conspiracy  was  pending, 
and  in  furtherance  of  the  common  design  ;  and  as  a  pre- 
vious conspiracy  may  be  inferred  from  subsequent  acts  ;  and 
as  any  circumstance,  which  legally  tends  to  corroborate 
other  evidence  already  legally  introduced,  is  admissible, 
we  cannot  hold,  that  the  court  below  erred  in  allowing 
the  fact  of  the  payment,  under  all  the  circumstances,  to 
go  to  the  jury. — Thompson  v.  The  State,  25  Ala.  41; 
Stewart  v.  The  State,  26  Ala.  44 ;  Johnson  v.  The  State, 
29  Ala.  62  ;  State  v.  Ilaney,  2  Dev.  &  Batt.  395 ;  State  v. 
Cheek,  13  Iredell's  Rep.  114. 

There  is  no  error,  and  the  judgment  of  the  court  below 
is  afdrmed. 
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FLOYD  vs.  THE  STATE. 

[iXntCTMKXT  FOR  PEKJURY.] 

1.  Form  of  interrogatory  to  witnens. — A  question  in  these  words,  "Do  you  know 
any  circumstanc's  which  will  show  that  the  defendant  knew  his  son  went 
to  school  in  the  year  1854,"  is  neither  leading,  nor  otherwise  objectionable 
in  form. 

2.  Eeleoancy  oj  evidence  to  prove  perjury. — Under  an  indictment  charging  that 
the  prisoner  falsely  swore,  in  a  civil  suit,  "that  be  did  not  send  his  son  to 
school  last  year,  and  did  not  know  thai  his  son  went  to  school,"  the  fact 
that  be  knew  bis  son  went  to  school,  if  material  to  the  issue  in  the  civil 
suit,  would  be  relevant  evidence  ;  secus,  if  immaterial. 

3.  What  bill  of  exceptions  nrnst  state,  to  show  error  in  admission  of  evidence,  or  charge 
of  court. — Where  an  exception  is  reserved  to  the  admission  of  evidence, 
under  an  indictment  for  perjury,  on  the  ground  that  it  is  irrelevant  Ijecause 
immaterial  to  the  issue  which  was  involved  in  the  judicial  proceeding  ;  or 
where  an  exception  is  reserved  to  the  refusal  of  the  court  to  instruct  the 
jury  that  the  fact  was  immaterial  to  that  issue, — the  record  must  affirma- 
tively show,  in  either  case,  that  the  evidence  or  fact  was  immaterial. 

4.  Objection  to  grand  jury. — The  objection  cannot  bo  raised  for  the  first  time  in 
the  appellate  court,  that  the  record  does  not  show  that  any  of  the  grand 
jury  except  the  foreman  was  sworn. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  Gill  Shorter. 

The  indictment  in  this  case  charged  that  the  prisoner, 
James  L.  C.  Floyd,  "on  his  examination  as  a  witness, 
duly  sworn  to  testify,  on  the  trial  of  a  civil  action  in  the 
circuit  court  of  Pike  county,  between  John  Warnock, 
plaintifl:^  and  said  Floyd  as  defendant,  which  court  had 
authority  to  administer  such  oath,  falsely  testified,  among 
other  things,  that  he  did  not  send  his  son  to  school  last 
year,  and  that  he  did  not  know  that  his  son  went  to  school 
last  year,  (meaning  his  son  James  Floyd,  and  the  year- 
1854 ;)  the  matters  so  testified  to  being  material,  and  the 
testimony  willfully  and  corruptly  false." 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
State  produced  a  witness  who  testified,  among  other 
things,  that  he  was  present  at  the  trial  of  a  civil  cause  in  said 
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circuit  court,  on  the  15th  September,  1854,  between  John 
Warnock,  plaintiff,  and  said  Floyd  as  defendant,  which 
suit  was  brought  by  Warnock  to  recover  of  said  Floyd 
the  sum  due  for  the  tuition  of  his  sou ;  and  that  said 
Floyd,  on  his  examination  as  a  witness  in  said  cause, 
testified,  among  other  things,  that  he  did  not  send  his  son 
to  school  in  the  year  1854,  and  did  not  know  that  his 
son  went  to  school  in  the  year  1854.  The  attorney- 
general  then  propounded  the  following  question  to  this 
witness :  'Do  you  know  any  circumstances  which  will 
show  that  the  defendant  knew  that  his  son  went  to  school 
in  the  year  1854.'  The  defendant  objected  to  this  ques- 
tion ;  but  the  objection  was  overruled,  and  he  excepted. 
There  was  other  testimony  in  the  cause.  The  defendant's 
counsel  asked  the  court  to  instruct  the  jury,  that  it  was 
not  material  to  the  issue  whether  the  defendant  knew 
that  his  sou  was  going  to  school  in  1854  or  not ;  which 
charge  the  court  refused  to  give,  and  the  defendant 
excepted." 

H.  "VV.  HiLLiARD,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

WALKjER,  J. — The  question  propounded  by  the 
attorney 'general  in  the  court  below,  to  which  the  defend- 
ant excepted,  was  not  illegal.  It  was  not  leading,  (1  Green- 
leaf  on  Ev.,  §  434,)  nor  was  it  objectionable  in  any  other 
respect  as  to  form,  as  is  settled  in  the  case  of  Yarbrougb 
v.  Hood,  13  Ala.  176. 

The  objection  to  the  interrogatory  of  the  attorney- 
general  gives  rise  to  the  question  of  the  relevancy,  in 
this  case,  of  evidence  that  the  defendant  knew  his  son 
went  to  school  in  1854.  Such  evidence  would  be  rele- 
vant, if  it  was  material  upon  the  trial  of  the  case 
x)n  the  trial  of  which  it  is  alleged  that  the  defendant 
swore  falsely.  If  it  was  immaterial,  it  was  incumbent 
upon  the  party  excepting  to  show,  by  setting  out  the 
facts  in  the  bill  of  exceptions,  that  such  was  the  case. 
The  bill  of  exceptions  not  only  does  not  show  that  such 
evidence  was  immaterial  upon  the  trial   of  the   case   in 
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which  the  defendant  testified,  but  we  can  very  well  con- 
ceive that  it  may  have  been  material  and  important. 

The  charge  asked  was,  for  the  same  reason,  properly 
refused.  It  would  not  have  been  proper  for  the  court 
to  charge  the  jury  that  the  defendant's  knowledge  of  his 
son's  being  at  school  in  1854  was  immaterial,  unless  the 
court  could,  from  the  evidence,  see  and  ascertain  its 
immateriality.  The  evidence  is  not  set  out  in  the  bill  of 
exceptions,  and  we  cannot  say,  in  its  absence,  whether 
the  immateriality  of  the  defendant's  knowledge,  in  the 
particular  stated,  or  the  reverse,  was  apparent  to  the 
court  below ;  and,  therefore,  we  cannot  decide  that  the 
court  below  erred.  It  is  not  sufficient  to  authorize  a 
reversal,  that  the  correctness  of  the  ruling  of  the  court 
below  is  not.  shown,  but  it  is  requisite  that  its  incorrect- 
ness should  appear. 

The  objection,  that  it  does  not  appear  from  the  record 
that  any  of  the  grand  jury  besides  the  foreman  was  sworn, 
comes  too  late,  when  made  for  the  first  time  in  this  court. 
See  Code,  §  3591. 

The  judgment  of  the  court  below  is  affirmed,  and  its 
sentence  must  be  executed. 


BROOKS  vs.  THE  STATE. 

[indictment  fob  sellino  slates  without  license] 

,  License  as  auctioneer  no' authority  to  sell  slaves  as  agent  or  broker. — A  licensed  auc- 
tioneer, who  is  also  engaged  in  the  business  of  selling  slaves  as  agent  [or 
broker,  is  within  the  provisions  of  the  statute  (Code,  §  897,  II  17)  respect- 
ing the  sale  of  slaves  "by  a  negro-trader,  broker,  or  agent  for  the  sale  of 
slaves";  and  the  fact  that  the  owner  of  the  slave  was  present  at  the  sale, 
and  executed  the  bill  of  sale  to  the  purchaser,  is  no  protection  to  him. 

From  the  City  Court  of  Mob  ile. 

Tried  before  the  Hon.  Alex.  McKjnstry. 
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The  indictment  in  this  case  charged,  that  Augustus 
Brooks,  "being  a  negro-trader,  broker,  or  agent  for  the 
sale  of  slaves,  sold,  offered,  or  exposed  for  sale  a  slave 
named  Rufns,  the  property  of  Jason  11.  Carson,  without 
a  license,  and  contrary  to  law."  On  the  trial,  as  the  bill 
of  exceptions  states,  "the  State  introduced  the  defendant's 
clerk  as  a  witness,  who  testified,  that  the  defendant  was 
an  auctioneer,  doing  a  general  business,  and  selling  real 
estate,  slaves,  furniture,  and  whatever  was  sent  to  him 
for  sale ;  that  he  has  been  doing  this  for  several  years ; 
that  he  sold,  during  the  year  last  before  the  trial,  more 
than  one  hundred  slaves  for  other  persons,  most  of  them 
as  auctioneer,  and  some  privately ;  that  some  of  those 
sold  privately  were  for  persons  living  out  of  the  State ; 
that  when  slaves  were  sent  to  him  for  sale,  he  boarded 
them  with  a  Mrs.  Moseley,  paid  their  board,  and  charged 
it  to  the  owner  on  settlement ;  that  he  had  an  office  and 
place  of  business  on  Royal  street  in  the  city  of  Mobile, 
opposite  the  court-house,  where  slaves  sent  to  him  for 
sale  were  generally  kept  daring  the  day,  exposed  publicly 
to  the  view  and  examination  of  those  wishing  to  purchase, 
and  where  they  were  sometimes  sold  privately  when  the 
price  would  be  agreed  on.  It  was  further  shown,  that 
the  slave  sold  belonged  to  Jason  H.  Carson,  a  resident  of 
North  Carolina,  and  had  been  lately  brought  into  this 
State ;  that  said  Carson  brought  this  slave,  with  a  num- 
ber of  others,  to  Mobile  for  sale ;  that  defendant  agreed 
to  sell  them,  and  advertised  the  sale  regularly,  through  the 
newspapers  and  hand-bills ;  that  these  slaves  were  boarded 
at  a  place  called  the  'Eutaw  house,'  on  Royal  street, 
nearly  opposite  to  defendant's  place  of  business,  where  a 
sort  of  negro  boarding-house  is  now  kept ;  that  Carson 
was  sent  or  recommended  to  this  house  by  defendant,  but 
paid  the  bills  for  board  himself ;  that  defendant  sold  the 
slave  Rufus,  on  the  day  advertised,  9th  February,  1857,  in 
front  of  the  court-house  in  Mobile,  at  public  auction ;  that 
Carson  was  present  at  the  time,  and  executed  the  bill  of 
sale  to  the  purchaser  on  settlement  with  defendant.  The 
proof  showed,  also,  that  defendant  had   a  license  as  auc- 
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tioneer,  granted  to  him  by  the  probate  court  of  ^Mobile, 
dated  March,  1856,  for  the  term  of  one  year." 

"On  this  testimony,  the  court  charged  the  jurj',  that  if 
they  believed  the  defendant  was  a  negro-trader,  broker, 
or  agent  for  the  sale  of  slaves ;  and  that  he  sold  the  slave 
Rufus,  on  the  9th  February,  1857,  in  Mobile  county, 
without  a  license  to  sell  said  slave, — then  he  was  guilty, 
and  his  general  license  as  auctioneer  did  not  relieve  him 
in  this  case,  if  they  found  the  facts  as  in  the  first  part  of 
this  charge. 

"The  defendant  excepted  to  this  charge,  and  requested 
the  court  to  instruct  the  jury  as  follows: 

"1.  That  if  they  believed  that  defendant  sold  said  slave 
as  an  auctioneer  merely,  the  owner  being  present  at  the 
sale,  and  making  the  title  to  the  purchaser,  then  defend- 
ant is  not  liable. 

"2.  That  if  they  believed  that  defendant  had  nothing 
to  do  with  the  slave  except  to  sell  him  at  auction,  he 
being  a  licensed  auctioneer,  the  owner  being  present,  and 
making  title,  then  he  was  not  liable. 

"The  court  refused  to  give  either  one  of  these  charges, 
and  the  defendant  excepted  to  each  refusal." 

E.  S.  Dargan,  for  the  appellant. 

M.  A.  Baldwin,  Attorney-General,  with  whom  was 
Robert  B.  Armistead,  contra. 

STOXE,  J. — We  propose  to  determine  the  construc- 
tion of  section  397  of  the  Code,  subdivision  17,  and  the 
eft'ect  of  the  act  amendatory  thereof,  approved  February 
7th,  1856  ;  and  afterwards,  to  apply  the  law  to  the  facts  of 
this  record. 

Section  397  fixes  the  prices  of  licenses  to  conduct 
various  descriptions  of  business,  from  which  revenue  is 
proposed  to  be  derived.  Subdivision  17  relates  to  negro- 
traders,  brokers,  or  agents  for  the  sale  of  slaves.  We  appre- 
hend no  contest  can  arise  on  the  meaning  of  the  term 
negro-trader.  If  any  diiference  of  opinion  exists,  it  must 
be  aa  to  the  proper  construction  of  the  terms  broker  and 
cyent. 
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These  terms,  broker  and  age,nt,  in  their  most  general 
signification,  are  very  broad.  The  first  embraces  a  class 
of  agents  of  very  extensive  and  diversified  pursuits. — See 
Story  on  Agency,  §  28 ;  1  Bouv.  Law  Diet.  194.  The 
term  agent  has  a  more  extended  signification  ;  compre- 
hending brokers,  and  all  other  persons  who  act  for 
another. — 1  Bouv.  Law  Diet.  84-5.  If  we  give  to  these 
expressions  their  general  meaning,  the  result  will  be  to 
levy  a  tax  upon  many  of  the  pursuits  of  life,  some  of  which 
are  taxed  otherwise,  and  others  we  cannot  suppose  were 
intended  to  be  taxed. 

We  think  the  context,  and  the  connection  in  which 
these  words  are  found,  determine  the  sense  in  which  they 
were  employed  by  the  legislature.  Trafiic  in  slaves,  as  a 
business,  or  employment,  was  the  subject  under  consider- 
ation ;  and  we  think  the  language  relates  to  nothing 
else.  It  was  not  intended  to  exact  a  license  from  the 
brokers  or  agents  of  negro-traders,  by  virtue  of  the  rela- 
tion they  sustained  to  such  negro-traders.  Possibly, 
another  legal  principle,  after  noticed,  will  bring  them 
under  the  influence  of  this  section,  at  least  to  a  limited 
extent.  The  intention  was,  to  derive  revenue  from  the 
business — the  traffic — in  slaves  by  7ugro-traders^  brokers, 
(for  the  sale  of  slaves,)  and  all  other  agents  for  the  sale  of 
slaves.  It  is  only  those  brokers  and  agents  who  are,  as 
such,  engaged  in  the  sale  of  slaves,  as  a  business,  who  are 
provided  for  in  the  section  of  the  Code  we  are  considering. 

It  is  not  necessary  that  the  sale  of  slaves  shall  consti- 
tute the  entire  business  of  such  agent  or  broker.  It  is 
sufiicient  that  it  is  with  him  a  business,  although  it  may 
be  conducted  in  conjunction  with  some  other  pursuit  or 
employment. 

An  auctioneer,  as  well  as  a  broker,  is  a  species  of  agent ; 
many  of  his  powers  are  very  analogous  to  those  of  a 
broker, — See  1  Bouv.  Law  Diet.  141-2.  They  are  embrac- 
ed under  the  term  agent  in  section  397,  subdivision  17. 

The  statute  approved  February  7th,  1856,  (Pamphlet 
Acts,  25,)  had  no  other  design,  and  has  no  other  effect, 
than  to  exempt  from  license  and  tax  the  sale  and  offer  for 
sale  of  slaves,  even  by  traders,   brokers,  auctioneers  and 
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agents  engaged  in  that  business,  provided  the  slave  so  sold, 
or  offered  to  be  sold,  is  the  property  of  a  citizen  of  this  State, 
and  such  citizen  has  owned  said  slave  in  this  State  for 
one  year  preceding  such  sale  or  offer  to  sell ;  and  provid- 
ed further,  that  the  aifidavit  required  by  that  statute  is 
made  and  filed  in  the  proper  office. 

It  is  manifest  that  the  general  auction  license,  which 
the  plaintiff  in  error  had  obtained  from  the  probate  court 
of  Mobile  county,  gave  him  no  authority  to  sell  slaves  as 
an  agent,  broker,  or  auctioneer /or  the  sale  of  slaves  ;  or,  as 
we  construe  those  words,  an  agent,  broker,  or  auctioneer, 
engaged  in  the  business  of  selling  slaves.  The  two 
employments  are  entirely  dissimilar,  and  are  not  rated 
alike.  The  price  of  a  license  to  carry  on  the  business  of  an 
auctioneer  throughout  the  State,  for  one  year,  is  twenty 
dollars ;  the  license  to  sell  slaves,  or  offer  them  for  sale, 
ten  dollars  a  head.  We  concur  with  the  counsel  for  the 
defendant  in  error,  that  as  well  might  a  licensed  auctioneer 
claim  the  right  to  sell  to  the  highest  bidder,  and  without 
other  license,  ardent  spirits  in  quantities  less  than  one 
quart,  as  to  engage  in  the  business  of  selling  slaves,  either 
publicly  or  privately,  as  agent,  broker,  or  auctioneer. 

The  affirmative  charge  given  in  the  court  below  is  in 
strict  conformity  with  these  views.  The  two  charges 
asked  and  refused,  base  the  defendant's  right  to  acquittal 
on  the  hypothetical  ground  that  he  was  a  licensed  auc- 
tioneer, and  that  he  sold  the  slaves  simply  as  auctioneer, 
the  owner  being  present,  and  executing  the  titles.  We 
have  shown  that,  if  the  auctioneer  was  engaged  in  the 
business  of  selling  slaves,  the  fact  that  he  was  simply 
acting  as  the  agent  of  another  affords  him  no  protection. 
There  was  proof  tending  to  show  he  was  so  engaged  ;  and 
under  the  charge,  that  question  was  submitted  to  the 
jury. 

There  are  two  phases  which  this  question  may  assume, 
and  which  are  not  presented  by  this  record.  We  propose 
to  state  them,  for  the  purpose  of  saying  expressly  that  we 
do  not  now  decide  them.  First,  when  the  auctioneer  is 
engaged  in  the  business  of  selling  slaves,  and  has  no 
license  for  such  sale  of  slaves,  if  the  owner  himself  have 
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a  license,  will  this  operate  a  protection  of  the  auctioneer  ? 
Second,  when  the  negro-trader  has  no  license,  and  the 
auctioneer  is  not  engaged  in  the  business  of  selling  slaves, 
and  has  no  license  therefor,  will  a  sale  under  these  cir- 
cumstances, the  owner  being  present,  and  the  auctioneer 
performing  no  other  function  than  to  cry  the  slaves,  con- 
stitute him  a  principal  with  the  owner  in  violating  the 
law  ?  On  this  last  point,  the  doctrine  is  well  settled,  that 
in  States  where  the  retail  of  spirituous  liquors  w^ithout 
license  is  prohibited,  it  is  no  defense  to  the  seller  that  he 
acted  only  as  the  agent  of  another,  unless  that  other  had 
a  license. — Roberts  v.  O'Conner,  33  Maine,  496;  State  v. 
Bryant,  14  Missouri,  340 ;  Geuiyg  v.  The  State,  1  McCord, 
573;  Hays  v.  The  State,  13  Mo.  246;  State  v.  Bugbee, 
22  Ver.  33 ;  Commonwealth  v.  Hadley,  11  Mete.  66 ; 
Smith  V.  The  State,  5  Humph.  163.  On  the  other  hand, 
in  all  the  States  where  this  doctrine  has  been  asserted,  no 
person  is  authorized  to  sell  liquors  at  retail  without  first 
obtaining  a  license.  In  this  State,  all  persons,  except  the 
class  prohibited  by  the  statutes  above  referred  to,  may  sell 
slaves,  either  publicly  or  privately,  without  obtaining  a 
license.  Whether  an  auctioneer  will  be  excused,  if  he 
act  without  notice  of  the  fact  that  his  principal  is  one  of 
a  class  who  cannot  sell  without  a  license ;  or,  whether  he 
must,  at  his  peril,  see  that  he  does  not  aid  in  an  evasion 
or  violation  of  the  law,  we  decline  now  to  decide. 

There  is  no  error  in  the  record,  and   the  judgment   of 
the  city  court  is  affirmed. 


WHITE  vs.  THE  STATE. 

[IXDICTMEKT   FOR   MURDER.] 

1.  Punishment  of  murder  in  second  degree. — On  a  conviction  for  murder  in  the 
second  degree,  the  court  has  the  power  (Code,  §§  3081,  3621,  3623)  to  fix 
the  imprisonment,  and  may,  in  its  discretion,  sentence  the  offender  to  im- 
prisonment for  life. 
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2.  Sentence  on  conviction  for  murder. — Where  two  persons  are  jointly  tried  and 
convicted  for  murder,  and  the  court  thereupon  adjudges  "that  the  said  de- 
fendants be  confined  in  the  penitentiary  of  the  State  of  Alabama  during 
iheir  natural  life-time,^' ih\s\&  i({m\fi\(iniio  sentencing  each  one  of  the  de- 
fendant to  imprisonment  during  his  natural  life. 

**  From  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  S.  D.  Hale. 

In  this  case,  Wilson  AVhite  and  Gideon  E.  Sanders 
were  jointly  indicted  and  tried  for  the  murder  of  one 
Oliver  Patterson,  and  were  found  guilty  of  murder  in  the 
second  degree ;  and  it  was  thereupon  "considered  by  the 
court,  that  the  said  defendants,  Gideon  E.  Sanders  and 
Wilson  White,  be  confined  in  the  penitentiary  of  the 
State  of  Alabama  during  their  natural  lifetime."  White 
alone  now  complains  of  the  sentence  and  judgment  of 
the  court. 


HiLLiARD  &  Thorington,  for  the  prisoner. 
M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J. — 1.  Tlie  punishment  provided  by  section 
8081  of  the  Code,  for  a  person  convicted  of  murder  in  the 
second  degree,  is  imprisonment  in  the  penitentiary,  "for 
not  less  than  ten  years."  ISo  limit  to  the  duration  of  the 
imprisonment  is  declared.  The  povver  to  fijc  the  impris- 
onment for  that  degree  of  murder,  is  not  expressly  con- 
ferred on  the  jury.  Section  3621  of  the  Code  declares, 
that  '■'•the  court,  in  all  cases,  must  fix  the  imprisonment, 
unless  the  power  is  expressly  conferred  on  the  jury." 
Section  3623  declares,  that  "whenever  an  ofi:ender  is  pun- 
ishable, on  conviction,  by  imprisonment  in  the  peniten- 
tiary, for  a  term  not  less  than  any  specified  number  of 
years,  and  no  limit  to  the  duration  of  such  imprisonment 
is  declared,  the  court  may,  in  its  discretion,  sentence  the 
oftender  to  imprisonment  for  the  term  of  his  natural  life, 
or  for  any  number  of  years  not  less  than  the  term  pre- 
scribed." From  these  premises  it  follows,  that  on  a  legal 
conviction  for  murder  in  the  second  degree,  the  court  has 
the  power  to  fiLx  the  imprisonment,  and  may,  in  its  dis- 
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cretion,  fix  it  for  the  term  of  the  natural  life  of  the 
offender,  or  for  any  number  of  years  not  less  tlian  ten. 

2.  But  it  is  argued,  that  the  sentence  pronounced  by 
the  court  in  this  case, — "that  the  said  defendants,  Gideon 
E.  Sanders  and  "Wilson  White,  be  confined  in  the  peniten- 
tiary of  the  State  of  Alabama  during  their  natural  life- 
time"— does  not  fix  Sanders'  imprisonment  for  the  term 
of  his  natural  life,  nor  White's  imprisonment  for  the  term 
of  his  natural  life.  It  is  argued,  also,  that  the  sentence 
is  void  for  uncertainty  ;  and  that  if  it  has  any  meaning, 
it  is,  that  so  long  as  both  offenders  were  living,  both 
should  remain  in  imprisonment,  but  as  soon  as  the  one 
died,  the  imprisonment  of  tjje  other  should  terminate. 
We  cannot  say  there  is  no  plausibility  in  the  argument ; 
but  we  can  say  there  is  no  soundness  in  it.  If  the  sen- 
tence hadbeen  in  these  words,  "That  the  said  defendants, 
Sanders  and  White,  be  confined  in  the  penitentiary  of  the 
State  of  Alahama,  until  their  decease,"  we  think  it  would 
have  been  quite  clear  to  all,  that  its  meaning  was,  that 
each  defendant  should  remain  in  the  penitentiary  until 
he  died.  We  regard  the  sentence  in  the  present  case  as 
equivalent  to  the  one  above  supposed.  Its  true  meaning, 
upon  a  fair  construction,  is,  that  White  is  to  be  confined 
in  the  penitentiary  until  he  dies,  and  that  Sanders  is  to 
be  confined  there  until  he  dies.  There  is  nothing  in  the 
record  to  show  that  the  court  intended  the  imprisonment 
to  be  for  their  Jom^  lives  only,  or  that  either  of  the  defend- 
ants should  be  imprisoned  for  any  period  less  than  the 
term  of  his  natural  life. 

We  do  not  discover  any  error  which  entitles  the  plain- 
tiff in  error  (White)  to  a  reversal. 

Judgment  afiirmed. 
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BAKER  vs.  THE  STATE. 

[IXDICTMEXT   FOB  INCEST.] 

1.  Sufficienqf  of  indictment. — An  indictment,  charging  that  the  prisoner,  "being 
then  and  there  the  father  of  one  Elizabeth  B.,  and  within  the  degree  o*"  con- 
sanguinity within  which  marriages  are  declared  by  law  to  be  incestuous 
and  void,  and  then  and  there  knowing  the  said  Elizabeth  to  be  his  daughter, 
did  then  and  there  live  with  the  said  Elizabeth  in  a  state  of  adultery," — 
is  sufficient  under  the  Code. 

2.  Sufficiency  of  general  verdict  of  guilty. — Where  the  defendant  pleads  not  guilty 
to  an  indictment  containing  a  good  and  a  bad  count,  a  general  verdict  of 
guilty  as  charged  in  the  indictment  will  be  referred  to  the  good  count. 

3.  Punishment  of  incest. — The  punishment  of  incest,  as  prescribed  by  the  Code, 
(§  3234.)  is  the  same  as  under  the  former  law. 

4.  What  constitutes  incest. — Adultery,  committed  with  a  natural  daughter,  is 
within  the  statute,  equally  as  if  she  was  born  in  lawful  wedlock. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  Alex.  McKinstry. 

The  indictment  in  this  case  was  in  these  words  : 
"The  grand  jury  of  said  county  charge,  that  before  the 
finding  of  this  indictment,  "William  Baker,  being  then 
and  there  the  father  of  one  Elizabeth  Baker,  and  within 
the  degree  of  consanguinity  wdthin  which  marriages  are 
declared  by  law  to  be  incestuous  and  void,  and  then  and 
there  kuowino;  the  said  Elizabeth  Baker  to  be  his  dauo^h- 
ter,  did  then  and  there  live  with  the  said  Elizabeth  Baker 
in  a  state  of  adultery,  against  the  peace  and  dignity  of  the 
State  of  Alabama. 

"The  grand  jury  of  said  county  further  charge,  that 
before  the  finding  of  this  indictment,  the  said  William 
Baker,  beins:  then  and  there  the  father  of  said  Elizabeth 
Baker,  and  within  the  degree  of  consanguinity  or  rela- 
tionship to  the  said  ElizaVeth  within  which  marriages  are 
declared  by  law  to  be  incestuous  and  void,  and  then  and 
there  knowing  the  said  Elizabeth  to  be  his  daughter,  did 
then  and  there  live  with  the  said  Elizabeth  Baker  in  a 
34 
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state  of  adultery  or  fornication,   against  the  peace  and 
dignity  of  the  State  of  Alabama." 

The  defendant  pleaded  not  guilty ;  the  jury  returned  a 
verdict,  finding  him  "guilty  as  charged  in  the  indictment"; 
and  thereupon  the  court  sentenced  him  to  confinement  in 
the  penitentiary  for  four  years. 

There  was  no  bill  of  exceptions,  and  no  motion  in  ar- 
rest of  judgment. 

Geo.  'N.  Stewart,  for  the  prisoner,  made  these  points : 

"1.  The  indictment  is  insufficient  in  law  to  authorize 
the  judgment  and  sentence  of  the  court. 

"2.  The  jury  having  found  the  defendant  guilty,  and 
the  sentence  being  made  the  duty  of  the  court,  the  time 
not  being  specified  when  the  offense  was  committed,  the 
court  cannot  determine  on  the  record  whether  the  pun- 
ishment should  be  inflicted  as  provided  by  the  Code,  or 
under  the  law  in  force  before  the  enactment  of  the  Code, 
as  it  is  not  known  whether  the  offense  was  committed  be- 
fore or  after  the  Code  went  into  effect. 

"3.  The  indictment  contains  two  distinct  offenses,  the 
punishment  of  which  is  different,  and  which,  consequently, 
cannot  be  joined. 

"4.  The  second  count,  being  in  the  alternative,  ('in 
adultery  or  fornication,')  is  bad. 

"5.  The  indictment  does  not  specify  the  facts  constitu- 
ting the  consanguinity,  so  that  the  court  can  judge 
whether  it  was  within  the  prohibited  degrees  ;  nor  that 
the  daughter  was  born  in  wedlock,  so  that  it  may  appear 
that  she  was  the  defendant's  daughter  in  contemplation 
of  law ;  nor  that  either  the  defendant  or  his  daughter  was 
married. 

"6.  The  statute  does  not  extend  to  a  living  in  incestu- 
ous fornication,  but  only  punishes  adulterous  incest.  The 
charge  of  incestuous  fornication,  therefore,  amounts  only 
to  a  charge  of  fornication,  which  is  a  mere  misdemeanor. 
Consequently,  there  was  a  misjoinder  of  offenses  of  differ- 
ent character,  and  involving  different  punishments. 
"7.  The  averment  of  the  consanguinity,  being  such  as 
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the  law  condemns,  is  alleged  only  as  a  conclusion  of  law, 
and  is  insufficient." 

M.  A.  Baldwin,  Attorney-General,  contra,  cited  N'oles 
V.  The  State,  24  Ala.  672 ;  Johnson  v.  The  State,  29  Ala. 
62 ;  Hinton  and  Watson  v.  The  State,  6  Ala.  865. 

WALKER,  J. — The  first  count  in  the  indictment  con- 
forms strictly  to  the  forms  laid  down  in  the  Code,  and 
must,  therefore,  be  deemed  good. — Xoles  v.  The  State, 
24  Ala.  672. 

We  do  not  decide  that  the  secon'd  count  in  the  indict- 
ment would  or  would  not  be  maintainable  on  demurrer ; 
but,  conceding  that  it  is  not,  the  judgment  of  the  court 
below  must  be  affirmed.  The  defendant  pleaded  not 
guilty  generally  to  the  entire  indictment.  The  verdict 
was  a  general  one  of  guilty  as  charged  in  the  indictment. 
It  is  well  settled,  that  where  an  indictment  contains  a 
good  and  a  bad  count,  a  general  finding  will  be  referred 
to  the  good  count,  anxl  sustained  by  it. — State  v.  Lassley, 
7  Porter,  526  ;  State  v.  Coleman,  5  Porter,  526 ;  State  v. 
Briley,  8  Porter,  472. 

It  is  argued  for  the  defendant,  that  the  case  ought  to  be 
reversed,  because  the  indictment  does  not  disclose  whether 
the  offense  was  committed  before  or  after  the  adoption  of 
the  Code.  This  argument  is  based  upon  the  supposition, 
that  the  punishment  of  the  offense  under  the  Code  is 
different  from  that  prescribed  in  the  antecedent  law.  This 
supposition  is  incorrect  in  point  of  fact.  The  punishment 
is  precisely  the  same  under  the  Code  as  under  the  old 
law.— Clay's  Digest,  432,  §  6 ;  Code,  §  3234. 

It  is  no  objection  to  the  indictment,  that  it  does  not 
disclose  that  the  female  with  whom  the  adultery  was 
committed  was  the  daughter  of  the  defendant  born  in 
lawful  wedlock.  The  crime  is  complete,  under  the  stat- 
ute, if  she  was  his  natural  daughter. — Morgan  v.  The 
State,  11  Ala.  289. 

The  judgment  of  the  court  below  is  affirmed. 
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SKIXNER  vs.  THE  STATE. 

[INDICTMUXT  FOR  GAMIXG.] 

1.  Sufflciencyof  indictment  in  description  of  defendant. — If  the  indictment  allejjes 
that  the  defendant's  christian  name  is  unknown  to  the  grand  jury,  (Code, 
§  3505,)  it  is  not  demurrable  on  account  of  the  omission  of  bis  christian 
name. 

2.  Sufficiency  of  eindence  question  for  jury. — Where  the  record  docs  not  sliow  that 
any  question  was  raised  in  the  primary  court  as  to  the  sufficiency  of  the 
evidence,  the  appellate  court  will  not  reverse  the  judgment  on  account  of 
the  failure  or  omission  of  the  presiding  judge  to  instruct  the  jury  that  the 
evidence  was  not  sufficient  to  authorize  a  conviction. 

3.  Storehouse  is  jnihlic  house. — A  storehouse,  in  which  dry  goods  only  are  sold, 
is  a  public  house,  within  the  statute  against  gaming,  (Code,  §  3243,) 
although  the  playing  is  by  night,  when  the  doors  and  windows  arc  closed, 
and  no  person  other  than  the  players  is  present. 

4.  Explanatory  charge,  when  necessary. — An  affirmative  charge,  which  asserts  a 
correct  legal  proposition,  although  objectionable  on  account  of  its  gene- 
rality, is  no  ground  for  a  reversal  of  the  judgment :  the  party  objecting  to 
it  should  ask  an  additional  or  explanatory  Charge. 

From  the  Circuit  Court  of  Franklin. 
Tried  before  the  lion.  A.  B.  Moore. 

The   prisoner  in  this  case  was  indicted  bj  the  name  of 
Skinner,  hate  of  said  conntj,  whose  christian  name 


is  unknown  to  the  grand  jury  aforesaid."  lie  demurred 
to  the  indictment,  on  account  of  the  omission  of  liis 
christian  name ;  but  his  demurrer  was  overruled,  and  he 
then  pleaded  not  guilty. 

The  bill  of  exceptions  is  as  follows  : 

"The  State  introduced  one  Barnett  as  a  witness,  who 
testified,  that  he  saw  the  defendant,  within  less  than 
twelve  months  before  the  finding  of  the  indictment, 
engaged  in  a  game  at  cards,  in  a  storehouse  in  the  town 
of  Tuscumbia,  in  said  county,  where  dry  goods  exclusive- 
ly were  sold  ;  that  the  playing  took  place  at  night,  only 
four  persons  being  present,  viz.,  defendant,  witness,  and 
two  others,  all  of  whom  engaged  in  the  game,  and  who 
were  gentlemen,  playing  only  for  a  can  of  oysters ;   that 
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no  other  person  was  present,  and  no  other  person  came 
into  the  room  during  the  playing;  that  the  doors  were 
closed  and  locked  on  the  inside,  and  the  windows  closed 
and  fastened  on  the  inside;  that  no  pei*son  could  see  the 
pla3'ing  from  the  outside,  nor  could  any  person  on  the 
outside  be  seen  from  within  ;  and  that  he  had  never  seen 
cards  played  in  that  house  at  any  other  time,  either  before 
or  since. 

"This  was  all  the  evidence  in  the  case  ;  and  thereupon 
the  court  charged  the  jury,  that  if  they  believed  from  the 
evidence  that  the  playing  took  place  in  a  storehouse,  and 
in  the  room  where  the  goods  were  sold,  it  was  a  public 
house,  although  the  playing  was  at  night,  with  the  doors 
and  windows  closed." 

"The  defendant  excepted  to  this  charge,  and  then  re- 
quested the  court  to  instruct  the  jury,  that  a  storehouse 
where  dry  goods  exclusively  are  sold,  situated  in  a 
town,  is  not  a  public  house  within  the  statute  against 
gaming,  if  the  playing  was  at  night,"  and  under  the  cir- 
cumstances above  detailed.  The  court  refused  this  charge, 
and  the  defendant  excepted. 

J.  B.  Moore,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J.— Under  section  3505  of  the  Code,  an 
indictment  cannot  be  held  bad,  for  the  mere  omission  of 
the  christian  name  of  the  defendant,  if  it  contains  an  alle- 
gation that  his  christian  name  is  unknown  to  the  jury, 
and  if  it  is  in  all  other  respects  unobjectionable.  The 
indictment  in  this  case  is  authorized  by  the  Code,  and 
must  be  held  sufficient. 

The  defendant  contends,  that  by  the  charge  of  the 
court,  the  question  is  presented,  whether  the  uncorrobo- 
rated testimony  of  an  accomplice  is  sufficient  to  authorize 
a  conviction.  If  that  question  were  presented,  we  should 
certainly  decide  it  in  the  negative  ;  for  section  3600  of  the 
Code  clearly  establishes  the  rule,  that  the  testimony  of  an 
accomplice  is  not  sufficient  to  warrant  a  conviction,  "unless 
he  is  corroborated"  in  the  manner  specified  in  that  sec- 
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tion.  But  with  tlie  mere  question  of  tlie  sufficiency  of  the 
evidence,  this  court  can  have  nothing  to  do,  unless  it  was 
decided,  and  appears  from  the  record  to  have  been  decid- 
ed, by  the  court  below.  This  court  cannot  reverse  a 
judgment,  upon  the  mere  ground  that  the  jury  have 
found  a  defendant  guilty  upon  insufficient  testimony, 
when  the  court  below  does  not  appear  to  have  charged, 
or  been  asked  to  charge,  in  relation  to  its  sufficiency ;  nor 
will  this  court  rjCverse  a  judgment,  for  the  mere  neglect  or 
omission  of  the  court  below  to  instruct  the  jury  that  the 
testimony  in  the  case  is  not  sufficient  to  warrant  a  con- 
viction.— Knapp  V.  McBride,  7  Ala.  19. 

The  legal  question  presented  by  the  charge  given  and 
the  charge  refused,  is,  not  whether  the  testimony  was 
sufficient  to  authorize  a  conviction,  but  whether  a  store- 
house, in  which  dry  goods  only  are  sold,  is,  at  night,  and 
under  the  circumstances  stated  in  the  testimony  or  in  the 
charge  refused,  a  "public  house"  within  the  meaning  of 
section  3243  of  the  Code.  The  court  below,  by  the 
charge  given,  as  well  as  by  the  refusal  of  the  charge 
asked,  decided  that  question  in  the  affirmative ;  and  in 
that  there  was  no  error. — Brown  v.  The  State,  27  Ala. 
47  ;  Sweeney  v.  The  State,  28  Ala.  47  ;  Huffman  v.  The 
State,  ih.  48 ;  Huffman  v.  The  State,  29  Ala.  40. 

There  is  nothing  in  the  charge  given,  which  conflicts 
with  the  legal  proposition,  that  the  uncorroborated  testi- 
mony of  an  accomplice,  although  believed  by  the  jury,  is 
not  sufficient  to  warrant  a  conviction.  That  proposition 
is  not  denied  by  any  ruling  of  the  court  below.  And  if  it 
were  conceded  that  the  charge  of  the  court  was  not  as 
full  as  it  might  have  been,  and  that  it  was  calculated  in 
some  degree  to  mislead  tlie  jury  ;  yet,  as  it  is  direct  and 
certain,  and  asserts  a  correct  legal  proposition,  and  is  not 
abstract,  it  furnishes  no  cause  for  reversal.  The  defend- 
ant should  have  asked  an  explanatory  or  additional  charge, 
if  he  desired  to  raise  any  other  question  than  the  one  so 
fully  and  correctly  decided  by  the  charge  given. — Caskey 
V.  Haviland,  13  Ala.  314. 

There  is  no  error  in  any  of  the  rulings  of  the  court  below,^ 
and  its  judgment  is  affirmed. 
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[indictment  fob  forgekt.] 

1.  Layin J  predicate,  for  secondary  evidence. — Secondary  evidence  of  the  contents 
of  the  instrument  charged  to  have  been  forged,  which  is  alleged  in  the 
indictment  to  have  been  destroyed  or  withheld  by  the  defendants,  cannot 
be  received,  on  proof  that  it  was  last  seen,  on  the  trial  of  a  habeas  corpus  at 
the  suit  of  another  one  of  the  defendants,  in  the  possession  of  his  attorney, 
who  is  not  called  to  answer  as  to  his  possession. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  Alex.  McKinstry. 

The  prisoner  in  this  case,  "William  S.  Morton,  was 
indicted,  jointly  with  Richard  Kelly,  for  the  forgery  ot  a 
written  instrument,  which  was  described  in  the  indictment 
as  "a  receipt  for  the  payment  of  money,  or  an  instrument 
or  writing,  being  or  purporting  to  be  the  act  of  "William 
D.  L.  Pannell,  by  which  a  pecuniary  demand  or  obligation 
was  or  purported  to  be  created,  increased,  discharged, 
diminished,  or  in  some  manner  affected ;  the  said  receipt, 
instrument  or  writing,  being  for  the  receipt  of  money  from 
Miller  &  Batre,  for  a  land-warrant  of  one  hundred  and 
twenty  acres,  and  guarantying  said  warrant  to  be  correct 
in  form  and  substance;"  which  receipt,  as  the  indictment 
further  alleged,  "has  been  destroyed  or  withheld  by  the 
act  or  procurement  of  the  defendants." 

On  the  trial  of  Morton,  as  the  bill  of  exceptions  states, 
"in  order  to  lay  a  predicate  for  the  introduction  of  second- 
ary evidence  as  to  the  contents  of  the  alleged  forged 
instrument,  and  to  establish  that  the  original  had  been 
destroyed  or  withheld  by  the  act  or  procurement  of  the 
defendants,  the  State  proved,  by  one  John  Elliott,  that 
after  said  receipt  had  been  made  by  Morton,  it  was  left  by 
him  in  the  hands  of  witness,  who  gave  it  to  his  employer 
or  some  one  else  ;  that  the  next  time  he  saw  said  receipt, 
it  was  produced  at  the  court-house  of  said  county,  on  the 
hearing  of  a  habeas  corpus  in  behalf  of  Richard  Kelly,  by 
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John  R.  Elliot,  who  was  the  attorney  of  record  for  said 
Kelly  from  the  beginning  of  the  case  until  the  trial.  The 
State  then  introduced  as  a  witness  Reuben  A.  Lewis,  the 
clerk  of  the  court,  who  testified,  that  said  Kelly  was 
brought  out  of  jail  by  a  writ  of  habeas  corpus,  by  John  11. 
Elliott,  his  attorney ;  that  he  found  no  receipt  or  writing, 
as  they  are  alluded  to  among  the  papers,  and  never  saw 
said  paper ;  and  that  Morton  was  no  party  to  the  habeas 
corpus.  The  solicitor  stated,  also,  that  he  had  looked  for 
the  receipt,  and  could  not  find  it ;  that  he  did  not  remem- 
ber having  had  it,  or  seen  it,  except  on  the  trial  of  the 
habeas  corpus.  Upon  this  state  of  facts,  the  solicitor 
offered  to  introduce  secondary  evidence  of  the  contents 
of  said  receipt;"  and  the  court  allowed  him  to  do  so, 
against  the  objection  of  the  defendant,  who  reserved  an 
exception  to  the  ruling  of  the  court. 

Geo.  Y.  Overall,  and  C.  F.  Moulton,  for  the  prisoner, 
cited  Evans  v.  Boiling,  8  Porter,  546 ;  Derrett  v.  Alex- 
ander, 25  Ala.  268  ;  United  States  v.  Britton,  2  Mason, 
464 ;  Rex  v.  Hunter,  3  C.  &  P.  591 ;  Rex  v.  Haworth, 
4  C.  &  P.  254 ;  3  Greenl.  Ev.  §  101 ;  Rex  v.  Dixon, 
3  Burr.  168T. 

M.  A.  Baldavin,   Attorney-General,   contra.     (No  brief 
on  file.) 

STOXE,  J. — The  rule  which  requires  the  production 
of  the  best  evidence  which  the  nature  of  the  question 
admits  of,  is  one  of  the  oldest  and  most  salutary  princi- 
ples found  in  the  law-books.  It  has  its  exceptions.  The 
most  common  of  these  exceptions  is,  that  in  case  of  the 
loss  or  destruction  of  a  written  instrument,  which  the 
proof  shows  has  been  in  existence,  secondary  evidence  of 
its  contents  may  be  received.  The  proof,  however,  is 
prima  facie  irrelevant,  and  becomes  relevant  only  after  the 
establishment  of  the  preliminary  fact. — See  Cow.  &  Hill's 
Kotes  to  Phil.  Ev.  (ed.  by  Van  Cott,)  2d  part,  pp.  405-9, 
430,  412,  413,  443 ;  1  Greenl.  Ev.  §§  88,  509,  560. 

In  the  case  we  are  considering,    there   is  no   evidence 
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that  the  paper  is  destroyed.  The  proof  shows  that,  on 
the  trial  of  another  pereon,  previously  had,  it  was  seen  in 
the  possession  of  an  attorney,  who  was  engaged  in  the 
defense  of  that  person.  That  attorney  has  not  been  called 
to  answer  as  to  its  possession  ;  and  no  excuse  is  offered 
for  the  omission.  We  hold,  that  the  proper  predicate 
has  not  been  laid  to  let  in  the  secondary  evidence. — Cow. 
&  Hill's  Notes,  part  2,  pp.  442,  412,  413,  443  ;  1  Greenl. 
Ev.  §§  82-3-4,  575 ;  Evans  v.  Boiling,  8  Porter,  546 ; 
Derrett  v.  Alexander,  25  Ala.  268. 

When  the  primary  evidence  is  in  the  hands  of  an  attor- 
ney, under  circumstances  which  excuse  him  for  its  non- 
production,  perhaps  a  different  rule  prevails. — See  Roscoe's 
Cr.  Ev.  8 ;  1  Greenl.  Ev.  §  560,  and  note.  The  bill  of 
exceptions  does  not  inform  us  that  this  paper  was  thus 
held. 

This  receipt  does  not  appear  to  have  been  at  any  time 
in  the  office  or  possession  of  the  clerk  of  the  city  court. 
Hence,  the  search  made  by  him  was  unnecessary,  and 
did  not  legalize  the  secondary  evidence. — 1  Greenl. 
Ev.  §  560,  note. 

The  Code  (§  3525)  does  not  bear  on  this  question.  It 
ordy  excuses  a  variance  between  the  indictment  and  proof, 
in  the  particular  case  for  which  it  provides. 

The  judgment  of  the  city  court  is  reversed,  and  the 
cause  remanded.  Let  the  prisoner  remain  in  custody, 
until  discharged  by  due  course  of  law. 


GLASS  vs.  THE  STATE. 

[indictment  for  gamixo.] 

1.  Navigable  rivernot  highway. — A  navigable  river  witliin  tbis  State   is  not  a 
highway  within  the  statute  (Code,  §  32i3)  against  gaming. 

Fro:m  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 
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The  evidence  in  this  case  is  thus  stated  in  the  bill  of 
exceptions:  "The  State  introduced  evidence,  tending  to 
show  that  the  defendants  played  cards,  in  July,  1855,  at 
a  place  in  said  county  between  the  top,  or  the  ordinary 
high-water  bank  of  the  Tennessee  river,  and  the  low- 
water  mark,  about  one  hundred  yards  from  the  public 
road,  and  one  hundred  and  fifty  or  two  hundred  yards 
from  any  public  landing;  that  the  bushes  and  w'eeds, 
growing  around  where  they  played,  concealed  them  en- 
tirely from  the  public  road  and  landing  ;  that  they  could 
not  be  seen  from  the  water  in  the  river,  at  the  then  stage 
of  water,  unless  it  was  at  a  point  about  a  quarter  of  a 
mile  above  them,  from  which  (the  witness  thought,  but 
was  uncertain,  and  could  not  speak  positively)  they  might 
or  might  not  have  been  seen." 

"On  this  evidence,  the  court  charged  the  jury,  that 
if  the  defendants  played  cards,  within  twelve  months  be- 
fore the  finding  of  the  indictment,  at  a  public  place  within 
the  county,  between  the  top  of  the  ordinary  high-water 
bank  of  the  Tennessee  river  and  low-water  mark,  they 
were  guilty  as  charged  in  the  indictment.  The  defend- 
ants excepted  to  this  charge,  and  requested  the  court  to 
charge  the  jury,  that  if  the  evidence  shows  the  defendants 
played  cards  at  a  place  between  the  ordinary  high-water 
bank  of  the  Tennessee  river  and  low-water  mark,  where 
they  could  not  be  seen  from  the  water  in  the  river  at  its 
then  stage  of  water,  or  from  any  public  landing,  and 
where  they  were  concealed  from  public  view,  they  must 
find  the  defendants  not  guilty.  The  court  refused  to 
give  this  charge,  and  the  defendants  excepted." 

Robert  C.  Brickell,  for  the  prisoner. 
M.  A.  Baldwin,  Attorne^'-General,  contra. 

RICE,  C.  J. — It  must  be  conceded,  that  under  the  ex- 
isting laws  of  the  United  States  and  of  this  State,  the 
navigable  rivers  within  this  State  are  public  highways  for 
certain  purposes  ;  but  it  does  not  follow  that  they  are  so 
for  all  purposes. — Bullock  v.  Wilson,  2  Porter,  436 ;  Mor- 
gan V.  Reading,  3  Smedes  &  Marsh.  366. 
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In  Mills  V.  The  State,  20  Ala.  86,  a  highway,  within 
the  meaning  of  the  statute  then  of  force  against  gaming, 
was  defined  by  our  predecessors  to  be  "a  public  road ; 
that  is,  a  road  dedicated  to,  and  kept  up  by  the  public,  as 
contra-distinguished  from  private  ways,  or  neighborhood 
roads,  which  are  not  so  kept  up."  After  that  definition 
had  been  given,  that  statute  was  substantially  re-enacted 
in  the  Code ;  and  the  re-enactment  constitutes  the  very 
section  of  the  Code  (§  3243)  upon  which  the  present  in- 
dictment is  founded.  As  the  legislature  seems  thus  to 
have  sanctioned  the  definition  of  the  term  highway,  which 
was  given  by  our  predecessors  to  that  term,  when  used 
in  the  statute  of  which  section  3243  is  substantially  a 
transcript,  we  feel  bound  to  adhere  to  that  as  the  true 
definition  of  the  same  term  as  found  in  that  section. 
Accordingly  we  hold,  that  a  navigable  river  is  not  a 
highway,  within  the  meaning  of  section  3243  of  the  Code. 

The  case  of  The  State  v.  Coleman,  13  Ala.  602,  sup- 
ports our  conclusion.  There  the  playing  was  on  a  steam- 
boat on  a  -navigable  river.  The  defendant  asked  the  court 
to  charge  the  jury,  that  the  playing  did  not  take  place  at 
a  imhlic  jylctce,  or  at  a  place  where  spirituous  liquors  were 
retailed,  within  the  meaning  of  the  act  against  gaming. 
This  court  declared,  among  other  things,  that  the  play- 
ing was  at  a  "public  place."  That  declaration  was  wrong, 
if  the  river  was  a  highway  ;  for,  as  the  term  highway  is 
one  of  the  specific  terms  used  in  the  statute,  and  is  fol- 
lowed by  the  more  comprehensive  one  of  "an^"^  other 
public  place,"  proof  of  a  playing  in  a  highway  would  not 
authorize  a  conviction  for  playing  at  a  public  place. — 
Bush  V.  The  State,  18  Ala.  415. 

The  charge  given  by  the  court  refers  it  to  the  jury  to 
find  whether  the  place  where  the  playing  occurred  was  a 
public  place,  and  authorized  them  to  find  a  verdict  of 
guilty  if  they  found  the  place  to  be  a  public  place.  We 
need  not  say  whether,  construing  that  charge  in  connec- 
tion with  the  evidence,  there  was  or  was  not  error  in 
giving  it.  However  that  may  be,  it  is  clear  that  the  court 
below  erred  in  refusing  to  give  the  charge  asked  by  the 
defendant.  For  that  error,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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HUFFMAN"  vs.  THE  STi.TE. 

[iXDrcr.MKNT    FOR   GAMING.] 

1.  Conclusiveness  of  judicial  declsiom. — An  opinion  of  the  snpromc  court  is  the 
law  of  the  case  in  which  it  is  pronounced  until  its  finrtl  determination. 

2.  Country  sto7-e-house  is  public  house. — A  country  store-house  is  a  public  house, 
within  the  prohibition  of  the  statute  against  gaming  ;  and  where  it  con- 
sists of  two  rooms,  of  which  the  front  one  only  is  used  for  the  purposes  of 
the  store,  the  fact  that^the  back  room  is  used  or.ly  as  a  Vjed-room  by  one  of 
the  proprietors  of  the  store,  an  unmarried  man,  and  not  for  the  purposes  of 
the  store,  does  not  take  it  out  of  tlic  prohibition. 

From  tlie  Circuit  Court  of  Coosa. 
Tried  before  the  Hou.  E.  W.  Pettus. 

The  bill  of  exceptions  in  this  case  is  as  follows : 
"On  the  trial  of  this  case,  the  State  introduced  a  wit- 
ness named  Spigener,  who  testified,  that  the  defendant, 
with  four  other  persons,  played  at  a  game  with  cards  in 
this  county,  within  one  month  before  the  finding  of  the 
indictment ;  that  the  playing  took  place  at  a  house  in 
Buyckville,  consisting  of  four  rooms,  two  in  the  main  body 
of  the  building,  and  two  shed-rooms;  that  the  largest 
room  was,  at  the  time  of  the  playing,  used  as  a  retail  dry- 
goods  store;  that  the  room  in  the  rear  of  the  store-room, 
in  which  the  playing  occurred,  was  used  as  a  bed-room 
by  the  defendant ;  that  one  of  shed-rooms  was  used  as  a 
lumber-room  for  the  store-house,  and  the  other,  Avhich 
adjoined  the  bed-room,  was  used  for  the  retail  of  spiritu- 
ous liquors,  by  a  person  to  whom  the  owners  (Hufiinan  & 
Spigener)  had  rented  it ;  that  said  Hufi'man  &  Spigenei*, 
of  which  firm  defendant  was  a  member,  the  other  partner 
being  a  brother  of  witness,  had  no  interest  in,  or  control 
over,  the  room  in  which  the  liquors  were  sold,  but  was 
engaged  in  selling  dry  goods  in  the  store-room ;  that  the 
defendant  acted  as  salesman  in  the  store  ;  that  the  back 
room,  in  which  the  playing  took  place,  was  divided  from 
the  store-room  by  a  frame  partition,  in  which  there  was 


JAmJARY  TEliM,  1857. 533 

Huffman  v.  The  State. 

a  door;  that  these  two  rooms  were  under  the  same  roof; 
that  there  was  a  door  leading  from  the  hack  room  into 
the  back  yard,  hut  none  leading  into  the  grocery ;  that 
there  was  a  fire-place  in  said  back  room,  but  none  in  the 
store-room ;  that  said  back  room  was  used  by  defendant 
as  his  bed-room,  and  for  no  other  purpose  ;  that  nothing 
was  kept  in  it,  except  his  wardrobe,  a  bed  and  bed-clothes, 
a  water-basin,  and  an  old  desk  ;  that  none  of  the  articles 
sold  in  the  store,  or  kept  for  sale,  were  ever  deposited  in 
said  room  ;  that  no  customer  ever  went  into  it,  or  used 
it;  that  defendant  kept  the  key  of  it  in  his  pocket,  ajid 
kept  it  locked  nearly  all  the  time  ;  that  during  the  play- 
ing there,  which  occurred  frequently,  no  one  except  the 
players  came  into  the  room ;  that  the  public  did  not  go 
into  said  room,  and  witness  did  not  know  that  any  one 
ever  went  into  it  without  defendant's  invitation ;  that 
wdtness  was  an  intimate  friend  of  both  defendant  and 
Spigener,  and  rarely  a  day  passed  that  he  was  not  there ; 
that  he  never  saw  said  Spigener  exercise  any  control  over 
said  room ;  that  the  playing  occurred  at  night,  when  both 
doors  were  locked,  the  shutters  closed,  and  blankets  hung 
over  them,  so  that  no  one  could  see  in  ;  that  the  game 
played  by  defendant  was  '■poker^''  one  or  two  dimes  '■anti-y 
that  defendant's  partner  was  playing  with  him  ;  that  no 
one  played  there,  except  those  whom  defendant  invited  ; 
that  witness  never  knew  the  room  to  be  used  for  the  pur- 
poses of  the  store  ;  that  defendant  and  his  partner  owned 
the  store,  and  that  defendant  was  a  single  man. 

"This  was  all  the  evidence  ;  and  thereupon  the  court 
charged  the  jury,  that  if  they  believed  the  evidence,  they 
ought  to  find  the  defendant  guilty.  The  defendant  ex- 
cepted to  this  charge,  and  requested  the  court  to  instruct 
•the  jury,  that  if  they  believed  from  the  evidence  that  the 
room  in  which  the  playing  occurred  was  the  defendant's 
bed-room,  and  was  used  solely  for  the  purposes  of  a  bed- 
room, and  not  for  the  purposes  of  the  store;  and  tbat 
defendant  kept  the  door  locked,  and  carried  the  key  in 
his  pocket, — then  the  defendant  is  not  guilty."  The 
court  refused  to  give  this  charge,  and  the  defendant  ex- 
cepted. 
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Elmore  &  Yancey,  for  the  defendant. 
M.  A.  Baldwin,  Attorney-General,  contra. 

"WALKER,  J. — This  case  has  twice  before  been  in  this 
court ;  and  the  decisions  heretofore  made  must  be  the 
law  of  it,  until  it  is  finally  disposed  of.  The  facts  of  the 
case  are  now,  in  every  material  particular,  the  same  which 
were  presented  in  the  previous  bills  of  exceptions ;  and  an 
affirmance  of  the  judgment  of  the  court  below  is  inevitable. 

The  fact  that  the  room  in  which  the  gaming  occurred, 
was  used  by  one  of  the  proprietors  of  the  store,  a  single 
man,  engaged  in  the  business  of  the  store,  as  a  bed-room, 
and  was  used  for  no  other  purpose,  does  not  so  disconnect 
that  room  from  the  adjoining  room,  in  which  a  public 
store  w^as  kept,  as  to  take  it  out  of  the  prohibition  which, 
l^nma /me,  extends  to  the  entire  house,  made  a  public 
house  by  the  fact  that  a  store  was  kept  in  it. — See  Huft- 
man  v.  The  State,  29  Ala.  40 ;  S.  C,  28  Ala.  48.  To  the 
opinion  in  this  case,  as  reported  in  29  Ala.,  we  refer  for 
an  explanation  of  the  position  w^hich  we  feel  constrained 
by  the  decisions  of  our  predecessors  to  occupy  in  reference 
to  the  question  involved  in  this  and  similar  cases. 

The  judgment  of  the  court  below  is  afiirmed. 


CAIN  vs.  THE  STATE. 

[DfDICTMEXT   FOR   GAMIXG.] 

1.  Oidhouse  where  people  resort  defined. — The  fact  that  the  defendant,  with  two 
or  three  other  persons,  once  went  to  an  outhouse  for  the  purpose  of  playing 
cards,  and  there  engaged  in  a  game,  does  not  constitute  such  house  "an 
outhouse  where  people  resort,''  within  the  prohibition  of  the  statute  against 
gaming. 

From  the  Circuit  Court  of  Blount. 
Tried  before  the  Hon.  S.  D.  Hale. 
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"On  the  trial  of  this  case,"  as  the  bill  of  exceptions 
states,  "the  State  proved,  that  the  defendaut,  with  two  or 
three  other  persona,  on  one  occasion  within  twelve  months 
before  the  finding  of  the  indictment,  played  cards  in  an 
outhouse  in  Brooksville  in  said  county,  in  a  room  of  which 
the  door  was  fastened,  and  where  the  parties  could  not 
be  seen  from  without ;  and  that  said  parties  went  to  said 
room,  at  that  particular  time,  for  the  purpose  of  playing 
cards.  There  was  no  proof  that  these  parties,  or  any 
other  parties,  had  ever  been  to  that  house  for  the  purpose 
of  playing  cards,  or  for  any  other  purpose. 

"This  was  all  the  proof;  and  thereupon  the  .court 
charged  the  jury,  that  if  they  were  satisfied  from  the  evi- 
dence that  the  defendant,  with  two  or  three  other  persons, 
went  to  an  outhouse  in  said  county  for  the  purpose  of 
playing  cards,  and  did  play  therein,  within  twelve  months 
before  the  finding  of  the  indictment,  he  w^as  guilty, 
whether  he  or  any  other  person  had  ever  been  there  at 
any  other  time,  for  the  purpose  of  playing  cards,  or  for 
any  other  purpose ;  to  w^hich  charge  the  defendant  ex- 
cepted." 

Thos.  M.  Peters,  for  the  defendant. 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J. — Under  the  proof  in  this  case,  as  set  out 
in  the  bill  of  exceptions,  the  house  in  which  the  playing 
took  place  is  not  an  "outhouse  where  people  resort," 
within  the  meaning  of  section  3243  of  the  Code.  The 
evidence  did  not  authorize  a  conviction  of  the  defendant, 
and  the  charge  of  the  court  was  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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LANGTRY  vs.  THE  STATE. 

[INIMCT.MKXT    FOK  BIGAMY.] 

I.  Proof  of  marriage. — In  prosecutions  for  bigamy,  the  first  marriage  may  be 
proved  by  cohabitation  and  the  confessions  of  the  prisoner  ;  and  such  evi- 
dence, if  full  and  satisfactory,  issuCficient  to  authorize  a  conviction,  witliout 
the  production  of  the  record,  or  the  testimony  of  a  witness  who  was  pres- 
ent at  the  ceremony. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  Alex.  McKinstry. 

"The  prisoner  was  indicted  for  bigamy,  and  pleaded  not 
guilty.  The  second  marriage  was  proved  and  admitted 
to  have  taken  ])lace  in  Mobile  county,  in  May,  1857.  The 
defendant  and  the  woman  claiming  to  be  his  wife  by  the 
first  marriage  had  lived  together  as  man  and  wife,  and 
claimed  each  other  as  such.  Several  witnesses  testified 
to  their  living  together,  and  to  their  recognition  of  each 
other  as  man  and  wife.  ]!S"o  direct  evidence  of  mar- 
riage was  offered  by  the  State,  nor  any  evidence  except 
the  admissions  of  the  parties,  except  a  letter  purporting 
to  be  written  by  the  prisoner,  in  which  some  person  was 
addressed  as  his  wife ;  but  the  letter  was  without  any  di- 
rection, and  there  was  no  testimony  to  prove  that  it  was 
addressed  to  the  woman  claiming  to  be  his  wife  by  the 
first  marriage,  except  that  she  had  possession  of  it.  It 
was  in  evidence,  also,  that  defendant  admitted  that  he 
was  married  to  the  woman  claiming  to  be  his  wife  by  the 
first  marriage ;  but  that  he  had  destroyed  the  evidence, 
and  she  had  no  hold  on  him.  He  afterwards  said,  on  the 
same  morning,  that  he  was  never  married  to  her.     There 

had  been  some  testimony  about  the by  defendant 

of  something  purporting  to  be  a  marriage  certificate. 

"Upon  this  evidence,  the  defendant's  counsel  asked  the 
court  to  instruct  the  jury,  that  they  could  not  find  the 
defendant  guilty  of  bigamy,   without   direct  evidence  of 
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the  first  marriage,  or  what  was  equivalent  to  it ;  also, 
that  they  could  not  find  him  guilty  upon  the  above  evi- 
dence. The  court  refused  to  give  these  charges,  and  the 
defendant  excepted." 

A.  P.  Bagby,  for  the  prisoner. 

M.  A.  Baldwin,  Attorney-General,  contra. 

STOXE,  J. — The  record  in  this  case  presents  the  single 
question,  whether,  in  a  prosecution  for  bigamy,  the  first 
marriage  may  be  proved  by  cohabitation,  and  the  con- 
fessions of  the  party.  In  the  case  of  Ford  v.  Ford,  4  Ala. 
142,  this  court  said,  "Upon  an  indictment  for  bigamy,  and 
in  the  action  for  criminal  conversation,  the  fact  of  the 
former  marriage  must  be  proved  by  the  production  of  the 
record  of  the  marriage,  or  by  a  witness  present  at  the 
ceremony." 

In  Morris  v.  Miller,  4  Burr.  2057,  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court  in  a  case  of  crim.  con., 
said,  "It  shall  not  depend  upon  the  mere  reputation  of  a 
marriage,  which  arises  from  the  conduct  or  declarations 
of  the  piaintift' himself."  He  adds,  "In  prosecutions  for 
bigamy,  a  marriage  in  fact  must  be  proved." 

To  the  same  efl:ect  are  Fenton  v.  Reed,  4  Johns.  52-3  ; 
Commonwealth  V.  Littlejohn,  15  Mass.  163;  People  v. 
Humphrey,  7  Johns.  314 ;  Bishop  on  Mamage  and  Di- 
vorce, §  324. 

On  the  other  hand,  the  following  authorities  are  directly 
in  point,  to  show  that  marriage,  even  in  prosecutions  for 
bigamy,  may  be  proved  by  cohabitation  and  the  confes- 
sions of  the  party  ;  but  that  the  testimony,  to  justify  a 
conviction,  must  be  clear,  strong  and  convincing. — See 
able  opinion  by  C.  J.  Gibson,  in  Forney  v.  Ilallachce, 
8  Serg.  &  R.  159 ;  Com.  v.  Murtagh,  1  Ashra.  272  ;  Ham's 
case,  11  Maine,  391 ;  Cayford's  case,  7  Greeul.  57 ;  The 
State  V.  Hilton,  3  Rich.  (Law)  R.  434;  Roscoe's  Cr.  Ev. 
(3d  Amer.  ed.)  311,  312. 

The  language  quoted  from  Ford  v.  Ford,  suyra^  is  dic- 
tum ;  no  point  of  the  kind  arising  in  the  case.     So  much 
35 


538  ALABAMA. 


Case  V.  Mayor  of  Mobile. 


of  tlie  opinion  of  Lord  Mansfield  in  Morris  v.  Miller, 
siqwa,  as  relates  to  crime  of  bigamy,  is  also  dictum.  So, 
also,  the  case  of  Fenton  v.  Reed,  supra. 

While  we  admit  the  soundness  of  the  rule  which  requires 
full  and  satisfactory  proof  of  marriage,  before  a  conviction 
can  be  had  of  so  grave  an  offense  as  bigamy,  we  are  not 
prepared  to  re-affirm  the  dictum  in  the  case  of  Ford  v. 
Ford,  supra.  On  the  contrary,  we  hold,  that  if  the  proof 
of  marriage  be  full  and  satisfactory,  it  is  not  absolutely 
necessary  that  the  prosecution  shall  produce  either  the 
record  of  the  marriage,  or  the  testimony  of  some  person 
who  witnessed  the  ceremon3^ — See  Morgan  v.  The  State, 
11  Ala.  289. 

The  charge  asked  in  this  case,  and  refused,  was  in  con- 
flict with  these  views ;  and  the  city  court  did  not  err  in 
refusing  to  give  it. 

Judgment  of  the  city  court  affirmed. 


CASE  vs.  MAYOR  OF  MOBILE. 

[PROCEKDIXG  FOR  VIOLATION  OK  MUNICIPAL  ORDIXAXCK.] 

1.  Judicial  notice  taken  of  municipal  charter,  hut  not  of  hy-law. — The  courts  are 
bound  to  take  judicial  notice  of  the  charter  of  a  municipal  corporation,  and 
of  its  power  to  make  by-laws  ;  but  not  of  the  by-laws  made  by  it. 

2.  Sufficiency  of  complaint  for  violating  municipal  ordinance — In  proceeding  for 
the  violation  of  a  municipal  ordinance,  the  complaint  must  set  forth  the 
by-law,  its  breach,  and  the  plaintiff's  right  to  sue  for  the  penalty. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

The  appellant  was  fined  $50  by  the  mayor  of  the  city 
of  Mobile,  for  an  alleged  violation  of  an  ordinance,  pro- 
hibiting the  selling  of  liquor  without  a  license ;  and 
removed  the  proceedings,  by  appeal,  into  the  city  court, 
where  the  following  complaint  was  filed  against  him : 
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"Mayor,  Aldermen,  and\ 
Common  Council  of  Mobile/     Plaintiff  claims  of  defend- 
V8.  /  ant  $50,   for  violation  of  the 

John  Case.  j  ordinance  above  set  forth. 

"Plaintiff  claims  the  sum  of  350  as  a  fine,  for  that  the 
defendant,  on  the  4th  May,  1856,  did  sell  to  certain  slaves, 
whose  names  and  owners  are  unknown,  one  a  yellow  boy, 
about  thirty-four  years  of  age,  and  one  a  black  boy,  about 
twenty-two  years  of  age,  in  the  city  of  Mobile,  spirituous 
liquors,  without  the  written  permission  of  the  owner, 
master,  or  agent,  contrary  to  the  ordinance  of  said  corpo- 
ration then  in  force,  a  copy  of  which  is  hereto  attached." 

The  defendant  demurred  to  this  complaint,  for  uncer- 
tainty and  insufficiency,  1st,  in  not  giving  the  names  of 
the  slaves  or  their  owners ;  2d,  in  not  setting  out  the  ordi- 
nance alleged  to  have  been  violated ;  and,  3d,  in  not 
alleging  a  breach  of  any  ordinance.  The  overruling  of 
this  demurrer  is  now  assigned  as  error. 

Chamberlain  &  Robinson,  for  appellant. 
Daniel  Chandler,  contra. 

RICE,  C.  J. — In  declaring  on  a  by-law,  the  liability  of 
the  defendant  must  distinctly  appear.  As  the  appellee 
in  the  present  case  is  a  municipal,  or  public  corporation, 
the  courts  of  this  State  will  take  judicial  notice  of  its 
charter,  and  of  its  power  to  make  by-laws ;  but  not  of  the 
by-laws  made  by  it.  In  a  complaint  for  a  penalty  under 
one  of  its  by-laws,  the  by-law  must  be  set  forth,  and  the 
breach  of  it,  and  the  right  of  the  plaintiff  to  sue  for  the 
penalty. — Company  of  Feltmakers  v.  Davis,  1  Bos.  &  Pul. 
98  ;  1  Saund.  PL  &  Ev.  324 ;  Comyn's  Dig.,  title,  Pleader, 
(2W,11.) 

Tested  by  the  principles  above  stated,  the  complaint  in 
this  case  is  not  sufficient ;   and  the   court  below  erred  in 
overruling  the  demurrer  to  it.     For  that  error,  the  judg 
meut  is  reversed,  and  the  cause  remanded. 
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SHELTOiT  vs.  MAYOR  OF  MOBILE. 

[PKOCEEDING  FOR  VIOLATION  OF  MUKICIPAI.   OEDIXAXCK.] 

1.  Validity  of  by-lato  prohibiting  sale  of  meats  except  at  market. — An  ordinance, 
prohibiting,  under  a  penalty  of  $20,  "all  hawking  and  peddling  about  the 
streets  of  the  city  of  meat,  game,  or  poultry,"  is  authorized  by  the  charter 
of  the  city  of  Mobile,  and  is  neither  unreasonable,  unconstitutional,  nor 
against  common  right. 

2.  By-law  partly  void. — Where  a  by-law  consists  of  several  distinct  and  inde- 
pendent parts,  some  of  which  are  void  because  not  authorized  by  the  charter, 
this  does  not  affect  the  validity  of  the  other  independent  provisions. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

The  appellant  in  this  case  was  fined  $20  by  the  mayor 
of  the  city  of  Mobile,  for  an  alleged  violation  of  a  munici- 
pal ordinance,  which  prohibited,  under  a  penalty  of  $20 
for  each  ofi[*ense,  "all  hawking  and  peddling  about  the 
streets  of  the  city  of  meat,  game,  poultry,  vegetables,  or 
any,other  article  or  commodity  usually  sold  or  vended  in 
the  market."  On  the  trial  in  the  city  court,  to  which 
the  defendant  removed  the  case,  "the  plaintiff'  proved 
that  the  defendant,  after  the  passage  of  said  ordinance, 
peddled  meat  in  the  city  of  Mobile,  on  Royal  street,  not 
in  the  suburbs  of  the  city.  The  defendant  then  offered  to 
prove,  that  there  were  but  two  regular  markets  in  the 
city  of  Mobile ;  that  the  corporate  limits  of  the  city  extend- 
ed about  two  miles  west  of  one,  and  a  mile  or  a  mile  and 
a  half  from  the  other,  and  about  two  miles  north  and  south 
of  both  markets ;  that  many  persons,  residing  in  the 
corporate  limits,  were  unable  to  get  to  either  market, 
to  provide  for  themselves  and  their  families  meats,  vege- 
tables, and  other  articles  usually  sold  in  market,  and 
unable  to  employ  any  one  to  do  their  marketing  for  them. 
The  plaintiff'  objected  to  this  evidence,  and  the  court  sus- 
tained the  objection  ;  to  which  the  defendant  excepted. 
The  defendant  then  contended,   before  the  court,   that 
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said  ordinance  was  void,  because  it  was  repugnant  to  the 
charter,  and  because  it  was  unreasonable,  oppressive,  and 
tended  to  deprive  those  who  could  not  go  to  market 
themselves,  nor  had  others  to  do  so,  of  the  ordinary  com- 
forts of  life.  The  court  overruled  the  defendant  in  both 
aspects,  and  decided  that  said  ordinance,  so  far  as  it 
relates  to  prohibing  the  sale  of  meat,  poultry,  fish,  and 
game,  other  than  in  the  public  markets,  was  not  void,  nor 
unreasonable,  but  was  valid,  so  far  as  to  punish  the 
defendant  for  the  act  of  having  sold  meat  on  Royal  street, 
in  the  thickly  settled  part  of  the  town,  and  not  in  the 
suburbs  where  the  inconvenience  of  the  ordinance  was  felt. 
To  this  ruling  of  the  court,  on  both  points,  the  defendant 
excepted." 

E.  S.  Dargan,  for  the  appellant. 
Jno.  T.  Taylor,  contra. 

"WALKER,  J. — We  do  not  assent  to  the  argument  of 
appellant's  counsel  against  the  validity  of  the  ordinance, 
under  which  the  fine  in  this  case  was  inflicted.  We  do 
not  deem  it  violative  of  the  constitution,  or  of  common 
right,  or  void  because  it  is  unreasonable.  It  does  not 
prohibit  the  exercise  of  a  right,  but  regulates  it.  This 
ordinance  may  be  sustained  by  the  same  argument  by 
which  Mr.  Justice  Ormond  maintained  the  constitution- 
ality and  reasonableness  of  an  act  authorizing  the  corpo- 
ration of  Mobile  to  license  bakers,  to  regulate  the  weight 
and  price  of  bread,  and  prohibit  the  baking  for  sale, 
except  by  those  licensed.  We  refer  to  that  argument, 
reported  in  the  case  of  the  Mayor  and  Aldermen  of  Mobile 
V.  Yuille,  3  Ala.  137,  which  is  not  overruled  in  this 
respect  by  the  Mayor  and  Aldermen  of  Iluntsville  v. 
Phelps,  27  Ala.  55,  as  covering  the  disputed  ground  in 
this  case. 

The  decision  as  to  the  constitutionality  of  the  statute 
regulating  the  mode  of  carrying  arms,  also,  contributes  to 
maintain  the  validity   of  the   ordinance. — State  v.  Reid, 

1  Ala.  612.     See  also  the  cases  of  Respublica  v.  Duquet, 

2  Yeates,   493;   Wadleigh  v.  Gilmau,  12  Maine,  (3  Fair,) 
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403,  in  which  the  constitutionality  of  municipal  legislation 
prohibiting  the  erection  of  wooden  buildings  in  cities  is 
maintained  ;  City  Council  of  Montgomery  v.  Hutchison, 
13  Ala.  573.  We  find  nothing  unreasonable  in  the  ordi- 
nance. On  the  contrary,  it  is  a  regulation  to  which  the 
convenience  and  welfare  of  most  (if  not  all)  cities  have 
required  them  to  resort. 

The  corporation  has,  in  its  charter,  express  power  to 
prohibit  the  sale  of  meats,  poultry,  fish,  and  game,  except 
at  the  public  market.  If  it  has  not  the  power  under  the 
charter  to  make  the  same  prohibition  as  to  things  not 
included  in  the  express  authority,  (a  point  which  we  do 
not  decide,)  the  ordinance  would  not  be  void  as  to  those 
things  within  the  charter,  because  it  is  as  to  those  without 
the  charter.  The  rule  is,  that  if  a  by-law  consist  of  sev- 
eral distinct  and  independent  parts,  although  one  or  more 
of  them  may  be  void,  the  rest  are  equally  valid  as  though 
the  void  clauses  had  been  omitted. — Wilcock  on  Cor. 
161,  §  389  ;  Mobile  v.  Ohio  R.  R.  Co.  v.  The  State,  29  Ala. 

The  judgment  of  the  court  below  is  afiirmed. 


COCHRAN  vs.  THE  STATE. 

[indictment  for  gaming.] 

1.  Sufficiency  of  indictment. — In  an  indictment  for  gaming,  it  is  sufiBcient  to 
charge  that  the  defendant  played  "at  a  game  o/ cards  or  dice,"  &c.,  instead 
of  "at  a  game  with  cards  or  dice." 

2.  Evidence  confined  to  single  offense. — Although  an  indictment  for  gaming,  in 
the  form  prescribed  by  the  Code,  charges  several  distinct  offenses  in  the 
alternative  ;  yet,  on  the  trial,  the  State  is  confined  to  evidence  of  a  single 
offense  ;  and  cannot,  after  introducing  evidence  of  any  one  act,  be  allowed 
to  adduce  evidence  of  another  act  at  a  different  time  or  place. 

3.  Barherh  shop  is  public  house,  and,  prima  facie,  entirety. — A  barber's  shop  is  a 
public  house,  within  the  prohibition  of  the  statute  against  gaming,  and, 
prima  facie,  an  eutirety  ;  and  where  a  two-storied  house,  in  a  city  or  town, 
is  rented  and  controlled  by  a  barber,  who  uses  the  two  rooms  on  the  ground 
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floor  as  his  shop,  the  back  room  on  the  second  floor  is  also  within  the  pro- 
hibition of  the  statute,  a!Dhou<?h  only  used  by  the  barber  as  a  depository  for 
broken  and  disused  daguerrean  material.?. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Robert  Dougherty! 

The  indictment  in  this  case  charged  that  the  defendant 
played  "at  a  game  of  cards,  or  dice,  or  at  some  device  or 
substitute  therefor,"  &c.  The  evidence  adduced  on  the 
trial,  and  the  rulings  of  the  court  in  relation  thereto,  are 
thus  stated  in  the  bill  of  exceptions  ; 

"On  trial  of  this  case,  the  solicitor  for  the  State  intro- 
duced Wm.  II.  Jemison  and  several  other  witnesses,  by 
whom  he  proved,  that  they  had  seen  the  defendant,  within 
twelve  months  before  the  finding  of  the  indictment,  play 
games  with  cards,  in  a  room  over  the  barber's  shop  of 
Shandy  Jones,  a  colored  man,  in  said  county  ;  that  the 
said  shop,  at  the  time  of  the  playing,  was  the  shop  in 
which  said  Jones  carried  on  his  trade  as  a  barber,  and 
consisted  of  two  rooms  on  the  ground  floor  of  the  house, 
one  fronting  on  the  street,  and  the  other  immediately 
back  of  it,  and  separated  by  a  partition,  which  had  a  door 
in  it  opening  from  one  room  into  the  other ;  that  a  door 
opened  from  said  back  room,  in  the  rear,  into  a  court,  or 
yard  ;  that  there  was  no  communication  from  either  of 
these  rooms  into  the  room  overhead,  in  which  the  playing 
took  place ;  that  there  were  two  rooms  over  said  shop, 
separated  by  a  partition,  which  had  a  door  in  it  connecting 
them ;  that  the  playing  took  place  in  the  back  room  of 
these  two,  which  was  immediately  over  the  back  room  of 
said  shop ;  that  this  room  had  two  windows  in  it,  looking 
into  the  said  court,  or  yard ;  that  'Washington  Hall'  was 
immediately  on  the  west  side  of  said  house,  which  house 
consisted  of  four  rooms,  as  above  mentioned,  separated  only 
by  a  wall  on  the  north  side ;  that  there  was  a  shoemaker's 
shop,  separated  only  by  a  wall,  and  consisting  of  two 
rooms,  which  were  divided  by  a  partition,  with  a  door  ifi 
it,  and  also  a  door  in  the  back  room  leading  into  the  said 
yard ;  that  there  were  two  rooms  over  said  shoemaker's 
shop,  which  were  separated  by  a  partition  like  those  over 
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the  barber's  shop  ;  that  the  said  rooms  over  the  two  shops 
had  a  small  passage  between  them  ;  that  the  only  way  of 
reaching  the  rooms  over  said  barber's  shop  was  by  a  flight 
of  steps  in  said  yard,  to  a  platform  from  which  a  door 
opened  into  'said  passage,  and  from  said  passage  by  a  side 
door  opening  into  each  of  said  rooms  ;  that  there  wore  no 
blinds  to  the  windows  of  the  room  in  which  the  playing 
took  place,  but  they  had  thick  curtains,  which  obstructed 
all  sight  when  they  were  down. 

"The  witnesses  proved,  that  the  curtain  of  the  window 
next  to  the  said  platform  was  always  kept  down  during 
the  playing,  and  the  curtain  of  the  other  window  was  also 
kept  down,  except  a  small  opening  at  the  lower  part  to 
let  in  light  enough  to  see  how  to  play ;  that  those  playing 
could  not  be  seen,  either  from  the  front,  or  from  the  said 
yard  ;  (by  one  witness)  that  it  was  possible  a  person,  by 
putting  his  head  out  of  a  window  in  one  of  the  upper 
rooms  of  the  'Washington  Hall,'  might  see  the  persons 
pla3nng  in  said  room,  through  the  window  with  the  curtain 
partly  up,  but  he  did  not  think  they  could  ;  that  the 
defendant  played  several  times  in  said  room,  during  the 
three  or  four  months  before  the  indictment  was  found  ; 
that  a  company  of  some  eight  or  ten  gentlemen  were  in 
the  habit  of  playing  in  said  room,  but  no  one  else  was 
admitted  there,  al  any  time,  except  by  invitation  ;  that 
during  the  period  aforesaid,  difterent  gentlemen,  to  the 
number  of  fifteen  or  twenty,  had  played  there  at  difterent 
times ;  that  the  persons  present  never  exceeded  seven,  all 
of  whom  were  engaged  in  the  game  ;  that  the  place  was 
private,  and  was  not  a  place  where  people  resorted ;  that 
no  one  was  permitted  to  come  in  during  the  playing, 
unless  they  were  recognized  as  one  of  the  company ;  that 
the  defendant  never  bet ;  that  said  two  rooms  had  no 
connection  with  the  barber's  shop,  nor  were  they  appen- 
dages to  the  same,  and  were  not  used  by  the  barber  in  any 
way  in  connection  with  his  business,  either  by  himself, 
his  employees,  or  customers ;  that  they  saw  in  each  of  said 
rooms  parts  of  a  daguerrean  apparatus,  but  neither  of  said 
rooms  was  used  as  a  daguerrean  gallery  ;  that  these  rooms- 
were  under  the  control  of  said  Jones,  who  had  rented  the 


JANUARY  TERM,  1857. 545 

Cochran  v.  The  State. 

whole  house ;  that  the  key  was  obtained  from  Jones  by 
some  one  of  the  company,  and  the  door  was  always  kept 
locked  while  they  were  playing. 

"After  this  evidence  had  been  introduced,  the  solicitor 
proposed  to  prove,  that  the  defendant,  within  twelve 
months  before  the  finding  of  the  indictment,  being  a  prac- 
ticing physician,  had  played  in  the  bed-room  of  his 
doctor's  shop ;  that  his  shop  consisted  of  two  rooms,  in  the 
front  one  of  which  he  kept  his  medicines,  library,  and 
every  thing  pertaining  to  his  business ;  that  the  bed-room, 
in  which  the  playing  was  alleged  to  have  occurred,  was  a 
back  room,  reached  by  a  short  flight  of  stairs,  and  contain- 
ing his  bed,  wardrobe,  &c.  The  defendant  objected  to 
the  introduction  of  this  evidence,  because  the  State  had 
already  proved  a  playing  over  the  barber's  shop  of  Shandy 
Jones  ;  but  the  court  overruled  the  objection,  and  admit- 
ted the  evidence. 

"The  defendant  then  offered  witnesses  to  prove  that, 
in  truth  and  fact,  there  was  no  evidence  before  the  grand 
jury  who  found  the  indictment,  except  in  reference  to  the 
playing  over  8aid  barber's  shop ;  but  the  court  excluded 
this  evidence,  on  the  objection  of  the  prosecuting  attorney. 

"After  the  evidence  was  through,  the  court  required  the 
solicitor  to  elect,  under  what  part  or  count  of  the  indict- 
ment he  would  insist  upon  a  conviction  under  the  evidence; 
and  he  elected  the  playing  over  the  barber's  shop  as  a 
public  place,  and  the  playing  in  defendant's  bed-room  as 
a  public  house. 

"The  defendant  excepted  to  the  rulings  of  the  court, 
in  permitting  the  State  to  prove  the  playing  in  defendant's 
bed-room,  and  in  refusing  to  permit  him  to  prove  that 
there  was  no  evidence  before  the  grand  jury  except  as  to 
the  playing  over  the  barber's  shop." 

E.  W.  Peck,  for  the  appellant. 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J.— Prior  to  the  adoption  of  the  Code,  it 
was  a  rule,  that  an  indictment,  charging  a  man  disjunctively, 
was  bad.     The  reason  was,  that  such  indictment  mention- 
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ed  distinct  offences,  and  did  not  show  of  which  of  them 
the  indictors  accused  the  defendant. — 2  Hawk.  ch.  25, 
§  58  ;  1  Waterman's  Archh.  Cr.  PI.  91. 

As  to  the  gaming  treated  as  indictable  by  section  3243  of 
the  Code,  the  above  mentioned  rule  is  abolished  by  the 
Code  ;  and  a  form  of  indictment  is  given,  which  charges  a 
man  disjunctively. — Appendix  to  the  Code,  page  507,l!s"o. 
60.  Section  3503  of  the  Code  expressly  sanctions  the 
manner  of  stating  the  act  constituting  the  offense,  as  set 
forth  in  that  form  ;  and  it  gives  a  like  sanction  to  the 
other  forms  given  in  the  Appendix,  in  all  cases  where 
they  are  applicable.  The  sufficiency  of  those  forms,  in 
the  cases  for  which  they  were  designed,  has  been  deliber- 
ately asserted  by  our  predecessors,  and  is  not  now  con- 
sidered an  open  question. — ISToles  v.  The  State,  24  Ala. 
672  ;  Elam  v.  The  State,  25  Ala.  53. 

The  plaintiff  in  error  contends,  that  the  indictment  in 
this  case  is  not  in  the  form  given  in  the  Code  for  offenses 
under  section  3243,  and  that  it  is  therefore  bad.  The 
only  difference  pointed  out  by  him,  or  perceived  by  us,  is, 
that  the  indictment  charges  the  playing  to  have  been  "at 
a  game  of  cards  or  dice,"  and  the  form  charges  the  play- 
ing to  have  been  "at  a  game  loith  cards  or  dice."  But 
that  difference  is  immaterial,  because  it  is  a  mere  differ- 
ence in  words,  without  any  difference  in  meaning. — Code, 
§  3518.  A  game  of  cards  is  necessarily  a  game  with  cards, 
and  a  game  of  dice  is  necessarily  a  game  with  dice.  Our 
conclusion,  therefore,  is,  that  the  indictment  substantially 
states  the  act  constituting  the  offense  in  the  manner 
indicated  by  the  form  given,  and  is  sufficient. — Code, 
§  3518. 

Such  an  indictment,  however,  does  not  include  more 
than  one  offense ;  and  conceding  that  the  State  may  elect 
under  it,  for  which  particular  offense  it  will  proceed,  yet 
it  cannot  under  it  elect  to  proceed  for  two  distinct  offenses. 
Elam  v.  The  State,  26  Ala.  48.  In  allowing  the  State  to 
proceed  under  the  indictment  in  this  case,  for  two  offenses, 
the  court  below  erred. 

Under  such  indictment,  the  election  of  the  State  is  made 
by  introducing  evidence   of  any  act  charged  in  it ;   and 
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after  introducing  evidence  ot  any  such  act,  the  State 
cannot  give  evidence  of  any  other  act  charged. — Elam  v. 
The  State,  26  Ala.  48  ;  2  Greenlf.  on  Ev.  §  86  ;  Stante  v. 
Prickett,  1  Camp.  473 ;  Gillon  v.  Wilson,  3  Monr.  217. 
"If  the  prosecuting  officer  deems  it  for  the  interest  of  the 
State  that  evidence  as  to  different  offenses  should  he 
offered,  he  must  frame  the  indictment  accordingly ;  which 
is  in  every  case  very  easily  done." — Elam  v.  The  State, 
26  Ala.  48.  But,  under  the  indictment  in  this  case,  the 
court  below  erred  in  admitting  the  evidence  as  to  the 
playing  in  the  hed-room  of  the  defendant's  shop,  after  the 
State  had  introduced  evidence  as  to  the  playing  in  the 
room  over  the  barber's  shop. 

As  the  cause  must,  for  the  errors  above  pointed  out,  be 
remanded,  we  deem  it  proper  to  say,  that  if  all  the  evi- 
dence set  forth  in  the  bill  of  exceptions  is  believed,  the 
room  over  the  barber's  shop,  in  which  the  playing  occur- 
red, is  a  public  house  within  the  meaning  of  section  3243 
of  the  Code,  and  the  defendant  is  guilty  as  charged.  As 
the  house  consisted  of  four  rooms,  two  below,  and  two 
above,  the  two  rooms  below  constituting  the  barber's  shop, 
and  as  all  the  rooms  were  under  the  control  of  the  same 
person,  (the  barber,)  the  house  is,  priina facie^ u.vi  entirety; 
and  the  barber's  shop  being  a  public  house,  and  clearly 
within  the  prohibition  of  said  last  mentioned  section,  the 
upper  rooms  are,  j^rima  facie,  within  the  prohibition.  The 
presumption  of  entirety  is  not  overthrown,  by  evidence  of 
mere  non-user  by  the  proprietor,  of  the  room  in  which  the 
playing  occurred,  nor  by  his  putting  and  keeping  daguer- 
rean  materials  in  it,  nor  by  any  other  evidence  in  this 
case.  If  that  presumption  could  be  overthrown  by  proof 
of  non-user  of  such  a  room  by  the  proprietor,  we  should 
likely  see  a  very  decided  increase  of  unoccupied  rooms  in 
many  localities.  Citizens  would  cease  to  have  any  respect 
for  a  law  which  could  be  rendered  inoperative  by  such 
flimsy  evasions.  The  courts  could  scarcely  be  deemed  in 
earnest,  if  they  were  to  hold  that  a  house  loses  its  public 
character  by  the  putting  or  keeping  in  it  a  few  daguerrean 
materials. — See  Huffman  v.  The  State,  29  Ala.  40  ;  same 
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case,  at  the  present  term  ;  Arnold  v.  The  State, 
29  Ala.  46. 

The  views  above  expressed  render  it  unnecessary  to 
notice  the  exception  arising  out  of  the  offer  of  the  plaintiff 
in  error  to  prove  that  there  was  no  evidence  before  the 
grand  jury  who  found  the  indictment,  except  evidence  as 
to  the  playing  in  the  room  over  the  barber's  shop.  And 
therefore  we  decide  nothing  as  to  that  exception. 

For  the  errors  above  mentioned,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded. 


EBERLm  vs.  MAYOR  OF  MOBILE. 

[PROOEEDIXG   FOE   VIOLATION   OF  MLMCIPAL   ORDINANCE.] 

1.  Sufficiency  of  complaint  in  description  of  slave. — In  a  proceeding  for  the  viola- 
tion of  a  municipal  ordinance,  prohibiting  trading  with  slaves,  if  the  com- 
plaint alleges  that  the  defendant  "traded  and  sold  to  sundry  slaves,  the 
names  and  owners  of  whom  are  totally  unknown  to  plaintiff,  to-wit,  one 
black  boy,  about  twenty  years  of  age,  and  one  yellow  boy,  stout  and  heavy," 
— this  is  a  sufficient  description  of  the  slaves, 

2.  Sufficiency  of  complaint  in  averment  of  breach  of  by-law . — Where  the  complaint 
alleges,  that  the  defendant,  on  a  day  certain,  "traded  and  sold  to  sundry 
slaves,"  &c.,  "sundry  commodities,  to-wit,"  &c.,  "in  the  corporate  limits  of 
said  city,  without  the  written  or  personal  assent  or  permission  of  the 
owner,  master,  employer,  or  agent,  contrary  to  the  ordinance  of  said  city 
then  in  full  force,  which  is  hereto  annexed  as  a  part  of  this  complaint," — 
this  is  a  sufficient  allegation  of  a  breach  of  the  by-law. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKixsty. 

The  appellant  was  fined  $50  by  the  mayor  of  the  city 
of  Mobile,  for  an  alleged  violation  of  a  municipal  ordi- 
nance, which  w^as  in  these  words  :  "Be  it  ordained  Dy  the 
mayor,  aldermen,  and  common  council  of  the  city  of  Mo- 
bile, that  it  shall  not  be  lawful  for  any  person  to  buy,  sell 
or  receive  from  any  slave  or  slaves  any  commodity  of  any 
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kind  or  description  wliatsoever,  without  the  consent  of 
the  owner  or  employer  of  such  slave  or  slaves,  in  writing, 
expressing  the  articles  so  permitted,  or  unless  the  owner 
or  employer  of  such  slave  or  slaves  shall  personally  au- 
thorize the  same ;  and  if  any  person  or  persons  shall  sell 
or  receive  from  any  slave  or  slaves,  without  such  consent 
or  permission,  he,  she,  or  they,  so  offending,  upon  con- 
viction, shall  be  fined  in  the  sum  of  fifty  dollars." 

The  complaint  filed  in  the  city  court  was  as  follows :  • 

"Mayor,  Aldermen,  and  Com- J  Plaintiff  charges,  that 
mon  Council  of  Mobile  f the   defendant,    on  the 

vs.  (26tli     day    of    March, 

George  Eberlin.  /1856,  traded    and  sold 

to  sundry  slaves,  the  names  and  owners  of  whom  are  to- 
tally unknown  to  plaintiff,  to-wit,  one  black  boy,  about 
twenty  years  of  age,  and  one  yellow  boy,  stout  and  heavy, 
sundry  commodities,  to-wit,  candles  and  sugar,  in  the 
corporate  limits  of  the  city  of  Mobile,  without  the  written 
or  personal  assent  or  permission  of  the  owner,  master, 
employer,  or  agent,  contrary  to  the  ordinance  of  said  city 
then  in  full  force,  duly  passed  by  the  proper  authorities 
of  said  city,  and  hereto  annexed  as  a  part  of  this  com- 
plaint; wherefore  plaintiff  claims  that  defendant  is  liable 
to  pay  the  said  sum  of  fifty  dollars,  as  fined  by  the  said 
mayor." 

The  defendant  demurred  to  this  complaint,  "because 
the  same  is  insufficient  and  uncertain,  in  this:  that  it 
does  not  state  the  names  of  the  said  negroes  with  whom 
defendant  is  alleged  to  have  traded,  nor  the  names  of 
their  owners,  employers,  or  agents ;  and  because  the  same 
does  not  show  a  breach  of  the  city  ordinance."  The 
overruling  of  this  demurrer,  with  other  matters,  is  now 
assigned  as  error. 


'O' 


Chamberlain  &  Robinson,  for  appellant. 
Daniel  Cuandler,  contra. 
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RICE,  C.  J.— According  to  section  2253  of  the  Code, 
no  objection  to  tlie  complaint  can  be  taken  or  allowed, 
which  is  not  distinctly  stated  in  the  demurrer. 

The  first  objection  stated  therein  is,  that  neither  the 
names  of  the  slaves,  nor  of  their  owners,  are  set  forth  in  the 
complaint.  Bat  we  cannot  sustain  the  objection,  because 
the  allegation  of  the  plaintift''s  ignorance  of  the  names 
and  owners  of  the  slaves,  coupled  with  the  description  of 
the  slaves,  must  be  deemed  a  sufficient  excuse  for  the 
omission  of  their  names,  in  a  proceeding  like  the  present, 
and  under  the  by-law  set  forth  as  part  of  the  complaint. — 
K"oonan  v.  The  State,  1  Smedes  &  Marsh.  562. 

The  second  objection  stated  is,  that  the  complaint  does 
not  show  a  breach  of  the  ordinance  or  by-law.  That  ob- 
jection is  not  Avell  taken.  The  complaint  does  show  a 
breach  of  the  by-law. — Koonan  v.  The  State,  supra; 
1  Wils.  281;  1  Saund.  PI.  &  Ev.  324;  Case  v.  Mayor,  &c., 
of  Mobile,  at  this  term. 

There  is  no  error,  and  the  judgment  of  the  court  below 
is  aflEirmed. 


MOORE  vs.  THE  STATE. 

[indictment  for  gaming.] 

1.  Barbers  shop  is  public  home,  and,  prima  facie,  entirety. — A  barber's  shop  is  a 
public  house,  within  the  prohibition  of  the  statute  against  gaming;  and 
where  a  two-storied  house,  in  a  city  or  town,  is  rented  and  controlled  by  a 
barber,  who  uses  the  two  rooms  on  the  ground  floor  as  his  shop,  the  back 
room  on  the  second  floor  is  also  within  the  prohibition  of  the  statute,  al- 
though accessible  only  by  a  flight  of  stepson  the  outside  of  the  house,  and 
used  by  the  barber  only  in  trying  experiments  in  the  daguerrean  art,  or  as 
a  depository  for  his  broken  apparatus  and  chemicals. 

From  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Robert  Dougherty. 
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The  bill  of  exceptions  in  this  case  is  as  follows  : 
"On  the  trial  of  this  case,  the  State  proved,  by  Blair, 
Jemison,  Lacy  and  Leach,  that  they  had  seen  the  defend- 
ant, within  twelve  months  before  the  finding  of  the  in- 
dictment, play  cards  a  few  times  in  a  back  room  in  the 
upper  story  of  a  house  fronting  on  Main  street  in  the  city 
of  Tuskaloosa,  rented  and  controlled  by  one  Shandy  Jones, 
a  free  man  of  color,  who  pursued  the  business  of  a  public 
barber ;  that  the  lower  rooms  of  said  house  were  used 
by  said  Jones  as  a  barber's  shop  ;  that  there  was  no  in- 
side connection,  or  pass-way,  leading  from  the  lower  to 
the  upper  rooms  of  said  house ;  that  the  only  way  of  get- 
ting into  the  upper  rooms  was  by  a  flight  of  steps,  about 
twenty  feet  in  the  rear  of  said  house,  leading  (from  the 
back  yard  of  an  adjoining  shoemaker's  shop  and  an 
adjoining  hotel)  to  a  platform  above,  from  which  persons 
could  pass  into  a  narrow  passage,  on  one  side  of  which 
there  were  doors  leading  into  the  upper  rooms  of  said 
house,  and  on  the  other  side  doors  leading  into  the  rooms 
above  the  shoemaker's  shop ;  that  said  Jones  did  not  use 
the  upper  rooms  of  said  house  as  an  appendage  to  his 
barber's  shop,  or  in  any  manner  for  or  in  connection  with 
his  business  as  a  barber,  for  either  himself,  his  employees, 
or  customers ;  that  he  used  said  rooms  in  experimenting, 
and  attempting  to  learn  the  art  of  taking  daguerreotypes; 
that  he  took  the  pictures  in  the  front  room,  and  subjected 
them  to  the  necessary  chemical  process  in  the  back  room, 
where  the  playing  took  place,  for  which  purpose  he  had 
suspended  and  kept  before  each  window  of  said  back 
room  large,  thick  curtains,  which  made  the  room  quite 
dark;  that  of  ten  or  twelve  gentlemen  named,  four  fre- 
quently, and  six  or  seven  occasionally,  met  and  played 
cards  in  this  room  ;  that  the  key  of  the  door  of  the  room 
was  kept  by  said  Jones,  from  whom  the  parties  got  it 
when  they  met  to  play  ;  that  the  room-door  was  always 
locked  during  the  playing,  and  no  one  was  permitted  to 
come  in,  except  one  of  those  who  occasionally  met  there, 
or  some  one  who  was  invited  by  them ;  that  persons  very 
often  knocked  at  the  door  while  they  were  playing,  and 
were  refused  admittance ;  that  one  of  the  window-curtains 
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was  raised  during  the  playing,  sufficiently  to  give  the  neces- 
sary light  to  the  room ;  that  the  persons  playing  could 
not  be  seen  from  the  outside,  nor  could  they  see  persons 
on  the  outside ;  that  the  players  might,  perhaps,  if  the 
curtain  was  raised,  he  seen  from  one  window  in  the  ad- 
joining hotel,  by  a  person  thrusting  his  head  out ;  and 
that  the  defendant  never  bet  anv  thin  a;. 

"There  was  evidence,  also,  conducing  to  show  that  said 
Jones,  prior  to  the  time  when  the  playing  took  place,  had 
abandoned  the  attempt  to  learn  the  daguerrean  art ;  that 
his  apparatus  was  broken,  and  some  of  the  chemicals 
which  had  been  used  by  him  were  stored  away  in  one 
corner  of  said  back  room.  It  was  in  evidence,  also,  that 
the  playing  took  place  within  four  months  before  the 
finding  of  the  indictment ;  that  said  back  room  was  used, 
during  that  summer,  several  days  in  each  week,  by  some 
of  those  who  were  in  the  habit  of  playing  cards  there ; 
that  they  used  it  for  that  purpose  whenever  they  wished; 
that  sometimes  there  was  betting,  and  sometimes  there 
was  not. 

"Upon  this  evidence,  the  court  charged  the  jury  as 
follows : 

"1.  That  if  they  believed  from  the  evidence  that  Shandy 
Jones  rented  the  house  on  Main  street,  and  used  the  two 
lower  rooms  to  carry  on  his  trade  as  a  barber,  and  also 
had  control  of  the  upper  rooms  ;  and  that  the  defendant, 
within  twelve  months  before  thefinding  of  the  indictment, 
played  cards  in  the  back  room  overhead,  then  he  was 
guilty,  unless  the  evidence  affirmatively  showed  that  said 
back  room  was  not  used  as  an  appendage  to  the  barber's 
shop,  or  was  not  used  by  said  Jones  in  carrying  on  his 
business,  nor  by  his  emplo3'ees  or  customers,  or  for  the 
convenience  of  said  Jones,  his  employees  or  customers,  or 
that  said  room  was  used  for  some  justifiable  purpose. 

"2.  That  if  they  believed  said  Jones  used  said  back 
room,  in  connection  with  the  adjoining  front  room,  to 
learn  the  daguerrean  art ;  and  that  said  back  room,  while 
said  Jones  was  thus  using  both  rooms,  was  also  used,  at 
the  same  time  when  defendant  played,  by  a  company  of 
men,  several  days  in  the  week,  or  whenever  they  desired 
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to  play  in  it, — then  the  defendant  would  be  guilty,  al- 
though the  door  was  closed,  the  curtains  down,  and  the 
players  could  not  be  seen  from  the  outside. 

"3.  That  if  said  Jones,  before  the  playing  took  place, 
had  abandoned  his  attempt  to  learn  the  daguerrean  art ; 
and  that  said  back  room,  in  which  the  playing  took  place, 
was  used  only  as  a  depository  for  his  broken  apparatus 
and  chemicals,  and  for  no  other  purpose ;  and  that  defend- 
ant, within  twelve  months  before  the  finding  of  the 
indictment,  played  cards  in  said  back  room, — he  was 
guilty." 

The  defendant  reserved  an  exception  to  each  of  these 
charges. 

E.  W.  Peck,  for  the  defendant. 

M.  A.  Baldwin,  Attorney-General,  contra. 

RICE,  C.  J.— On  the  authority  of  Cochran  v.  The 
State,  at  the  present  term,  and  of  the  cases  therein  cited, 
the  judgment  of  the  court  below  in  the  present  case  is 
affirmed. 


McDOUGALD'S  ADM'R  rs.  DAWSON'S  EXECUTOR. 

[assumpsit  for  contribution  betwekn  co-sureties.] 

1.  Plea  of  statute  of  non-claim. — A  plea  in  bar,  averring  that  the  plaintiff's  de- 
mand was  not  presented,  nor  filed  in  the  probate  court,  before  the  com- 
mencement of  the  suit,  is  demurrable,  since  the  suit  may  have  been  com- 
menced before  the  expiration  of  eighteen  months  from  the  grant  of 
administration. 

2.  Filing  claims  against  insolvent  esto/e.— Whether  demands,  on  which  suite"  are 
pending  at  the  time  an  estate  is  reported  insolvent,  are  required  to  be  filed 
in  the  probate  court  like  other  claims,  quceref  (Walker  and  Stone,  J  J. 
differing  in  opinion,  and  Rice,  C.  J.,  not  sitting.) 

3.  Omission  to  file  claim,  on  which  action  is  pending,  no  defense. — The  omission  to 
file  in  the  probate  court,  as  a  claim  against  an  insolvent  estate,  a  demand 
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on  which  an  action  was  pending  Avhen  the  estate  waS  reported  and  decreed 
insolvent,  is  no  defense  to  the  further  maintenance  of  the  action. 

4.  Conclusiveness  of  decree  rejecting  claim  against  insolvent  estate. — A  plea  in  bar, 
averring  the  presentation  of  plaintiff's  demand  as  a  claim  against  tho 
estate  o^' defendant's  intestate,  which  had  been  declared  insolvent,  and  its 
rejection  by  the  proljate  court, — held  insufficient,  on  the  authority  of  Mc- 
Dougald's  Adm'r  v.  Rutherford,  ante,  p.  253. 

5.  Replicatimi  to  plea  of  statute  of  non-claim. — It  is  a  good  replication  to  a  plea 
of  the  statute  of  non-claim,  that  the  suit  was  commenced  within  eighteen 
months  Sifjer  the  grant  of  administration,  since  the  commencement  of  the 
suit  is  a  pnssentation  of  the  claim. 

6.  Sufficiennj  of  evidence  to  authorize  recovery  for  money  paid. — In  an  action  for 
contribution  between  two  co-sureties',  if  the  evidence  shows  that  the  entire 
debt,  for  which  plaintiff,  defendant  and  a  third  co-surety  were  bound,  was 
paid  off  by  plaintiff  and  such  third  co-surety,  but  does  not  show  the  respec- 
tive proportions  paid  by  each,  the  court  should  not  exclude  the  evidence 
on  the  ground  of  its  insufficiency,  nor  charge  the  jury  that  it  is  insufficient 
to  authorize  a  recovery  by  plaintiff,  but  should  leave  its  weight  to  the  de- 
termination of  the  jury. 

7.  Proof  of  agency. — The  fact  that  a  person  acts  as  agent  of  another,  in  receiv- 
ing a  payment  of  money,  does  not  prove  his  agency. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  John  Gill  Shorter. 

Tins  action  was  brought  by  John  R.  Dawson,  and  re- 
vived in  the  name  of  his  executor,  against  the  administrator 
of  Daniel  McDougald,  deceased,  to  recover  contribution 
for  money  paid  by  said  Dawson  on  three  promissory  notes, 
one  for  $5,500,  and  two  for  $2,500  each,  which  were  ex- 
ecuted by  said  McDougald,  Dawson,  and  one  John 
Fontaine,  and  were  payable  to  Ilolbrook,  jSTelson  &  Co.  or 
order ;  and  was  commenced  on  the  14th  March,  1851. 
The  defendant  pleaded,  among  other  things,  1st,  "that 
said  McDougald  does  not  owe  in  manner  and  form  as 
plaintiff  has  complained  against  him";  2d,  "that  the  claim 
on  which  plaintiff  sues  was  never  presented  to  the  adniiil- 
istrator  of  said  McDougald,  nor  filed  in  the  office  of  the 
probate  court  of  Russell  county,  before  the  commence- 
ment of  this  suit";  3d,  ("for  further  plea  in  this  behalf, 
filed  since  the  commencement  of  this  suit,")  that  defend- 
ant was  appointed  administrator  of  said  McDougald,  by 
the  probate  court  of  Russell  county,  on  the  4th  March, 
1850,  and  that  plaintift*  failed  and  neglected  to  present  his 
demand  as  a  claim  against  said  estate,  or  to  file  it  in  the 
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office  of  the  probate  judge  of  said  county,  within  eighteen 
months  after  the  grant  of  said  letters  ;  4th,  ("for  further 
plea  in  this  behalf,  also  filed  since  the  last  continuance,") 
that  said  McDougald's  estate  was  reported  insolvent  by- 
defendant,  as  administrator,  on  the  10th  September,  1851, 
and  was  decreed  insolvent  by  said  probate  court  on  the 
10th  November  following,  and  that  plaintiff  failed  to  file 
his  claim  in  the  office  of  said  probate  judge  within  six 
months  after  the  decree  of  insolvency ;  6th,  "for  further 
plea,  in  the  nature  of  puis  daiTien,  defendant  pleads,  in 
short  by  consent,  that  the  estate  of  said  McDougald  was 
decreed  insolvent  on  the  10th  November,  1851,  and  the 
claims  now  sued  on,  being  presented  to  said  probate  court 
for  allowance,  were  rejected  by  said  court  on  the  17th 
January,  1853,  which  judgment  remains  in  full  force  and 
virtue."  The  plaintiff  took  issue  on  the  first  plea;  de- 
murred to  the  second,  fourth,  and  sixth ;  and  replied  to 
the  third,  in  short  by  consent,  that  this  suit  was  com- 
menced on  the  14th  March,  1851.  The  court  sustained 
the  demurrer  to  the  second,  fourth,  and  sixth  pleas,  and 
overruled  a  demurrer  to  the  replication  to  the  third. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  offered  in  evidence  the  deposition  of  John  D. 
Carter,  which  was  taken  on  interrogatories,  and  which 
was  as  follows : 

^^Answer  to  first  interrogator}/.  The  annexed  notes  were 
made  by  John  Fontaine,  D.  McDougald,  and  John  R. 
Dawson.  From  having  seen  the  three  parties  write,  and 
from  my  knowledge  of  their  handwriting,  I  believe  their 
signatures  to  be  genuine.  I  received  -payment  from  John 
Fontaine  and  John  JR.  Dawson  for  the  two  notes  for  ^2,500 
each,  icith  interest  to  the  time  of  payment,  on  the  days  specified 
on  each  of  the  notes  contained  in  the  memorandum  made  by  me, 
as  notary  public,  at  the  time  payment  was  made,  say,  1st  May, 
1846,  and  Uh  September,  1846.  The  other  of  said  notes,  for 
^5,500,  a7id  interest,  attached  to  said  interrogatories,  and  due 
January  1,  1847,  icas  jmid  as  follows,  viz.,  $3,000  was  remit- 
ted by  John  Fontaine,  John  R.  Dawson,  to  Holbrook,  of 
Ihe  firm  of  Holbrook,  Nelson  ^  Co.,  New  York,  on  the  2Sth 
December,  1846 ;  and  the  balance  was  paid  to  Edward  E. 
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Powers,  by  said  Fontaine  and  Daioson,  on  the  11  th  Ajml^ 
1847,  as  admitted  by  Fontaine,  Dawson,  and  Powers, — Pow- 
ers acting  as  agent  of  said  Ilolbrook,  Nelson  ^  Co.  Each  of 
said  notes  was  handed  over  to  John  R.  Dawson  at  the 
time  they  were  paid.  The  two  notes  of  $2,500  each,  with 
interest,  were  collected  by  me  as  agent  of  the  Mechanics' 
Bank  of  Augusta,  for  Edward  E.  Powers;  and  the  other 
note,  for  $5,500  and  interest,  was  collected  or  paid  as  be- 
fore stated. 

^^ Answer  to  second  interrrgatory .  The  money  due  on  said 
notes  was  paid  by  John  Eontaine  and  John  li.  Dawson, 
as  stated  in  my  answer  to  the  first  interrogatory,  and  I 
have  no  knowledge  that  Daniel  McDougald  paid  any  por- 
tion of  the  same. 

The  defendant  objected  to  the  admission  of  the  itali- 
cized portions  of  these  answers,  on  the  following  grounds: 
to  the  first  sentence,  and  to  the  first  portion  of  the  second 
sentence,  as  italicized,  "because  illegal,  irrelevant,  and 
not  tending  to  prove  any  several  or  individual  payment 
by  plaintift"';  and  to  the  latter  portion  of  the  second  sen- 
tence, "on  the  ground  that  the  admissions  of  Fontaine, 
Dawson  and  Powers  were  not  admissible  to  prove  the 
fact  of  payment,  andtliat  the  agency  of  Pow.ers  was  not 
proved,  nor  offered  to  be  proved."  The  court  overruled 
the  first  two  objections,  and  decided,  on  the  last,  "that 
the  admissions  of  Fontaine  and  Dawson  should  be  ex- 
cluded from  the  jury,  but  overruled  the  objection  in  all 
other  respects."  The  defendant  reserved  exceptions  to 
each  of  these  rulings  of  the  court. 

"This  was  all  the  testimony  offered  on  the  subject  of 
indebtedness  during  the  trial,  and  the  plaintiff' then  closed. 
The  defendant's  counsel  then  moved  the  court  to  exclude 
from  the  jury  that  part  of  the  said  deposition  last  above 
specified,  containing  the  proof  of  payment  to  Powers  by 
his  admissions,  on  the  additional  ground  that  plaintiff 
had  closed  without  introducing  any  other  proof  relating 
to  the  agency  of  Powers ;  but  the  court  overruled  the 
motion,  and  defendant  excepted.  The  defendant's  coun- 
sel then  moved  the  court  to  exclude  from  the  jury  the 
whole  of  Carter's  testimony,  because   it   did   not  tend  to 


JANUARY  TERM,  1857. 65T 

McDoufraWs  Adm'r  v.  Dawson's  Executor. 

prove  any  several  or  individual  payment  by  plaintiftj  nor 
to  show  any  liability  on  the  part  of  McDougald  or  his 
estate  to  the  plaintiff;  but  the  court  overruled  this  mo- 
tion, and  defendant  excepted. 

"The  defendant's  counsel  asked  the  court  to  charge 
the  jury, — 

"1.  That  although  they  might  believe  all  the  said  tes- 
timony, the  plaintift^  was  not  entitled  to  recover  under 
the  proof. 

"2.  That  the  proper  construction  of  said  Carter's  an- 
swer to  the  first  interrogatory,  where  he"  uses  the  words, 
*I  received  payment  from  John  Fontaine  and  John  R. 
Dawson  for  the  two  notes  for  $2,500  each,'  unless  other- 
wise explained  by  some  other  testimony  than  what  is  in 
his  answer,  is,  that  the  payment  by  Fontaine  and  Dawson 
was  a  joint  payment. 

"3.  That  the  words,  'said  Powers  acting  as  the  agent 
of  said  Ilolbrook,  I^elson  &  Co.,'  as  used  by  said  witness 
in  his  answer,  did  not  tend  to  prove  the  agency  of  Powers." 

The  court  refused  each  one  of  these  charges,  and  in- 
structed the  jury,  on  the  last  point,  "that  the  evidence,  if 
believed  by  them,  might  tend  to  prove  the  fact  of  Powers' 
agenc}^  but  was  not  of  itself  sutReient  proof";  and  the 
defendant  excepted,  both  to  the  charge  given,  and  to  the 
refusal  to  give  the  several  charges  asked. 

Geo.  D.  Hooper,  and  Jas.  E.  Belser,  for  appellant. 
L.  E.  Parsons,  and  John  White,  contra. 

WALKER,  J.— The  defendant  in  this  case  pleaded 
seven  pleas.  Demurrers  were  sustained  to  the  2d,  4th, 
6th,  and  7th  pleas.  The  sustaining  of  the  demurrers  to 
the  2d,  4th,  and  6th  pleas  is  assigned  for  error.  There  is 
no  assignment  as  error  of  the  sustaining  the  demurrer  to 
the  7th  plea.  The  assignments  of  error,  therefore,  render 
it  necessary  for  us  to  pass  upon  the  sufficiency  of  the  2d, 
4th,  and  6th  pleas,  but  not  of  the  7th. 

The  2d  plea  avers,  that  the  claim  sued  upon  was  not 
presented  to  the  defendant,  nor  filed  in  the  probate  court, 
before  the  commencement  of  the  suit.     This  plea  was 
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clearly  bad.  ■  It  does  not  follow  that  the  claim  is  within 
the  statute  of  non-claim,  because  it  was  not  presented 
before  the  commencement  of  the  suit.  The  suit  may 
have  been  commenced  within  less  than  eighteen  months, 
and  was  in  fact  commenced  within  less  than  twelve  months 
from  the  grant  of  administration. 

The  4th  plea  avers  the  omission  to  file  the  plaintiff's 
claim  within  six  months  after  the  decree  of  insolvency. 
By  a  comparison  of  the  date  of  the  report  and  decree  of 
insolvency,  as  averred  in  the  plea,  with  the  date  of  the 
institution  of  the  suit,  it  appears  that  the  suit  was  pend- 
ing before  the  report  and  decree  of  insolvency.  The 
claims  which  the  statute  designed  should  be  filed  in  the 
probate  court,  are  those  which  are  liable  to  contestation 
in  that  court.  The  claims  required  to  be  filed  in  the 
probate  court  may,  in  that  tribunal,  be  contested  with  all 
the  formality  of  proceeding  incident  to  a  regular  suit,  and, 
if  not  contested,  ultimately  acquire  the  force  of  a  judg- 
ment. That  claims  in  suit  when  the  estate  is  declared 
insolvent  are  not  intended  to  be  classed  with  the  claims 
required  to  be  filed,  is  shown  by  the  fact  tliat  another 
section  of  the  statute  provides  for  the  continuance  of 
pending  suits,  andevidently  contemplates  that  the  claims 
prosecuted  in  such  suits  shall  be  contested,  and  rejected 
or  established,  in  the  tribunal  which  has  jurisdiction  of 
them  at  the  time  of  the  decree  of  insolvency.  The  only 
construction  of  the  statute,  which  harmonizes  its  provis- 
ions, is  that  which  exempts  claims  sued  upon  at  the  date 
of  the  report  of  insolvency  from  the  necessity  of  filing 
in  the  probate  court  within  six  months,  and  leaves  such 
pending  suits  unafifected,  except  to  prohibit  the  issue  of 
execution,  and  to  require  a  transcript  of  the  judgment  to 
be  filed,  so  that  it  may  take  its  pro-rata  sliare.  For  these 
reasons,  the  writer  of  this  opinion  concludes,  that  the 
omission  to  file  the  claims  sued  upon  in  the  jirobate  court, 
within  six  months,  was  no  defense  to  this  action,  and  that 
the  demurrer  was  properly  sustained  to  the  fourth  plea. 
Judge  Stone  concurs  in  the  conclusion  expressed,  but  not 
in  the  reasoning  by  which  it  is  attained. 

It  is  unnecessary  for  us  to  consider  with  particularity 
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the  sufficiency  of  the  6th  plea.  It  was  insufficient,  for 
reasons  which  are  suggested  in  the  case  of  McDougald's 
Adm'r  v.  Rutherford,  at  the  last  term. 

The  3d  plea  was  simply  the  failure  to  present  the  claim 
within  the  time  presented  by  the  statute  of  non-claim. 
That  the  suit  was  commenced  within  eighteen  months 
was  certainly  a  good  replication.  The  commencement  of 
the  suit  was  a  presentation  of  the  claims. 

"We  find  no  error  in  the  several  rulings  of  the  court 
upon  the  pleadings. 

This  suit  was  brought  to  recover  from  the  defendant 
money  [>aid  by  the  plaintiff's  intestate,  in  part  satisfac- 
tion of  the  proportionate  liability  of  defendant's  intestate 
upon  three  notes  made  by  the  plaintiff's  intestate,  the 
defendant's  intestate,  and  one  Fontaine.  The  proof 
showed  that  the  three  notes  were  paid  off  in  full  by  the 
plaintiff's  intestate  and  Fontaine,  and  there  was  no  other 
proof  on  the  subject  ot  the  payments.  We  do  not  agree 
with  the  defendant's  counsel,  that  the  court  ought  to  have 
excluded  this  proof,  or  charged  the  jury  that  the  plaintiff 
could  not  recover  upon  this  evidence.  In  the  absence  of 
any  participation  in  the  payment  of  the  notes  by  the 
defendant's  intestate,  it  was  the  legal  duty  of  the  plain- 
tift"s  intestate  and  Fontaine  to  pay  in  equal  proportions. 
The  evidence  does  not  satisfactorily  determine  whether 
the  payments  were  the  joint  acts  of  the  plaintiff's  intest- 
ate and  Fontaine,  without  any  discrimination  as  to  their 
respective  contributions  to  the  payments ;  or  whether 
each  contributed  a  moiety;  or,  if  not,  what  was  the 
amount  contributed  by  them  respectively.  The  construc- 
tion of  this  testimony,  and  the  ascertainment  of  its  effect, 
like  the  determination  of  all  other  doubtful  questions  of 
fact,  was  the  province  of  the  jury.  Giving  weight  to  the 
consideration  that  plaintift"'s  intestate  and  Fontaine  were, 
as  lietween  themselves,  each  legally  liable  to  pay  a  moiety, 
and  therefore  that  Fontaine  would  not  be  likely  to  pay 
voluntarily  more  than  half,  the  court  could  not  say  that 
there  was  no  tendency  of  the  proof  to  the  conclusion  that 
the  plaintiff's  intestate  and  Fontaine  paid  equal  amounts. 
The  whole  question  was  properly  left  to  the  jury. 
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One  of  the  sentences  in  the  deposition  read  in  evidence 
by  the  plaintiif,  is  in  the  following  words  :  "The  other  of 
gaid  notes,  for  $5,500  and  interest,  attached  to  said  inter- 
rogatories, and  due  Januarj^  1st,  1847,  was  paid  as  follows, 
to-wit,  three  thousand  dollars  was  remitted  by  John 
Fontaine,  John  E.  Dawson,  to  Ilolbrook,  of  the  firm  of 
Hoi  brook,  l^elson  &  Co.,  ISTew  York,  on  the  28th  Decem- 
ber, 1846;  [and  the  balance  paid  to  Edward  E.  Powers,  by 
eaid  Fontaine  and  Dawson,  on  27th  April,  1847,  as  admit- 
ted by  Fontaine,  Dawson  and  Powers,  said  Powers  acting  as 
agent  of  said  Ilolbrook,  Nelson  &  Co.]  Each  of  said  notes 
was  handed  over  to  J ohn  R.  Dawson  at  the  time  they 
were  paid."  So  much  of  this  sentence  as  is  included  in 
brackets,  was  objected  to  by  the  defendant,  on  the  ground 
that  the  proof  of  the  payment  of  the  balance  on  the  note 
is  made  by  the  witness  to  stand  on  the  admission  of 
Powers,  Fontaine  and  Daw^son,  and  that  that  there  was 
no  proof  of  the  agency  of  Powers.  This  objection  was 
well  taken,  and  should  have  been  sustained.  The  part  of 
the  sentejice  objected  to  does  not  legitimately  admit  of 
any  other  construction,  than  that  the  witness  makes  his 
statement  on  the  information  of  the  three  persons.  The 
declarations  cannot  be  admissible  upon  the  ground  that 
Powders  (one  of  the  declarants)  was  an  agent.  The  mere 
fact  that  he  acted  as  agent,  does  not  prove  the  agency. 
For  the  error  in  overruling  the  objection  to  this  evidence, 
there  must  be  a  reversal. 

STONE,  J. — I  think  that  a  claim  against  an  insolvent 
estate,  to  secure  its  allowance,  should  be  filed  in  that 
court  pursuant  to  the  statute,  notwithstanding  a  suit  may 
be  pending  for  its  recovery.  If  such  claim  is  reduced  to 
judgment,  before  the  time  for  filing  claims  expires,  of 
course  it  will  be  sufficient  to  file  the  judgment ;  and,  pro- 
bably, no  question  could  afterwards  arise  on  the  justness 
of  such  claim.  If,  however,  the  suit  is  not  tried  during 
the  period  allowed  for  filing  claims,  I  am  satisfied  the 
claim  must  be  filed  in  the  probate  court  as  other  claims. 
I  think  the  act  of  1843  admits  of  no  other  construction. 

Judge  Walker  bases  his  opinion  on  his  construction  of 
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the  language  of  the  12th  section  of  that  act.  I  think  the 
same  section  answers  his  argument.  It  provides  that, 
after  judgment,  "a  duly  certified  transcript  of  such  judg- 
ment [may  be]  filed  as  a  claim  .against  the  estate,  as  herein 
provided."  Looking  entirely  through  that  statute,  there 
is  no  provision  for  filing  claims  against  estates  declared 
insolvent,  except  that  found  in  the  9th  section,  which 
limits  the  period  for  filing  to  six  months.  The  terms, 
'■^herein  2)rovided"  vtwxsit  YdlatQ  to  the  provisions  of  that 
section  ;  and  I  find  no  warrant  for  allowing  a  claim  to 
which  exceptions  are  filed,  or  objections  interposed,  unless 
such  claim  was  filed  within  the  time  prescribed  by  the 
9th  section. 

I  think,  however,  that  the  omission  to  file  such  claim 
in  the  probate  court,  furnishes  no  defense,  under  the  act 
of  1843,  to  the  further  maintenance  of  a  suit  pendingin  the 
circuit  court.  The  statute  contains  no  such  provision  ; 
and  I  discover  nothing  in  the  nature  of  the  question, 
which  renders  it  necessary  we  should  so  declare. 

Whether  the  act  of  filing  the  claim  in  the  probate  court, 
and  thus  claiming  an  allowance  there,  afibrds  matter  for 
plea  to  the  further  maintenance  of  the  common-law  suit, 
is  a  question  not  raised  by  this  record,  and  we  need  not 
now  consider  it.  It  is  a  question  which,  under  this  view, 
may  possibly  arise.  It  is  my  decided  opinion,  that  a 
creditor  who,  at  the  time  of  the  declaration  of  insolvency, 
has  a  suit  pending  to  recover  his  demand,  has  no  right, 
by  force  of  his  pending  suit,  to  delay  the  final  settlement 
beyond  the  period  defined  by  the  statute.  In  other 
words,  if  he  fail  to  file  his  claim  in  the  probate  court,  the 
settlement  may  be  had  without  any  reference  to  it,  and 
such  creditor  is  left  to  other  sources  for  its  payment, 
should  there  be  such  sources. — Phelan  v.  Phelan,  13  Ala. 
679 ;  Middleton  v.  Maull,  16  Ala.  482. 

My  attention  has  been  directed  to  a  remark  found  in 
the  opinion  delivered  at  the  last  term  of  this  court,  in  the 
case  of  McDougald's  Adm'r  v.  Rutherford,  and  which 
remark  is  in  conflict  with  the  view  here  expressed  by  me. 
That  remark  was  not  necessar}'  to  the  decision  then  pro- 
nounced, and  it  did  not,  at  the  time,  arrest  my  attention. 
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I  think  vGiy  serious  delays  and  embarrassments  will  grow 
out  of  the  construction  placed  on  tliis  statute  by  my 
brother  Walker, — delays  against  which  the  statute  seems 
to  have  specially  guarded;  and  I  am  unwilling  to  adopt 
his  construction. 


Rice,  C.  J.,  not  sitting. 


WILKC^SOI^  vs.  MOSELEY. 

[case  against  hirer  op  slave  for  negligence.] 

1.  Misjoinder  oj  counts  availahle  on  general  demurrer. — A  misjoinder  of  counts 
may  be  taken  advantage  of  on  general  demurrer  to  the  declaration. 

2.  Amendiiisnt  of  decltralion  after  demurrer  sustained. — After  a  demurrer  bas  been 
sustained  to  a  declaration,  on  account  of  a  misjoinder  of  counts,  the  court 
is  authorized  (Clay's  Digest,  .33i,  §  19)  to  grant  an  amendment  on  terms. 

3.  Joinder  of  case  and  trover. — Case  and  trover  may  be  joined,  in  different  counts, 
in  the  same  declaration. 

4.  riea  mu-st  go  as  far  as  it  professes. — A  plea  which  assumes  to  answer  the  wbole 
declaration,  but  which  does  not  negative  the  cause  of  action  set  out  in 
each  count,  is  demurrable. 

5.  Frivolous  plea  stricken  out  on  motion. — When  non  assumpsit  is  pleaded  to  an 
action  on  the  case  in  tort,  it  may  be  stricken  out  on  motion. 

6.  What  wdncss  may  state. — A  witness,  not  a  physician  or  midwife,  may  testify 
to  the  physical  condition  of  a  slave,  and  may  state  that  said  slave  "was 
sick," — "had  fever," — "was  pregnant,"  &c. 

7.  When  objection  to  deposition  must  be  made. — When  a  deposition  is  taken  on 
interrogatories,  which  are  cros.sed  without  objection,  a  motion  to  exclude 
one  of  the  answers,  which  is  responsive  to  the  interrogatory,  on  the  ground 
that  it  states  the  mare    opinion  of  the  witness,  comes  too  late  at  the  trial. 

8.  Declarations  of  slave,  while  sick,  admissible  as  part  of  res  gestce. — The  di'clara- 
tions  of  a  slave,  while  sick,  as  to  the  nature  of  her  disease,  are  admissible 
evidence  on  the  principle  of  res  gestae,  as  well  as  from  the  necessity  of  the 
case,  although  made  to  a  person  who  is  not  a  physician. 

9.  Form  of  questioji  to  physician. — A  physician  may  be  asked  to  give  his  opinion, 
on  a  hypothetical  state  of  facts,  as  to  the  condition  of  a  person  whom  he 
hpd  never  seen  ;  but  he  cannot  be  asked  his  opinion,  "whether,  from  the 
condition  of"  a  slave,  -'as  described  by  the  witnesses  M.  and  L.,"' whose 
testimony  is'conflicting,  "the  attention  of  a  physician  was  necessary." 

10.  Misrepresentation  in  hiring  slave. — If  a  slave  is  falsely  represented  by  her 
owner,  at  the  time  of  hlring-her,  to  be  a  good  cook,  washer,  and  ironer,  such 
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misrepresentation  authorizes  the  hirer  to  rescind  the  contract,  but  gives 
him   no  right  to  sub-hire  the  slave  to  another  person,  to  be  employed  in  a 
.  service  different  from  that  specified  in  his  own  contract. 

11.  Reliv  incy  of  evidence  to  prove  value  of  date. — In  an  action  to  recover  damages 
for  the  loss  of  a  hired  slave,  defendant  may  adduce  evidence  showing  that 
said  slave  was  not  a  good  cook,  washer,  and  ironer.  (Per  Walker,  J. ; 
Stone,  J.,  holding  that  such  evidence  was  not  admis.sible,  unless  plaintiff 
had  introduced  evidence  to  the  contrary  ;  and  Rice,  C.  J.,  not  sitting.) 

12.  Proof  of  cmloin  on  qLention  of  negligence  in  treatment  of  hired  slave. — In  such 
action,  a  witness  for  defendant  may  testify  "that  prudent  planters  generally 
did  not  call  a  physician  to  attend  their  negroes,  unless  in  dangerous  cases  ; 
but  that  they  permitted  their  overseers  to  administer  medicines  to  slaves 
wlien  sick,  except  in  dangerous  cases,  when  physicians  were  called  in." 

13.  When  fadnre  to  call  in  physician  is  nd  negligence. — The  mere  failure  to  call  in 
a  physician  to  a  hired  slave,  when  sick,  dois  not  constitute  negligence  on 
th  part  of  the  hirer,  if  the  disease  is  plain  and  simple,  and  the  generality 
of  mankind,  in  such  cases,  administer  medicines  without  calling  in  a 
physician. 

4.  Difference  between  counts  in  case  and  trover. — A  count,  alleging  that,  under  a 
contract  by  which  defendant  hired  a  slave  from  plaintiff,  to  be  used  and 
employed  as  a  cook  in  a  specified  city,  it  became  defendant's  duty  there  to 
employ  the  slave  in  that  capacity,  and  not  otherwise  or  elsewhere  ;  that 
dyfeadaiit,  disregarding  his  duty  in  that  behalf,  employed  said  slave  as  a 
field-hand  on  a  plantation  ;  and  that,  by  means  thereof,  said  slave  died,  and 
was  wholly  lost  to  plaintiff, — is  a  count  in  trover,  and  not  in  case. 

15.  Wiiver  of  conversion. — If  the  owner  of  a  hired  slave,  with  full  knowledge  of 
a  conversion  daring  the  term,  afterwards  transferstoanother  the  note  given 
for  the  hire,  without  any  deduction,  and  the  note  is  paid  by  the  hirer, — the 
owner  is  estopped  from  afterwards  bringing  trover  for  the  conversion. 

16,  Hirer's  liability  for  loss  of  slave. — To  authorize  a  recovery  in  case  against  the 
hirer  of  a  slave,  when  it  is  shown  that  the  slave  died  in  his  possession  before 
the  e.\piration  of  the  term  oi  hiring,  it  must  appear  that  the  death  resulted 
from  some  violation  of  duty  on  his  part. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  tlie  Hon.  John  Gill  Shorter. 

This  action  was  brought  by  Robert  A.  Moseley  against 
Beverly  N.  Wilkinson,  to  recover  damages  for  the  loss  of 
a  hired  slave.  The  case  was  before  this  court  at  two  for- 
mer terms,  and  was  each  time  reversed  and  remanded. — 
Sue  18  Ala.  288  ;  24  Ala.  411. "  A  demurrer  was  sustained 
to  the  whole  declaration,  on  account  of  a  misjoinder  of 
counts  ;  and  leave  was  granted  to  the  plaintiff  to  amend, 
on  payflient  of  costs.  The  plaintiff*  then  filed  a  new  dec- 
laration, containing  three  counts,  the  last  of  which  was  a 
count  in  trover.     The  first  count   of  the  new  declaration 
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averred,  that  on  the  1st  February,  1844,  phniiitift' hired  to 
defendant  two  slaves,  Squire  and  Adeline,  for  the  space 
of  one  year  from  that  time,  for  a  certain  reasonable  re- 
ward, and  then  and  there  delivered  said  slaves  to  defendant; 
that  it  thereby  became  defendant's  duty  "to  take  due  and 
proper  care  of  Siiid  slaves,"  and,  in  the  event  of  their 
sickness,  "to  bestow  upon  them  proper  care,  medical 
treatment  and  attention";  that  the  woman  Adeline  be- 
came sick  during  the  term,  and  required  medical  treat- 
ment;  and  that  defendant,  disregarding  his  duty  in  that 
behalf,  failed  and  neglected  to  bestow  or  procure  for  her 
proper  medical  attendance  and  treatment ;  by  means 
whereof,  she  became  wholly  lost  to  plaintiff.  The  second 
count  averred,  that  plaintiff  hired  to  defendant  said  two 
slaves,  from  the  1st  Februar^^  1844,  to  the  1st  January, 
1845,  to  be  used  and  employed  by  defendant  in  the  city 
of  Montgomery,  and  Adeline  to  be  employed  as  a  cook; 
that  it  thereby  became  defendant's  duty  to  employ  said 
slave  in  the  manner  specified  in  said  contract,  and  not 
otherwise;  that  defendant,  in  breacliof  hisduty  in  that  be- 
half, used  and  employed  said  Adeline  as  a  field-hand  on 
a  plantation  outside  of  the  city  of  Montgomery  ;  and  that, 
by  means  thereof,  she  died,  and  became  whollj^  lost  to 
plaintiff. 

To  this  declaration  the  following  pleas  were  filed : 
1.  That  defendant  had  possession  of  said  slave  Adeline 
under  and  by  virtue  of  a  contract  of  hiring  from  plaintifl", 
from  the  Ist  February,  1844,  to  the  1st  January,  1845  ; 
and  that  she  died  before  the  expiration  of  said  term. — 
2.  (In  addition  to  tlie  facts  stated  in  the  first  plea,)  That 
after  the  death  of  said  slave,  and  with  full  knowledge  of 
her  death,  and  of  the  manner  in  which  she  had  been  used 
andemployed  by  defendant,  plaintiff  received  and  collected 
the  entire  amount  due  by  the  note  given  for  the  hire,  and 
thereby  ratified  defendant's  use  and  employment  of  said 
slave. — 3.  Non  as.<^um2ysit  to  the  first  and  second  counts, 
and  not  guilty  to  the  third. — 4.  Xot  guilty,  to  each  count. 
5.  (After  averring  the  contract  of  hiring,  and  the  death 
of  the  slave  before  the  expiration  of  the  term,  as  in  the 
first  and  second  counts,)  "That  the  damages  sought  to  be 
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recovered  arise  out  of  the  supposed  violation  by  defend- 
ant of  said  contract,  after  it  was  made,  and  before  the 
death  of  said  slave. — 6.  "The  same  allegations  contained 
in  the  let,  2d,  and  5th  pleas,— all  in  short  by  consent." 

The  plaintiff  demurred  to  the  1st,  2d,  5th,  and  6th 
pleas ;  took  issue  on  the  4th,  and  moved  the  court  to 
strike  out  the  3d.  The  court  sustained  each  demurrer, 
and  also  struck  out  the  3d  plea  ;  and  the  cause  was  sub- 
mitted to  the  jury  on  issue  joined  on  the  4th  plea. 

The  facts  disclosed  on  the  trial  are  thus  stated  in  the 
bill  of  exceptions: 

"The  plaintiff  introduced  as  a  witness  his  brother,  P. 
O.  Moselcy,  who  testified,  that  he  was  present  in  January, 
1844,  when  plaintiff' hired  to  defendant  two  negroes,  Ade- 
line and  Squire,  for  the  year  1844,  or  until  christmas  of 
that  year, — the  former  at  ^90,  and  the  latter  at  $50 ;  that 
the  conversation  commenced  by  plaintiff"  telling  defend- 
ant he  understood  he  (defendant)  wanted  to  hire  negroes, 
and,  on  defendant  replying  that  he  did,  plaintiff"  asked 
what  sort  of  negroes  he  wanted ;  that  defendant  answered, 
he  wanted  a  cook,  washer  and  ironcr,  and  a  boy  to  wait 
in  his  store;  that  plaintiff" then  said,  he  thought  he  could 
suit  defendant — that  he  had  an  old  and  experienced  cook, 
washer  and  ironer,  whom  he  could  recommend,  a  girl  who 
had  cooked  in  the  country  for  two  years,  and  a  boy ;  that 
defendant  asked  the  prices,  and  plaintiff"  replied,  $130  for 
the  old  cook,  $90  for  the  girl,  and  $50  for  the  boy ;  that 
defendant  said,  as  his  ftimily  was  small,  he  thought  he  could 
do  with  the  girl,  and  would  take  her  and  the  boy  at  the 
prices  named;  that  after  this,  but  before  the  making  and 
delivery  of  the  notes  for  the  hire,  and  before  the  delivery 
of  the  negroes,  defendant  asked  plaintiff"  why  he  hired  his 
negroes  in  the  city  rather  than  the  country,  and  plaintiff* 
replied,  because  he  could  get  better  prices  in  the  city,  and 
because  it  was  healthier  in  the  city  than  in  the  country ; 
that  the  notes  for  the  hire,  one  for  $50,  and  two  for  $45 
each,  were  then  executed  and  delivered  by  defendant  to 
plaintiff",  and  the  latter  then  delivered  the  negroes  to 
defendant. 

"There  was  proof,  also,  that  in  March  or  April,  1844, 
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defendant  hired  tlie  girl  Adeline  to  one  Hughes,  who 
lived  in  the  country,  about  three  miles  from  the  city  of 
Montgomer}%  and  whose  plantation  lay  upon  the  Alabama 
river;  that  Hughes,  while  she  was  in  his  possession, 
worked  her  in  the  field  with  his  other  field-negroes  ;  and 
that  in  July  or  August  of  that  year  she  died.  The  testi- 
mony tended  to  show  that  she  was  sick  but  about  tliree 
davs.  Moore,  the  overseer  of  Hughes  that  year,  was 
called  as  a  witness  by  plaintiff",  and  testified,  that  on  Sun- 
day, the  last  of  July,  or  first  of  August,  the  girl  had  a 
chill  and  fever,  and  told  him  she  had  been  similarlj'  at- 
tacked the  day  before ;  that  he  gave  her  calomel  on 
Sunday  night,  which  operated  well,  and  castor  oil  oil 
Monday  morning,  which  also  operated  well ;  that  she  ap- 
peared much  better  about  dinner-time  on  that  da^^,  and 
asked  for  something  to  eat,  which  was  given  to  her ;  that 
on  Monday  night,  about  dark,  she  was  much  worse,  and 
complained  of  pain  in  her  side ;  that  he  took  about  a  half- 
pint  of  blood  from  her,  and  put  a  mustard-plaster  on  her 
side  and  stomach,  and  on  her  wrists  ;  that  she  seemed 
relieved  of  pain  in  a  short  time  after  the  bleeding  and 
application  of  the  mustard-plaster,  and  went  to  sleep; 
that  he  remained  with  hf^until  eleven  o'clocl^  at  night, 
and  she  still  slept;  that  he  left  a  negro  man  and  woman 
to  sit  up  with  her,  with  directions  to  call  him  if  any 
change  occurred ;  that  one  of  the  negroes  called  him  about 
day-light  the  next  morning,  and  said  that  Adeline  was 
worse  ;  that  he  then  went  out,  and  found  her  dying,  and 
she  soon  aftei-wards  died.  Moore  testified,  also,  that 
Hughes  was  aware  of  the  girl's  sickness,  and  of  the  man- 
ner of  his  treatment,  at  the  time,  and  permitted  it;  that 
the  girl  was  a  good  field-hand ;  that  he  was  no  physician, 
and  did  not  know  what  disease  Adeline  had,  unless  it  was 
chills  and  fever ;  that  he  had  been  overseer-ing  for  fifteen 
years,  and  had  been  in  the  habit  of  administering  medi- 
cines to  sick  slaves  on  the  places  where  he  was  living. 
Defendant  proposed  to  prove  by  Moore,  in  this  connec- 
tion, that  prudent  planters  generally  did  not  call  in  a 
physician  to  attend  their  negroes,  unless  in  dangerous 
cases ;  but  that  they  allowed  and  permitted  their  over- 
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seers  to  administer  medicine  to  slaves,  when  sick,  except  in 
dangerous  cases,  when  physicians  were  called  in.  Plain- 
tift' objected  to  this  testimony,  and  the  court  sustained 
the  objection;  to  which  defendant  excepted. 

"It  was  in  evidence,    also,   that  several  physicians  re- 
sided in  the  city  of  ^lontgomery ;  that  the  neighborhood 
of  Hughes'  plantation  was   more  sickly  than  the  city  of 
Montgomery,  though  it  had  been  more  hcaltliy  than  the 
city  a  year  or  so  previously ;  and  that  Mrs.  Linn,  a  wit- 
ness for  plaintiff,  was  an  old  lady,  had  been  several  times 
married,  and  was  the  mother  of  children ;  but  there  was 
no  proof  of  her  being  a  physician  pr  midwife.     Dr.  Ames, 
a  practicing  physician,  wlio  had  heard   the  testimony  of 
Moore  and  Mrs.  Linn,  was   introduced  as   a  witness,  by 
plaintiff,  and  testified,   that  ho   was   not   able,   from  the 
statements  of  Moore,  to  form  an  opinion  of  what  the  dis- 
ease was,  as  no  sufficient  indications  or  symptoms  were 
given  by  Moore ;  that  he  could  not  form  an  opinion  from 
the  united  declarations  of  Moore  and  Mrs.  Linn,  because 
of  their  contradictions  as  to  the  nature  and  symptoms  of 
the  disease ;  and  that  he  could  not,  for  this  reason,  express 
an  opinion  as  to  whether  Moore's  treatment  was  proper 
or  improper.     Moore  and   Mrs.  Linn  were  the  only  wit- 
nesses who  testified  as  to  the  nature   of  the  disease  and 
its  treatment.     Plaintiff  asked  Dr.  Ames,  whether,  in  his 
opinion,  from  the  condition  of  the   girl   as   described  by 
Moore  and  Mrs.  Linn,  the  attention   of  a  physician  was 
necessary.     The  defendant  objected  to  this  question,  but 
the  court  overruled  the  objection,  and  defendant  excepted. 
Dr.  Ames  said,  in   his   opinion,   from   the   statements  of 
Moore  and  Mrs.  Linn  as  to  her  condition,  the  girl  needed 
the  attention  of  a  physician.     The  evidence  showed  that 
no  physician  was  sent   for    or    called   in   to   attend  her. 
There  was  evidence  that  Mrs.  Linn  did  not  see  Adeline 
while  sick,  and  was  not  at  Hughes'  house  while  she  was 
sick,  but  was  there,  and   saw  a  girl  of  Hughes',  named 
Sarah,  while  sick,  who  was  about  the  same  size,  age,  and 
color  of  Adeline ;  and  there  was  evidence,   also,   other 
than  her  own,  that  she  was  intimate  with  Hughes'  fiim- 
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ily,  knew  his  negroes,  and  knew  Adeline,  and  was  there 
at  the  time  she  was  sick. 

"Evidence  was  introduced  by  defendant,  tending  to 
show  that,  after  the  death  of  Adeline,  plaintiff"  was  in- 
formed of  it,  and  of  her  having  died  at  Hughes';  that 
after  this  information,  plaintiff'  sold  defendant's  notes, 
given  for  the  hire  of  both  negroes,  to  one  Noble,  at  a 
rate  of  discount  usually  given  for  good  notes;  that  the 
notes  were  paid  by  defendant  to  jSToble,  about  the  time 
they  became  due,  without  any  deduction  from  them.  But 
there  was  no  evidence  of  any  information  received  by 
plaintiff*,  of  the  hiring,  to  Hughes,  the  working  of  the 
negro  in  the  field,  or  of  her  treatment,  before  he  sold  the 
notes,  other  than  is  mentioned  above ;  but  there  was  evi- 
dence that  he  was  twice  in  Montgomcrj',  after  the  negroes 
were  hired  to  Hughes,  and  before  he  sold  the  notes  to 
Noble,  and  was  in  the  city  two  or  three  days ;  also,  that 
both  slaves  were  hired  to  Hughes  at  the  same  time." 

Plaintiff  then  offered  in  evidence  two  depositions  of 
Mrs.  Linn,  the  first  of  which  w^as  as  follows : 

"I  know  the  parties.  I  saw  a  girl  named  Adeline,  be- 
longing to  plaintiff,  at  Andrew  B.  Hughes',  but  do  not 
know  of  her  ever  being  hired  to  B.  N.  Wilkinson.  I  saw 
said  girl  at  Hughes'  house,  in  1844,  in  the  month  of  Au- 
gust, I  think.  I  do  not  know  how  she  came  into  Hughes' 
possession,  or  from  whom  he  got  her.  Said  girl  was  very 
sick  when  I  saw  her,  which  was  in  the  afternoon  ;  and  on 
my  visiting  the  house  the  following  day,  I  was  informed 
by  the  overseer,  Mr.  Moore,  that  she  was  dead.  She  had 
a  violent  fever  when  I  saw  her,  and  was  in  the  family  way, 
and  told  me  that  she  was  in  great  pain.  I  only  saw  her  that 
one  time.  I  have  no  knowledge  how  she  was  treated, 
nor  what  attention  she  received,  nor  what  physician  at- 
tended her.  I  told  Mr.  Hughes  that  the  girl  icas  very  sick. 
The  overseer  said,  he  had  given  her  a  large  dose  of  calo- 
mel, and  it  operated  very  well.  The  negro  girl  told  me, 
that  no  physician  attended  on  her.  She  had  a  violent 
fever,  and  complained  very  much  of  her  head.  She  was 
also,  in  my  judgment,  pregnant  at  the  time.  I  cannot  say 
positively,  but  expect,  that   she   died   of  the  disease  she 
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was  suffering  under  when  I  saw  her.  Mr.  Hughes  was 
very  sick  at  the  time  I  saw  the  girl.  I  never  saw  any 
physician  there.  Mr.  Hughes  told  me,  that  Dr.  Ames 
attended  on  him.  This  was  in  the  year  1844,  and,  I  be- 
lieve, in  the  month  of  August ;  but  I  cannot  state  what 
day  of  the  month  it  was.  Mr.  Hughes  told  me,  that  the 
physician  came  once  in  two  or  three  days,  and  then  gen- 
erally when  sent  for.  I  do  not  know  that  the  physician 
was  called  to  see  Adeline,  nor  that  he  saw  her  or  pre- 
scribed for  her,  nor  how  long  he  had  been  attending 
there  before  she  died.  I  heard  that  Mr.  Hughes  was  sick 
before  I  went  there.  I  do  not  know  that  the  physician 
was  at  the  house  the  day  Adeline  died.  I  did  not  see 
him  there  at  all  when  I  was  there.  I  should  say  that  the 
girVs  disease,  at  the  time  I  saw  her,  was  such  as  required  the 
attention  of  a  physician.  I  thought  she  needed  medical  aid^ 
and  considered  her  situation  dangerous,  so  far  as  I  could  judge 
women's  complaints.  I  did  not  see  any  attention  paid  to 
her.  She  was  lying  on  the  kitchen-floor,  with  nothing 
under  her.  Mr.  Hughes  was  very  sick  at  the  time,  and 
unable  to  go  about." 

The  second  deposition  of  this  witness  was  follows: 
*^  According  to  mg  judgment,  Adeline  had  a  violent  fever,  and 
complained  of  pain  in  her  head,  and  that  she  had  pains 
in  the  lower  part  of  her  stomach.  Mg  reasons  for  saying 
that  she  was  pregnant,  are,  because  she  told  me  so,  and  I  also 
judged  that  she  was  in  that  way  from  her  size;  no  examination 
was  made  in  my  presence.  From  the  situation  in  which  I  saw 
the  girl,  having  a  high  fever,  and  appearing  to  be  in  great  pain, 
and  from  the  experience  1  have  had  in  similar  cases,  having 
seen  many  women  in  pregnancy  and  diseases  incident  thereto,  I 
formed  the  opinion  of  the  case  which  I  expressed  on  my  former 
examination.  I  saw  Mr.  Moore,  the  overseer,  at  the  time 
I  saw  the  girl ;  but  did  not  see  any  attention  given  to  the 
girl,  nor  any  of  the  negroes  waiting  on  her.  I  do  not 
know  whether  any  of  the  negroes  were  permitted  or  pre- 
vented waiting  on  her.  Not  knowing  Mr.  Moore,  I 
cannot  say  whether  he  was  drunk  or  sober.  Wliile  there, 
I  saw  him  frequently  drinking  liquor,  which  I  believe  was 
37 
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whiskey.  I  did  not  see  anything  uncivil  or  improper  in 
him ;  his  conduct  and  behavior  were  not  out  of  the  way. 
I  did  not  say  anything  to  him  about  Adeline,  until  after 
her  death.  I  saw  Adeline  twice  during  the  same  evening 
while  I  was  there ;  went  to  see  her  at  the  request  of  Mr. 
Hughes  ;  saw  her  but  a  few  minutes  each  time,  examined 
her,  and  asked  her  some  questions.  I  do  not  recollect  to 
have  seen  any  person  there,  except  Mr.  Hughes  and  Mr. 
Moore." 

To  each  one  of  the  italicized  sentences  in  these  depo- 
sitions the  defendant  objected,  and  moved  the  court  to 
exclude  the  same  from  the  jury,  on  the  ground  that  they 
were  the  expression  of  mere  opinions  by  the  witness,  and 
that  there  was  no  proof  which  authorized  the  admission 
of  her  opinions  as  evidence  ;  and  to  the  overruling  of  these 
several  objections  exceptions  were  reserved. 

"The  defendant  offered  to  show,  by  the  depositions  of 
two  female  witnesses,  that  said  girl  Adeline,  before  and 
after  she  was  hired  to  defendant,  was  not  a  cook,  washer, 
and  ironer";  and  reserved  an  exception  to  the  exclusion 
of  this  evidence. 

"Upon  these  facts,  the  court  charged  the  jury,  that  if 
they  found  from  the  evidence  that  the  attention  of  a  phy- 
sician was  necessary  to  the  girl  Adeline  in  her  sickness  ; 
that  no  physician  was  called  to  attend  her ;  and  that  one 
could  have  been  procured  in  reasonable  time  and  dis- 
tance,— then  the  burden  of  proof  was  on  the  defendant, 
to  show  that  proper  medical  treatment  and  attention  was 
given  to  her  ;  and  that,  if  defendant  had  not  shown  such 
proper  medical  treatment  and  attention,  plaintiff  was  en- 
titled to  a  verdict  for  the  loss  of  said  slave. 

"The  defendant  excepted  to  this  charge,  and  requested 
the  court  to  instruct  the  jury,  that  if  they  believed  the 
terms  of  the  contract  were  truly  stated  by  the  witness 
Moseley ;  and  that  the  defendant,  before  the  expiration 
of  the  term  of  hiring,  hired  said  Adeline  to  Hughes,  where 
she  was  worked  in  the  field,  and  died  ;  and  that  plaintiff 
afterwards,  before  the  institution  of  this  suit,  with  full 
knowledge  of  all  the  facts  and  circumstances  concerning 
her  hiring  to  Hughes,  her  sickness,  treatment  and  death, 
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disposed  of  the  notes  given  for  the  hire,  for  a  valuable 
consideration,  without  any  deduction  on  account  of  the 
death  of  said  Adeline  before  the  expiration  of  the  term  of 
hiring ;  and  that  defendant  afterwards,  before  the  institu- 
tion of  this  suit,  paid  oft"  said  notes  to  Noble,  without  any 
deduction  therefrom, — then  plaintifi"  could  not  recover 
under  the  second  count  in  the  declaration." 

The  defendant  also  requested  the  same  charge  as  to 
each  of  the  other  counts.  The  court  gave  the  charge  as 
to  the  third  count,  but  refused  to  give  it  as  to  either  of 
the  other  counts ;  and  to  each  refusal  an  exception  was 
reserved. 

The  rulings  of  the  court  on  the  pleadings,  and  its  other 
rulings  during  the  trial,  as  above  stated,  are  now  assigned 
as  error. 

Thos.  Willliams,  and  "Watts,  Judge  &  Jackson,  for 
appellant. 
Elmore  &  Yancey,  and  Jas.  E.  Belser,  contra. 

STONE,  J. — The  question  of  a  misjoinder  of  counts 
has  been  frequently  considered  in  this  court,  and  it  has 
been  invariably  held,  that  the  defect  can  be  taken  advant- 
age of  on  general  demurer, — Copeland  v.  Flowers,  21  Ala. 
472;  Sheppard  v.  Furniss,  19  Ala.  760;  Jeffbrd  v.  Ring- 
gold, 6  Ala.  544. 

2.  The  power  of  the  court  to  permit  an  amendment, 
after  a  demurrer  for  misjoinder  of  counts  has  been  sustain- 
ed, seems  not  to  have  been  heretofore  considered  in  this 
court.  The  English  authorities  are  not  entirely  in  har- 
mony on  the  question  of  the  effect  of  such  misjoinder. 
See  Jennings  v.  Newman,  4  T.  R.  347  ;  1  Chitty's  PI. 
6  Amer.  ed.,  236.  Neither  is  there  uniformity  in  the 
American  decisions. — Cooper  v.  Bissell,  16  Johns.  146 ; 
Pell  V.  Lovett,  19  Wend.  546 ;  S.  C,  22  Wend  369  ;  Gov- 
ernor V.  Evans,  1  Pike,  349.  However  the  rule  may  exist 
in  other  States,  we  are  satisfied  that,  under  our  statute  of 
1824,  (Clay's  Digest,  p.  334,  §  119,)  the  court  was  author- 
ized to  grant  the  amendment  on  terms. 

3.  Case  and  trover  may  be  joined  in  the  same  action. 
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See  1  Chitty's  PI.  240  ;  Ilorsley  v.  Branch,  1  Humph.  199. 
Hence  the  demurrer  to  the  declaration  was  rightly  over- 
ruled. 

4.  The  1st,  2d,  5th  and  6th  pleas,  each  assume  to 
answer  the  whole  declaration.  They  do  not  negative  the 
negligence  charged  in  the  first  count ;  and  for  that  defect, 
the  demurrer  to  them  was  rightly  sustained. 

5.  The  3d  plea  was  frivolous,  and  the  court  did  right 
in  striking  it"  out.  Non  assumpsit  is  no  defense  to  an  action 
in  tort. 

6.  Separate  motions  were  made  to  exclude  several 
portions  of  the  testimony  of  Mrs.  Linn.  The  testimony 
which  the  defendant  sought  to  exclude  was  mostly  of  one 
and  the  same  character.  It  consisted  of  expressions  by 
the  witness  that  the  slave  was  sick, — had  fever, — was  preg- 
nant, &c.  The  argument  is,  that  inasmuch  as  the  witness 
is  not  shown  to  be  a  physician  or  midwife,  she  cannot  be 
heard  to  give  opinions.  jSTeither  one  of  these  inquiries 
involves,  necessarily,  a  knowledge  of  the  science  of  medi- 
cine. Most  persons,  of  ordinary  experience,  are  able  to 
answer  them.  They  are  usually  determinable  by  the 
services,  and  we  think  the  motion  to  exclude  them  was 
correctly  overruled. — Milton  v.  Rowland,  11  Ala.  732. 

7.  The  opinion  of  this  witness,  that  the  slave  needed 
the  services  of  a  physician,  rests  on  a  different  principle. 
The  opinion  of  the  witness,  on  this  point,  had  been  direct- 
l}'^  called  for  in  the  interrogatories ;  and  those  interroga- 
tories had  been  crossed,  without  pointing  out  this  or  any 
other  objection.  It  was  too  late  to  move  its  exclusion  at 
the  trial.  Parties  cannot  in  this  way  speculate  on  the 
chances  of  a  favorable  answer,  and,  if  unfavorable,  then 
have  the  testimony  excluded. — Francis  v.  Ocean  Ins.  Co., 
6  Cow.  404 ;  Washington  v.  Cole,  6  Ala.  214. 

8.  The  statements  of  the  slave,  made  to  Mrs.  Linn,  that 
she  (the  slave)  was  pregnant,  &c.,  were  admissible  under 
the  authority  of  Eckles  &  Brown  v.  Bates,  26  Ala.  655 ; 
and  Rowland  v.  Walker,  18  Ala.  749. 

9.  The  objection  to  the  question  propounded  to  Dr. 
Ames  should  have  been  sustained.  It  did  not  call  for  his 
opinion,  based  on  a  state  of  facts   either  known   to   the 
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witness,  or  stated  hjpotheticalbj  in  the  inquiry.  He  was 
asked  to  give  his  opinion  of  the  "condition  of  the  girl,  as 
described  by  the  witnesses  Moore  and  Mrs.  Linn."  The 
bill  of  exceptions  informs  us,  that  the  testimony  of  these 
witnesses  was  in  conflict.  Before  Dr.  Ames  could  give 
his  opinion,  as  called  for  by  this  question,  he  must  first 
determine  the  condition  of  the  slave.  To  do  this,  he  was 
required  to  pass  on  the  credibility  of  the  witnesses;  to  weigh, 
reconcile,  and  construe  their  evidence.  All  this  was  a 
clear  invasion  of  the  province  of  the  jury. — 1  Greenl.  Ev. 
§  440,  and  authorities  cited.  But,  if  there  had  been  no 
conflict  in  the  testimony,  the  question  would  have  been 
equally  inadmissible.  If  it  was  desirable  to  obtain  Dr. 
Ames'  opinion  of  a  case  of  which  he  had  no  personal 
knowledge,  the  proper  question  would  be,  to  ask  his 
opinion  on  a  supposed  or  hypothetical  state  of  facts. 
The  question  might  be  varied,  either  in  the  direct  or  cross 
examination,  so  as  to  obtain  his  opinion  on  each  phase  of 
the  case  which  any  part  of  the  testimony  tended  to  estab- 
lish. This  form  of  question  will  leave  with  the  jury  the 
undisturbed  right  of  weighing  the  evidence,  and  determin- 
ing what  it  proves. — Sills  v.  Brown,  9  Car.  &  P.  601. 

10.  The  bill  of  exceptions  informs  us,  that  the  defend- 
ant offered  to  prove  that  the  slave  Adeline  was  not  a  cook, 
washer  and  ironer ;  that  this  testimony  on  the  motion  of 
plaintiff  was  rejected,  and  defendant  excepted.  If  this 
testimony  was  offered  as  an  excuse  or  reason  for  the  act 
of  Wilkinson  in  sub-hiring  the  slave,  it  was  clearly  inad- 
missible under  any  circumstances.  If,  in  letting  Adeline 
to  hire,  Moseley  had  represented  her  as  a  cook,  washer 
and  ironer,  when  she  was  not,  the  hirer,  on  discovering 
the  representation  to  be  false,  would  have  been  authorized 
to  return  the  slave  to  him,  and  thus  put  an  end  to  the 
contract.  Such  misrepresentation,  however,  would  not 
have  authorized  him  to  sub-let  her  to  another  and  differ- 
ent service.  This  remark  must,  of  course,  be  confined  to 
cases  in  which,  by  the  terms  of  the  contract  of  hiring,  the 
right  to  employ  the  slave  is  restricted  either  as  to  place 
or  service. — Seay  v.  Marks,  23  Ala.  532. 

11.  But  the  pertinency  of  the  question  may  be  consid- 
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ered  in  another  point  of  view ;  namely,  as  affecting  the 
value  of  the  slave.  These  qualifications  would  enhance 
the  market  value  of  the  slave,  and,  of  course,  would 
increase  the  plaintiff's  recovery.  The  absence  of  them 
would,  for  the  same  reason,  prevent  such  increased  recov- 
ery. Whether  the  plaintiff  had  offered  any  proof,  tending 
to  show  that  she  was  a  cook,  washer  and  ironer ;  or 
whether  these  qualities  were  estimated  in  fixing  her  value, 
the  record  does  not  inform  us.  It  is  my  individual  opin- 
ion, that,  under  the  rule  which  requires  us  to  indulge  all 
reasonable  intendments  in  support  of  the  ruling  of  the 
primary  court,  we  ought  to  intend  that  no  such  testimony 
had  been  given,  and  that  no  such  claim  was  set  up. — See 
School  Commissioners  v.  Godwin,  at  the  January  term, 
1857,  and  authorities  cited. 

Another  answer  may  be  made  to  this  assignment  of 
error.  The  offer  seems  to  have  been  one  and  indivisible, 
to  prove  that  Adeline  was  not  a  cook,  washer  and  ironer. 
Although  the  declaration  avers,  that  under  the  contract 
of  hiring,  Wilkinson  was  to  keep  the  slave  in  Montgom- 
ery, and  employ  her  as  a  cook ;  and  although  the  witness 
swears  that,  at  the  time  of  the  contract,  plaintiff"  represent- 
ed tiiat  Adeline  had  cooked  two  years  in  the  country, 
there  is  nothing  in  the  record  which  tends,  in  the  slightest 
degree,  to  show  any  claim  or  pretense  that  she  was  either 
a  washer  or  ironer.  According  to  my  view,  the  offer 
being  general  to  introduce  a  mass  of  evidence,  a  part  of 
which  was  illegal,  the  court  was  not  bound  to  separate 
the  legal  from  the  illegal,  but  was  authorized  to  reject  the 
whole.— 19  Ala.  353  ;  20  Ala.  392  ;  Ih.  828.  Judge  Wal- 
ker, however,  thinks  the  testimony  should  have  been 
received,  as  furnishing  a  predicate  for  fixing  the  value  of 
the  slave.  The  difference  between  us  cannot  work  any 
inconvenience  in  practice ;  and  on  another  trial,  the  course 
of  the  examination  will  determine  the  materiality  of  the 
evidence,  no  matter  which  course  be  pursued. 

12.  We  think  the  witness  Moore  should  have  been 
permitted  to  testify,  "that  prudent  planters  generally  did 
not  call  a  physician  to  attend  their  negroes,  unless  in 
dangerous  cases ;  but  that  they  allowed   and  permitted 
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their  overseers  to  administer  medicines  to  slaves  when 
sick,  except  in  dangerous  cases,  when  physicians  were 
called  in."  If  such  be  the  rule  with  prudent  planters,  we 
know  of  no  other  means  of  proving  it.  Of  course,  it  will 
be  for  the  jury  to  determine,  from  all  the  testimony 
adduced,  whether  any,  and  what  general  regulation  on 
this  subject,  prevails  on  the  plantations  ;  and  whether, 
under  that  regulation,  a  physician  should  have  been  called 
to  this  slave. 

13.  In  the  case  of  the  Ala.  &  Tcnn.  Rivers  R.  R.  Co.  v. 
Burke,  27  Ala.  535,  this  court  held,  on  a  case  strikingly 
like  the  present,  that  a  hirer  is  bound  to  the  obseixance 
of  only  that  "degree  of  care  used  by  the  generality  of 
mankind  in  relation  to  their  own  slaves."  K  this  was. a 
plain  case,  and  the  generality  of  mankind,  either  them- 
selves or  by  their  overseers,  administered  medicines  in 
such  cases,  then,  in  the  absence  of  an  express  contract 
requiring  greater  care,  the  defendant  was  not  required  to 
send  for  a  physician. 

We  are  sensible  that  the  rule  thus  announced  by  us  is 
not  free  from  difficulty.  Sometimes  a  case  which,  to  ordi- 
nary observers,  w'ould  appear  plain  and  simple,  is  in  fact 
of  most  complicated  character.  Sometimes  the  treat- 
ment, even  if  the  case  be  plain  and  simple,  is  inappropri- 
ate in  the  extreme.  Even  physicians  of  the  most  exten- 
sive learning  and  experience  frequently  diffijr  in  their 
treatment  of  diseases  of  the  same  type  ;  and  perhaps  the 
generality  of  mankind^  not  of  that  profession,  in  treating 
disease,  would  differ  yet  more  widely.  We  apprehend 
that  no  certain  and  fixed  rule  could  be  laid  down,  for  the 
treatment  of  all  diseases,  even  of  the  same  name.  We 
further  suppose  that  the  multitude  of  persons,  who  make 
up  what  is  called  the  "generality  of  mankind,"  have 
almost  as  many  theories  for  administering  medicine,  as 
there  are  individuals  composing  that  multitude. 

The  right  to  administer  medicine,  in  a  plain  case,  must 
cany  with  it,  to  some  extent,  the  right  to  determine  when 
a  case  is,  and  when  it  is  not,  a  plain  one.  This  right  is 
not,  however,  without  its  limitation.  The  planter  or  his 
overseer,  who  assumes  to  administer  medicine  in  a  plain 
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case,  must  bring  to  the  service  such  reasonable  knowledge 
and  experience  of  the  diseases  he  treats,  as  are  possessed 
by  the  generality  of  mankind.  If,  possessing  this  knowl- 
edge and  experience,  the  disease  appear  to.be  a  plain  and 
simple  one,  and  he  treat  it,  we  think  he  would  not  be  liable, 
even  if  he  erred;  provided  such  custom  exist  as  was 
attempted  to  be  proved  in  this  ease.  To  hold  otherwise, 
would  be  to  require  of  hirers  of  slaves  greater  care  and 
diligence  than  persons  generally  bestow  on  their  own 
property,  or  even  their  wives  and  children. 

On  the  other  hand,  if  to  one  of  reasonable  knowledge 
and  experience,  the  disease  appear  to  be  complicated  and 
difficult ;  or  if  the  treatment  so  administered  by  the  hirer 
or  his  overseer  be  palpably  improper  in  the  case  as  it 
appears  to  be,  the  custom  attempted  to  be  set  up  would 
not  afford  a  defense.  If  injury  result  from  such  misdi- 
rected treatment,  the  hirer  would  be  clearly  liable.  While 
we  require  of  hirers  only  that  degree  of  care  bestowed  by 
the  generality  of  mankind  upon  their  own  property,  we 
are  unwilling  to  expose  the  property  hired  to  stupid  and 
reckless  empiricism. — Swigert  v.  Graham,  7  B.  Monroe, 
661 ;  Harrison  v.  Snyder,  3  Barb.  Sup.  Ct.  380. 

"We  do  think  the  case  of  Deane  v.  Keate,  3  Camp.  4,  is 
in  conflict  with  this  view.  In  that  case,  there  was  no  proof 
of  any  custom  of  the  generality  of  mankind  on  the.particu- 
lar  subject. — See  Edw.  on  Bailments,  320. 

14.  The  second  count  in  the  declaration,  though  special 
in  form,  is  nothing  more  or  less  than  a  count  in  trover. 
No  negligence,  or  want  of  care,  is  charged  in  it.  It  avers 
only  a  breach  of  duty,  in  sending  the  slave  to  the  country, 
when,  by  the  alleged  terras  of  the  contract,  the  hir<?r  was 
bound  to  keep  her  in  the  city.  True,  the  count  avers  the 
loss  of  the  slave,  as  a  consequence  of  her  being  sent  to 
the  country;  but  this  is  the  statement  of  a  conclusion. 
No  act,  or  omission  of  duty,  is  charged  in  this  count, 
which,  i^er  se,  could  have  caused  the  death  of  the  slave. 
Hence  we  feel  authorized  to  declare  that  it  charges  no 
negligence. 

15.  This,  then,  being  a  count  in  trover,  the  same  de- 
fense which  will  defeat  a  recovery  under  the  third  count. 
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must  defeat  a  recovery  under  the  second.  The  charge 
asked  should  have  heen  given  in  reference  to  this  count,  as 
well  as  the  third. — Moseley  v.  Wilkinson,  26  Ala.  411-16, 
and  authorities  cited ;  Edw.  on  Bailments,  313 ;  Hooks 
V.  Smith,  18  Ala.  338. 

16.  The  charge  given  and  excepted  to  is  calculated  to 
mislead  the  jury.  It  leaves  out  of  view  a  very  important 
inquiry,  and  hinges  the  defendant's  liahility  on  an  erro- 
neous principle.  The  gravamen  of  the  first  count  is,  1st, 
that  the  slave  needed  the  services  of  a  physician ;  2d,  that 
it  was  the  duty  of  the  defendant  to  supply  a  physician  ; 
3d,  that  he  failed  to  do  so ;  and,  4th,  that  in  consequence 
of  such  faifure,  the  slave  was  lost  to  plaintiff.  Each  of 
these  propositions  should  have  been  submitted  to  the 
jury  for  decision  ;  and  the  existence  of  all  was  necessary 
to  a  recovery  under  the  first  count.  The  defendant  was 
not  liable,  under  that  count,  unless  the  jury  were  satisfied, 
under  all  the  proof,  that  the  death  "was  the  result  of  the 
violation  of  duty  on  the  part  of  defendant." — Wilkinson 
V.  Moseley,  18  Ala.  288-293 ;  Edw.  on  Bailments,  320. 

For  the  errors  above  pointed  out,  the  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded. 

Rice,  C.  J.,  not  sitting. 


CAREW  vs.  LOVE'S  ADM'R. 

[detinub  fob  slave.] 

.  Statute  of  frauds  as  to  three  years  possession  of  personnUy. — A  sale  of  personal 
property,  under  legal  process  against  the  loanee,  on  a  debt  contracted  before 
the  expiration  of  three  years  possession  by  him,  does  not  divest  the  title  of 
the  lender,  nor  confer  a  valid  title  on  the  purchaser.  (Walkkk,  J.,  dis- 
senting.) 

Appeal  from  the  Circuit  Court  of  Autauga.. 
Tried  before  the  Hon.  Robert  Dougherty. 
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This  action  was  brought  by  the  administrator  of  Eras- 
mus Love,  deceased,  against  Ebenezer  Gr.  Carew  aild 
others,  to  recover  a  slave  which  the  defendants  had  pur- 
chased at  execution  sale  against  one  E.  D.  Jarrett,  who 
held  possession  under  a  loan  from  said  Love.  The  bill  of 
exceptions  is  in  these  words  : 

"Plaintiff  proved  title  to  the  slave  in  himself  as  admin- 
istrator, the  defendants'  conversion  before  the  commence- 
ment of  the  suit,  the  value  of  the  slave,  &c.  Defendants 
introduced  evidence,  tending  to  show  that  E.  D.  Jarrett 
had  been  in  uninterrupted  possession  of  said  slave  for 
three  years  before  he  was  sold  by  the  sheriff  as  the  prop- 
erty of  said  Jarrett ;  but  the  testimony  on  this  point  was 
conflicting.  The  evidence  showed  that,  whilst  said  Jarrett 
was  in  possession  of  said  slave,  the  debt  was  contracted 
on  which  the  judgment  was  obtained  under  which  said 
slave  was  sold  ;  but  that  said  Love  had  regained  posses- 
sion of  said  slave,  before  the  rendition  of  said  judgment, 
and  before  the  execution  was  placed  in  the  hands  of  the 
sheriff.  The  evidence  showed,  also,  that  Jarrett  lived  in 
Autauga  county  whilst  he  had  said  slave  in  his  possession  ; 
that  the  defendants  had  the  slave  sold  under  execution, 
and  became  themselves  the  purchasers  ;  and  there  was 
evidence,  also,  tending  to  show  that  the  slave  was  loaned 
to  Jarrett  by  Love. 

"On  this  evidence,  the  court  charged  the  jury,  that 
although  they  might  believe  from  the  evidence  that  the 
slave  was  loaned  to  Jarrett  by  Love ;  and  that  said  slave 
may  have  remained  in  the  uninterrupted  possession  of 
said  Jarrett  for  three  years ;  and  that  the  debt,  on  which 
the  judgment  was  obtained  under  which  said  slave  was 
sold,  was  contracted  whilst  said  slave  was  in  Jarrett's 
possession, — yet,  if  Love  regained  the  possession  of  said 
slave  before  the  rendition  of  said  judgment,  the  slave  was 
not  subject  to  said  judgment  and  execution,  and  that  the 
title  to  said  slave  was  in  Love's  estate." 

The  defendants  excepted  to  this  charge,  and  they  now 
assign  it  as  error. 
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Wm.  H.  Is^orthington,  and  "Watts,  Judge  &  Jackson, 
for  appellants. 

Elmore  &  Yancey,  contra. 

RICE,  C.  J. — The  2d  section  of  our  statute  of  frauds 
of  1803,  among  other  things,  prescribes  the  manner  in 
which  certain  instruments  shall  be  proved  and  recorded, 
and  concludes  in  the  following  words :  "Wliere  any  loan 
of  goods  and  chattels  shall  be  pretended  to  have  been 
made  to  any  pei*son,  with  whom,  or  those  claiming  under 
him,  possession  shall  have  remained  by  the  space  of  three  years, 
without  demand  made  and  pursued  by  due  course  of  law, 
on  the  part  of  the  pretended  lender  ;  or  where  any  reser- 
vation or  limitation  shall  be  pretended  to  have  been  made, 
of-  a  use  or  property,  by  way  of  condition,  reversion, 
remainder,  or  otherwise,  in  goods  and  chattels,  the  pos- 
session whereof  shall  have  remained  in  another  as  afore- 
said; the  same  shall  be  taken,  as  to  the  creditors  and 
purchasers  of  the  person  aforesaid,  so  remaining  in  ■possession, 
to  be  fraudulent  within  this  act,  and  that  the  absolute 
property  is  with  the  possession  ;  unless  such  loan,  reser- 
vation or  limitation  of  use  or  property,  were  declared  by 
will  or  by  deed,  in  writing,  proved  and  recorded  as  afore- 
said.^'—Clay's  Digest,  254,  §  2. 

In  Brainard  v.  McDevitt,  21  Ala.  119,  this  court  decid- 
ed, that  to  give  title  to  a  purchaser,  under  the  section  of 
the  statute  above  quoted,  the  three  years  possession  con- 
templated by  it  must  be  complete  at  the  date  of  his  purchase. 
We  think  that  decision  is  in  accordance  with  the  nature, 
terms,  true  intent  and  meaning  of  the  statute.  It  pro- 
ceeds upon  the  principle,  that  the  right  or  title  of  the 
lender  of  personal  property  cannot,  under  the  statute,  be 
in  any  manner  affected  by  any  act  or  contract  of  the 
loanee,  unless  such  act  be  done,  or  such  contract  be  made, 
after  the  possessio7i  under  the  loan  has  continued  for  three  years. 
If  that  principle  be  correct  as  to  a  purchaser  from  the 
loanee,  it  must  be  correct  as  to  the  creditor.  There  is 
nothing  in  the  statute  to  make  it  applicable  to  a  purchaser, 
which  docs  not  make  it  equally  applicable  to  a  creditor. 
So  far  as  that  principle  is  concerned,  the  language  of  the 


580  ALABAMA. 


Carew  v.  Love's  Adm'r. 


statute  is  the  same  as  to  purchasers   and   creditors  ;  and 
they  must  stand  on  equal  ground. 

The  circumstance  that  credit  has  been  given  on  the 
faith  of  the  property,  does  not  bring  the  case  within  the 
statute.— Joy  v.  Campbell,  1  Sch.  &  Lef  328.  That  cir- 
cumstance might  belong  to  a  variety  of  cases  obviously 
not  within  the  statute.  Thus,  B.  might  hold  a  slave  and 
a  horse  of  A.  under  a  loan,  for  two  years  only  ;  at  the  end 
of  the  two  years,  A.  might  resume  and  continuously  retain 
the  possession  of  the  property ;  but  during  the  two  years, 
B.  might  obtain  credit  on  the  faith  of  the  property.  In 
such  case,  the  statute  certainly  would  not  authorize  the 
persons  who  had  become  the  creditors  ol  B.  on  the  faith 
of  the  property,  to  subject  it  to  the  payment  of  their 
demands  ao-ainst  him.  To  entitle  the  creditor  of  the 
loanee,  under  the  statute,  to  divest  the  title  of  the  lender, 
by  a  sale  under  legal  process  against  the  loanee-,  it  is  essen- 
tial that  the  credit  be  given,  or  the  liability  contracted, 
after  the  completion  of  three  years  from  the  commencement  \of 
the  loan.  Creditors  who  claim,  under  the  statute,  to  sub- 
ject one  man's  property  to  the  payment  of  another  man's 
debts,  must  bring  themselves  strictly  within  the  statute. 
The  statute  in  question  does  not  confer  that  extraordinary 
privilege  on  all  classes  of  creditors  of  a  loanee,  but  only  on 
that  class  iii  whose  favor  a  debt  or  liability  was  contracted 
after  the  loan  had  continued  for  at  least  three  years  ;  and  a  sale 
under  legal  process  against  the  loanee,  for  a  debt  contracted 
before  the  loan  has  continued  for  ikree  years,  does  not,  by 
virtue  of  the  statute,  divest  the  title  of  the  lender. 

We  are  aware  that  expressions  may  be  found  in  the 
former  decisions  of  this  court,  apparently  in  conflict  with 
the  decision  in  the  present  case.  But,  upon  examination, 
it  will  be  found  that  the  point  hereinabove  decided  by  us 
has  not  been  directly  decided  in  any  of  our  previous  cases, 
unless  in  the  ease  of  Brainard  v.  McDevitt,  supra.  And 
here  we  but  follow  the  principle  upon  which  that  case 
was  decided,  and  apply  it  to  a  arditor,  as  it  was  there 
applied  to  a.  jmrchaser. — See  Bealle  v.  Digges,  6  Grattan's 
Rep.  582.  We  do  not  overrule  any  thing  which  can  justly 
be   regarded  as  a  deliberate   decision  of  this  court,  or  an 
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established  rule  of  property.  But  we  do  disregard  certain 
unguarded  and  unnecessary  expressions  contained  in  the 
opinions  delivered  in  some  of  our  former  cases,  which  are 
not  warranted  by  the  statute,  nor  by  any  sound  rule  of 
construction,  nor  by  the  decisions  of  the  courts  of  our 
sister  States  upon  statutes  similar  to  our  own.  We  deem 
it  safer  and  better  to  adhere  to  the  statute,  than  to  sanc- 
tion its  practical  repeal  and  overthrow  by  such  unneces- 
sary and  unguarded  expressions. 

The  title  of  the  plaintiff  in  this  case  is  that  of  the  lender. 
That  title  was  clearly  proved.  There  is  no  conflict  in  the 
evidence  on  that  point.  There  is  no  evidence  tending  to 
show  that  the  loanee  either  contracted  a  debt,  or  made  a 
sale,  after  his  possession  had  continued  for  three  years.  The 
entire  claim  and  defense  of  the  defendants  rest  upon  a 
sale  under  legal  process  against  the  loanee,  for  a  debt 
contracted  by  him  before  his  possession  had  continued  for  three 
years.  Under  the  statute  above  cited,  that  sale  conferred- 
no  title  on  the  defendants,  and  did  not  affect  the  title  of 
the  lender.  Upon  the  uncontroverted  facts  of  the  case, 
the  plaintiff  was  clearly  entitled  to  recover.  Whether  the 
charge  of  the  court,  or  the  propositions  in  it,  be  correct  or 
not,  it  is  impossible  that  it  did  or  could  have  injured  the 
defendants.  If  the  charge  be  objectionable,  still  it  gave 
the  defendants  a  chance  for  a  verdict  to  which  they  were 
not  entitled.  They  have  not  been  injured  by  the  charge, 
and  have  no  right  to  a  reversal. 

Judgment  affirmed. 

WALKER,  J. — I  dissent  from  the  opinion  of  my  breth- 
ren, because  I  deem  it  a  departure  from  the  effect,  and 
natural  and  legitimate  understanding,  if  not  from  the 
letter  of  the  previous  decisions  of  this  court. — Maull  v. 
Hays,  12  Ala.  499  ;  McCoy  v.  Odom,  20  Ala.  502 ;  Pharis 
V.  Leachman,  20  Ala.  682 ;  Upson  v.  Raiford,  29  Ala.  288 ; 
Kirksey  v.  Montgomeiy,  '26  Ala.  172 ;  Knight  v.  Bell, 
22  Ala.  198  ;  Rowan  v.  Hutchison,  27  Ala.  328. 

It  is  a  necessary  and  admitted  sequence  from  the  opinion 
of  the  majority  of  the  court,  that  the  restoration  of  the 
property  to  the  lender's  possession,   before  the   creditor 
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acquires  a  lien,  will  not  defeat  the  creditor's  right  to 
subject  the  property  to  his  debt.  Thus  the  effect  of  the 
opinion  is  to  overrule  a  principle  established  by  our 
decisions.  The  doctrine,  that  the  restoration  of  the  prop- 
erty to  the  lender's  possession,  before  a  lien  attaches, 
defeats  the  creditor,  is  expressly  asserted  and  maintained 
in  the  opinion  of  the  court  by  Mr.  Justice  Goldthwaite, 
in  Pharis  v.  Leachman,  20  Ala.  682. 

The  decision  of  my  brethren  will,  in  my  opinion,  inter- 
fere with  what  I  think  is  regarded  by  just  inference  from 
the  decisions  of  this  court  as  a  rule  of  property.  I  dissent 
on  that  account,  and  not  because  I  think  the  propositions 
laid  down  by  them  are  wrong,  except  as  controlled  by  the 
previous  adjudications  in  this  State. 

IsTone  of  our  decisions  discriminate,  in  the  application 
of  the  loan  statute,  between  creditors  antecedent  to  the 
expiration  of  the  three  years,  and  those  subsequent  thereto. 
They  admit  only  of  the  construction,  that  no  such  distinc- 
tion existed  in  the  opinion  of  this  court.  Several  of  those 
decisions  are  imj)roper  and  unsound  statements  of  the 
law,  if  such  a  distinction  does  exist. 


GEORGE  vs.  ENGLISH. 

[detinue  for  slave.] 

.  Bow  administrator  must  declare. — In  detinue  by  husband  and  wife,  jointly 
with  a  third  person,  if  the  complaint  does  not  aver  that  the  plaintiffs  sue  as 
administrators,  the  words  "administratrix"  and  "administrator,"  following 
the  names  of  the  wife  and  the  third  plaintiff  in  the  margin  of  the  complaint, 
are  mere  words  of  description,  and  do  not  show  the  character  in  which  the 
parties  sue. 

.  Famnce.— Proof  of  aright  of  action  by.  plaintiffs  as  administrators  does 
not  authorize  a  recovery  under  a  complaint  by  them  individually. 

.  Joinder  of  husband  and  wife. — Husband  and  wife  cannot  join  in  detinue,  when 
their  right  of  action  is  founded  on  their  prior  possession,  since  such  posses- 
eion  is,  in  law,  deemed  the  possession  of  the  husband  alone. 
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Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  complaint  in  this  case  was  in  these  words  : 
"James  George,  and  Matilda,      The  plaintiffs  claim  of 
M.George,  admr'x,  and  Ashley  I  the  defendant  the  follow- 
W.  Spaight,  adm'r,  ^  ing  slaves,  to-wit,  Patty, 

vs.  i  George,     Sam,    Nathan, 

Robert  J.  English.  /David,  Jane,  Curtis,  Ma- 

ria, Albert,  and  Lilly;  also,  one  mule,  called  Nelly  ;  with 
the  value  of  the  hire  or  use  thereof  And  plaintifts  aver, 
that  the  hire  of  said  slaves,  or  the  use  thereof,  from  the 
1st  day  of  March,  1856,  is  reasonably  worth  $1,000  per 
annum." 

The  defendant  pleaded,  in  short  by  consent,  non  detinet, 
and  ne  unques  administrator  ;  and  issue  was  joined  on  these 
pleas. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiffs 
first  offered  in  evidence  letters  of  administration  on  the 
estate  of  Mrs.  Letitia  Ann  McNair,  deceased,  which  were 
granted  by  the  probate  court  of  Dallas,  on  the  5th  Sep- 
tember, 1853,  to  Matilda  M.  George  and  Ashley  W. 
Spaight.  They  then  proved,  "that  said  Matilda  M.  George 
was,  at  the  grant  of  said  letters  of  administration,  and  is 
now,  the  wife  of  the  plaintiff  James  George ;"  that  the 
slaves  and  mule  sued  for  "were  the  property  of  said  Letitia 
Ann  McNair  in  her  lifetime,  and,  at  her  death,  went  into 
their  possession  as  her  administrators  ;"  that  said  slaves 
were  not  bequeathed  by  the  will  of  said  L.  A.  McNair ; 
that  Mrs.  M.  M.  George,  one  of  the  plaintiffs,  was  her  sole 
distributee  and  heir-at-law ;  that  said  slaves  remained  in 
plaintiffs'  possession  until  January,  1855,  when  they  were 
delivered  by  Mrs.  George,  with  the  assent  of  said  A.  W. 
Spaight,  to  the  defendant,  in  whose  possession  they  were 
at  the  commencement  of  the  suit.  They  further  proved 
the  value  of  the  property  and  its  hire,  and  a  demand  before 
suit  brought.  The  defendant  offered  no  evidence,  but 
requested  the  court  to  charge  the  jurj-,  that  if  they  believ- 
ed all  the  evidence  in  the  case,  the  plaintiffs  could  not 
recover.     The  court  gave  this  charge,  and  the   plaintiffs 
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thereupon  took  a  nonsuit ;   reserving  an  exception  to  the 
charge  of  the  court,  which  they  now  assign  as  error. 

D.  W.  Baine,  Geo.  D.  Shortridge,  and  J.  R.  Joiix,  for 
appellants. — 1.  Where  the  wife  is  executor  or  adminis- 
tratrix, as  her  interest  is  in  autre  droit,  she  must  join  with 
her  husband. — 1  Chitty's  Pleadings,  '29 ;  2  Comyn's 
Digest,  232  ;  2  Williams  on  Executors,  697. 

2.  The  action  can  he  maintained  on  the  plaintiffs'  prior 
possession.  The  proof  shows  a  joint  possession  by  them ; 
and  Mrs.  George's  possession  being  in  her  representative 
character,  her  interest  did  not  vest  in  her  husband. — 
1  Williamson  Executors,  597 ;  Roper  on  Husband  and  Wife, 
187  ;  Bell  on  Property  of  Husband  and  Wife,  67.  Under 
the  Code,  (§  2151.)  the  wife  must  be  joined  when,  she  has 
an  interest  in  the  subject-matter  of  the  suit.  Although  the 
suit  is  brought  on  the  plaintiffs'  possession,  the  title  under 
which  that  possession  was  held  cannot  be  disregarded;  and 
where  the  title  is  shown,  the  possession  is  referred  to  that 
title.  The  plaintiffs  have  a  right  to  recover  as  individu- 
als, because  the  cause  of  action  accrued  after  the  death  of 
their  intestate  ;  but  the  recovery  is  nevertheless  upon  their 
title  as  administrators. — Chitty's  Pleadings,  73-4;  5  Johns. 
66 ;  MoPhail  v.  Mosely,  14  Ala.  742 ;  Mitchell  v.  Cowsert 
and  Wife,  20  Ala.  186. 

Byrd  &  Morgan,  and  Geo.  W.  Gayle,  contra. — 1.  The 
complaint  is  in  the  names  of  plaintiffs  individually,  while 
the  title  proved  (if  any)  accrued  to  them  in  their  repre- 
sentative capacity. — Arrington  v.  Hair,  19  Ala.  243  ;  Tate 
V.  Shackelford's  Adm'r,  24  Ala.  510 ;  Gibson  v.  Land, 
27  Ala.  117;  Agee  v.  Williams,  27  Ala.  644;  Crimm's 
Adm'rs  v.  Crawford,  29  Ala.  623 ;  Wyatt's  Adm'r  v. 
Rambo,  29  Ala.  510. 

2.  If  the  action  is  sought  to  be  maintained  on  the 
plaintiffs'  prior  possession,  the  misjoinder  of  the  wife  is 
fatal — Walker  v.  Fenner,  28  Ala.  367  ;  1  Salkeld,  282. 

WALKER,  J. — The  court  charged  the  jury,  that  if 
they  believed  the  evidence,  they  must  find  for  the  defend- 
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ant.  This  charge  was  undoubtedly  correct.  If  upon  the 
evidence  the  plaintiffs  had  any  right  of  recovery,  it  was 
in  their  capacity  of  representatives  of  the  estate  of  Letitia 
Ann  McXair,  deceased.  If  they  have  a  right  to  the  prop- 
erty, it  pertains  to  them  in  their  representative  capacity. 
This  point  is  plain,  and  is  not  disputed  on  either  side. 
The  complaint  was  by  the  plaintiffs  in  their  individual, 
and  not  in  their  representative  capacities ;  and  is  predica- 
ted upon  their  individual  title,  and  not  upon  a  title  in  autre 
droit.  The  complaint  contains  no  word  pointing  to  the  rep- 
resentative capacity  of  the  plaintiffs,  save  the  words  '■'■admin- 
istratrix" following  the  name  of  Matilda  M.  George,  and 
^^administrator"  following  the  name  of  Ashley  W.  Spaight, 
in  the  margin  ;  and  there  is  nothing  in  the  language  of 
the  complaint,  to  indicate  the  existence  of  a  title  in  the 
plaintiffs  as  the  representatives  of  an  estate.  The  name 
of  James  George  is  found  in  the  marginal  description  of 
the  parties,  and  there  is  not  even  a  word  of  description 
following  his  name.  The  complaint  totally  fails  to  explain 
that  he  is  the  husband  of  Matilda  George,  and  therefore 
a  plaintiff.  It  would  seem,  therefore,  that  the  complaint 
would  be  considered  as  asserting  the  title  of  all  three  of 
the  plaintiffs. 

The  words  "administrator  and  administratrix,"  follow- 
ing the  names  of  two  of  the  plaintiffs,  are  mere  words  of 
description,  as  settled  by  this  court  in  numerous  cases. 
Crimm's  Adm'rs  v.  Crawford,  29  Ala.  623 ;  Wyatt's  Adm'r 
V.  Rambo,  ib.  510 ;  Agee  v.  Williams,  27  Ala.  644  ;  Gibson 
v.  Land,  27  Ala.  117  ;  Chapman  v.  Spence,  22  Ala.  588 ; 
Tate  V.  Shackelford,  24  Ala.  510 ;  Arrington  v.  Hair, 
19  Ala.  243 ;  Innerarity  v.  Kennedy,  2  St.  156. 

In  the  case  of  Crimm's  Adm'rs  v.  Crawford,  29  Ala. 
623,  the  plaintiff  amended  his  complaint  by  inserting 
after  the  word  "plaintiff,"  commencing  the  declaration, 
the  words  "as  administrator  &c. ;"  so  that  the  complaint 
would  read  "the  plaintiff,  as  administrator  de  bonis  non  of 
Nancy  Collins,  deceased,  claims."  It  was  contended, 
that  the  complaint,  thus  amended,  was  in  favor  of  the 
plaintiff  as  an  individual,  and  that  the  words  as  adminis- 
trator &c.,  occurring  in  the  body  of  the  complaint,  were 
88 


586  ALABAMA. 


George  v.  English. 


mere  descrvptio  personce  ;  and  that  to  constitute  it  a  good 
complaint  by  tlie  plaintiff  in  his  representative  capacity, 
it  was  necessary  to  aver  the  intestate's  title.  This  court 
held,  that  by  the  Code  all  averments  of  title,  in  actions 
to  recover  personal  property,  were  dispensed  with ;  and 
that  it  was  only  necessary,  in  a  suit  by  an  administrator, 
to  state  distinctly  that  he  sued  in  his  capacity  of  adminis- 
trator. It  was  decided,  that  that  requisition  was  complied 
with,  by  the  statement  that  the  plaintiff,  "as  administra- 
tor of  i^ancy  Collins,  deceased,  claims." 

In  this  case,  there  is  nothing  to  indicate  that  the  plain- 
tiffs claimed  in  a  representative  capacity ;  and  to  hold 
that  a  recovery  could  be  had  by  them  as  administrator 
and  administratrix,  under  the  complaint,  would  destroy 
all  distinction  between  suits  in  an  individual  and  in  a 
representative  capacity.  It  would  give  the  plaintiff  a 
right  to  recover  upon  his  own  title,  or  that  of  his  intestate, 
or  both,  under  the  same  complaint. 

The  complaint  was  by  the  plaintiffs  as  individuals.  If 
a  title  was  proved,  it  pertained  to  them  as  administrators. 
The  charge  of  the  court  was,  therefore,  correct. 

It  is  contended,  however,  that  the  plaintiffs  in  this  case 
may  maintain  this  suit  upon  the  prior  possession,  which 
the  bill  of  exceptions  shows  they  had.  This  argument  is 
correct,  unless  the  coverture  of  one  of  the  plaintiffs  makes 
a  difference.  It  is  the  law,  that  the  possession  of  personal 
property  by  the  wife  is  the  possession  of  the  husband. 
Hence  it  is  that  the  husband  and  wife  cannot  have  an 
action  of  trover,  and  declare  that  they  were  both  possessed 
of  the  goods. — Wilbraham  v.  Snow,  2  Saunder's  Rep. 
top  p.  136,  marg.  474,  note  1 ;  Draper  v.  Fulkes,  Yelver- 
ton,  166.  And  the  husband  and  wife  cannot  join  in  an 
action  of  detinue,  if  the  husband  has  had  actual  or  con- 
structive possession. — Spiers  v.  Alexander,  1  Hawks  &  E. 
(E"orth  Carolina)  E.  67 ;  Walker  v.  Nebane  &  Eainey, 
1  Murph.  41 ;  6  Comyn's  Digest,  top  p.  295,  marg.  292. 
It  it  said  in  Chitty  on  Pleading,  74,  that  a  declaration  in 
trover,  at  the  suit  of  husband  and  wife,  should  state  that 
the  wife  was  possessed  before  the  marriage,  or  held  the 
goods  with  him  in  her  character  of  executrix ;  and  if  it  be 
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merely  stated  that  the  husband  and  wife  were  possessed, 
the  defendant  may  demur,  for  the  possession  of  the  wife 
is,  in  law,  the  possession  of  the  husband. 

An  action  of  detinue  may  be  maintained  upon  a  prior 
possession,  for  the  reason  that,  under  the  circumstances 
of  the  case,  the  law  presumes  a  title  from  the  possession. 
Now  the  law  repudiates  the  idea  of  a  joint  possession  by 
husband  and  wife,  and  says  that  the  possession  of  both  is 
the  possession  of  the  husband.  The  bill  of  exceptions 
states,  that  the  property  was  in  the  possession  of  the 
plaintiffs,  two  of  whom  were  a /erne  covert  and  her  husband. 
This  possession,  in  the  eye  of  the  law,  was  not  the  posses- 
sion of  the  husband  and  wife  and  the  third  plaintiff, 
but  the  possession  of  the  husband  and  the  third  plaintiff'. 
Looking,  therefore,  to  the  possession  merely,  as  the  evi- 
dence upon  which  the  suit  is  to  be  sustained,  a  right  of 
action  in  George  and  Spaight  alone,  and  not  in  George 
and  wife  and  Spaight,  is  shown.  A  recovery  upon  such 
proof  cannot  be  had,  because  a  right  of  action  in  all  the 
plaintiffs  is  not  shown. 

But  it  said,  that  the  proof  shows  that  the  three  plaintiffs 
were  the  representatives  of  the  estate,  and  the  possession 
must  be  referred  to  their  title,  and  they  must  all  be  deem- 
ed to  have  been  in  possession.  It  is  true  that  the  posses- 
sion is  rcferrible  to  the  title  ;  but,  when  the  possession  is 
referred  to  the  title,  for  the  purpose  of  showing  a  joint 
possession  in  all  three,  the  possession  becomes  joint  only 
because  of  the  title,  and  the  recovery  must  be  by  the 
plaintiffs  in  the  capacity  in  which  they  have  title.  They 
have  as  individuals  no  joint  possession,  and  consequently 
cannot  as  individuals  recover  upon  a  joint  possession.  As 
administrator  and  administratrix,  they  have  a  joint  pos- 
session, resulting  from  a  title  in  their  representative 
capacity ;  and  consequently,  upon  that  title  or  possession, 
they  must  sue  in  their  representative  capacity.  From  a 
possession  the  law  infers  title.  From  a  possession,  itself 
inferred  from  a  title,  the  law  could  not  infer  a  different 
title.  From  a  possession  in  the  three  plaintiffs,  inferred 
only  from  a  title  in  their  representative  capacity,  the  law 
could  not  presume  a  title  in  them  as  individuals. 
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The  authorities  cited  by  the  counsel  show  that,  as  a 
general  rule,  administrators  who  have  been  in  possession  of 
chattels  belonging  to  the  estate  may  sue  as  individuals ;  but 
the  case  of  a  husband  and  wife  being  joined  in  an  adminis- 
tration is  an  exception  to  the  rule,  and  is  so  recognized  in 
Chitty  on  Pleading. — See  1  Chitty  on  PI.  74  ;  Ankerstein 
V.  Clark,  4  Terra  R.  616  ;  6  Com.  Dig.  495,  marg.  500. 

The  case  of  Byrne  and  Wife  v.  Hoesen,  5  Johns.  65,  is  no 
authority  against  the  foregoing  views.  That  was  an  action 
to  recover  damages  to  the  land  of  the  wife ;  in  which  case, 
it  is  well  settled,  the  wife  may  be  joined  with  the  husband, 
her  interest  in  the  land  being  stated  in  the  declaration. 
1  Chitty  on  Pleading,  74-75. 

The  judgment  of  the  court  below  is  affirmed. 


J0]NT:S'  ADM'R  vs.  BROOKS. 

[summary  proceeding  against  sheriff  for  failing  to  make  money  ox 
execution.] 

1.  Revivor  of  motion  against  sheriff. — A  summary  proceeding  against  a  sheriff, 
for  failing  to  make  the  money  on  an  execution,  (Clay's  Digest,  218,  §  85,) 
abates  by  the  death  of  the  plaintiff  in  execution,  and  cannot  be  revived  ia 
the  name  of  his  personal  representative  ;  and  an  order  of  revivor,  without 
the  appearance  or  consent  of  the  defendant,  maybe  vacated  at  a  subsequent 
term. 

2.  Costs. — In  vacating,  at  a  subsequent  term,  a  void  order  of  revivor,  it  is 
erroneous  to  render  judgment  for  costs  against  the  personal  representative 
of  the  plaintiff ;  but,  if  he  appeals  from  such  judgment,  giving  bond  or 
security  for  the  costs,  the  error  will  be  amended  at  his  costs. 

Appeal  from  the  Circuit  Court  of  Montgomeiy. 
Tried  before  the  Hon.  '^at.  Cook. 

James  E.  Belser,  for  the  appellant. 
Watts,  Judge  &  Jackson,  contra. 
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STOXE,  J. — This  was  a  proceeding  instituted  under 
the  3d  section  of  the  act  of  1826,  (Clay's  Digest,  218,  §  85,) 
and  seeks  to  render  the  sheriff  of  Pike  county  liable  for 
failing  to  make  the  money  on  an  execution,  which  monej', 
the  suggestion  avers,  could  have  been  made  with  due 
diligence.  Pending  the  motion,  the  plaintiff  in  execu- 
tion died.  His  death  was  suggested ;  and  on  motion,  his 
administrator  was  made  a  party  plaintiff,  and  the  cause 
continued. 

At  a  subsequent  term,  the  judge  decided,  that  this 
proceeding  could  not  be  revived ;  and  he  disposed  of  the 
motion  at  the  costs  of  the  plaintiff.  It  becomes  our  duty 
to  inquire,  first,  whether  this  motion  could,  under  the 
statute,  be  revived  ;  and,  secondly,  whether,  if  the  revivor 
was  unauthorized,  the  judge  at  a  subsequent  term  could 
revise  the  action  previously  taken,  and  set  aside  the  order 
thus  made. 

It  will  be  borne  in  mind,  that  this  proceeding  was 
purely  statutory  ;  and  the  statute  under  which  it  was  insti- 
tuted, imposes  on  defaulting  sheriffs  a  serious  penalty. 
There  was  before  the  Code  no  statute  authorizing  such 
motions  to  be  revived,  in  case  of  the  death  of  either 
party.  Bearing  in  mind  the  rule  of  construction  univer- 
sally applied  to  these  summary  proceedings,  we  do  not 
hesitate  to  declare,  that  the  revivor  in  this  case,  on  prin- 
ciple, was  unauthorized. — See  Connoly  v.  Ala.  &  Tenn. 
Rivers  R.  R.  Co.,  at  January  term,  1857. 

But  this  precise  question  has  been  repeatedly  adjudica- 
ted by  this  court ;  and  it  has  been  uniformly  held,  that  the 
statute  does  not  authorize  motions,  such  as  this,  to  be 
revived. — Logan  v.  Barclay,  3  Ala.  361 ;  Murphy  v.  Br. 
Bank,  5  Ala.  421 ;  Dumes  v.  McCloskey,  ib.  239. 

The  motion  in  this  case  being  statutory,  and  there  being 
no  authority  to  revive  in  case  of  the  death  of  either  party, 
it  follows  that,  when  the  plaintiff  in  execution  died,  the 
action  stood  abated.  It  was,  in  legal  effect,  out  of  court. 
The  circuit  court,  being  clothed  with  only  such  powers  as 
the  statute  conferred,  had  no  jurisdiction  of  a  motion,  such 
as  this,  instituted  or  prosecuted  in  the  name  of  the  personal 
representative   of  a  plaintiff  in   execution.     Having   no 
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jurisdiction  of  siicli  a  demand,  prosecuted  in  such  form, 
the  order  reviving  in  the  name  of  the  administrator  was 
void.  Being  void,  the  presiding  judge  committed  no 
revisable  error  in  vacating  it. — Ex  2}arte  Sanford,  5  Ala. 
562;  Hood  v.  Br.  Bank  of  Mobile,  9  Ala.  335  ;  Halfordv. 
Alexander,  12  Ala.  280 ;  Stewart  v.  Kuckles,  15  Ala.  231 ; 
Moore  v.  Easley,  18  Ala.  622. 

We  do  not  now  announce  what  would  be  our  decision, 
if  the  record  showed  that  the  sheriff  had  consented 
that  the  suit  should  be  revived,  or  had  done  any  act  which 
recognized  the  proceeding  as  in  court.  The  record  shows 
no  such  state  of  facts. — See  Paradise'  Adm'r  v.  Cole, 
6  Munf.  218. 

In  giving  judgment  as  on  verdict,  for  the  defendant, 
the  circuit  court  erred.  He  should  simply  have  declared 
the  suit  abated.  He  had  no  authority  to  render  judgment 
for  costs,  because  there  was  no  party  in  court  against  whom 
he  could  render  such  judgment.  The  administrator  was 
not  a  party  in  that  court,  and  the  judgment  against  him 
was  erroneous. 

If  the  inquiry  arise,  in  what  manner  are  the  officers  of 
court,  witnesses,.  &c.,  to  recover  their  costs,  the  answer  is, 
they  have  recourse  against  the  party  at  whose  instance 
they  have  rendered  services.  This  proceeding  was  insti- 
tuted before  the  Code  went  into  operation,  and  is  not 
governed  by  its  provisions. — §  2597. 

This  error,  however,  is  of  the  class  called  clerical,  and 
will  be  here  amended.  It  is  therefore  ordered  and 
adjudged,  that  the  said  motion  in  the  circuit  court  stand 
abated. 

The  question  of  the  costs  of  the  appeal  presents  a  dif- 
ferent principle.  The  administrator,  Thomas  J.  Jones, 
executed  the  appeal  bond,  and  thus  makes  himself  a  party 
in  this  court.  Being  a  party  to  the  appeal,  he  is  liable  to 
be  taxed  with  the  costs.  The  error  being  clerical,  and 
being  here  corrected,  the  order  is  made  at  the  costs  of  the 
appellant.— Code,  §  3037  ;  Ivey  v.  McQueen,  17  Ala.  408. 
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GmTTER  vs.  LECKEY. 

[trover  for  conversion  op  slaves."] 

1.  E^eet  of  illegal  contract. — Where  the  plaintiff  cannot  establish  his  cause  of 
action,  without  relying  on  an  illegal  contract,  he  cannot  recover. 

2.  Difference  between  sale  and  exchange. — A  contract,  by  which  the  title  and  pos- 
session of  a  slave  are  transferred  for  a  valuable  consideration  measured  in 
money  terms,  is  a  sale,  whether  the  consideration  be  paid  in  money,  or  in 
something  agreed  upon  as  its  equivalent ;  but  a  contract,  by  which  the 
owner  of  two  slaves  transfers  them  to  another,  in  consideration  of  two 
other  slaves  and  one  hundred  dollars  in  money,  the  price  or  value  not  being 
measured  in  money  terms,  is  an  exchange. 

3.  Construction  of  pennl  statute. — A  statute  which  is  penal  in  its  nature,  or  la 
derogation  of  a  common-law  right,  is  not  to  be  extended  by  construction. 

4.  Construction  of  statute  {Code,  §§  399,  400)  respecting  sale  of  slave  by  unlicensed 
negro-trader. — Under  sections  399  and  400  of  the  Code,  which  are  penal  stat- 
utes, and  derogatory  of  a  common-law  right,  a  sale  of  a  slave  by  a  negro- 
trader,  without  license,  is  illegal  and  void  ;  but  the  statute  does  not  apply 
to  an  exchange  of  slaves,  where  the  price  or  value  ia  not  estimated  in  money 
terms. 

5.  License  to  negro-trader. — A  license  to  a  negro-trader,  (Code,  §§  397-400,) 
granted  by  any  probate  court  in  the  State,  is  valid  in  every  county  in  the 
State. 

6.  Charge  invading  province  of  jury. — Where  a  cause  is  tried  on  an  agreed 
statement  of  facts,  which  contains  no  admission  of  a  fact  essential  to  the 
defense,  a  general  charge  in  favor  of  the  defendant  is  an  invasion  of  tjie 
province  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Lawrence. 
Tried  before  the  Hon.  Sydenham  Moore. 

This  action  was  brought  by  "William  Gunter  against 
"William  D.  Leckey,  to  recover  damages  for  the  conver- 
sion of  two  slaves,  named  Addison  and  Harriet.  The  de- 
fendant pleaded,  in  short  by  consent,  1st,  not  guilty ;  2d, 
that  plaintiff,  on  the  25th  November,  1853,  in  this  State, 
being  then  a  negro-trader,  sold  said  two  slaves  to  defend- 
ant without  a  license ;  3d,  that  plaintiff,  on  the  day  last 
mentioned,  and  in  said  county,  being  a  negro-trader,  and 
then  and  there  engaged  in  the  business  of  selling  slaves, 
sold  and  delivered  to  plaintiff,  without  alicense,  two  other 
«laves,  named  Mary  and  Eliza,  and  received  in  part  pay- 
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ment  for  them  the  slaves  mentioned  in  the  eompkiint; 
4th,  that  plaintiff,  on  said  25th  J^ovember,  1853,  and  in 
said  county,  being  then  and  there  a  negro-trader,  and  en- 
gaged in  the  business  of  selling  slaves,  sold  and  delivered 
to  defendant,  without  a  license,  the  two  slaves  Mary  and 
Eliza,  for  the  sura  of  §1,900,  and  received  from  defendant, 
in  payment  of  said  slaves,  $100  in  money  and  the  slaves 
mentioned  in  the  complaint. 

The  cause  was  tried,  as  appears  from  the  bill  of  excep- 
tions, on  an  agreed  statement  of  facts,  which  was  as 
follows : 

"It  is  admitted  that,  in  I^J'ovember,  1853,  the  plaintiff 
was  a  negro-trader,  and,  as  such,  sold  to  defendant,  in 
Lawrence  county,  Ala.,  two  negroes,  named  Mary  and 
Eliza,  and,  in  payment  therefor,  received  the  negroes  Ad- 
dison and  Harriet,  for  the  conversion  of  which  this  suit  is 
brought,  and  $100  in  money;  that  plaintiff  afterwards 
went  to  defendant's  premises  in  said  county,  in  defend- 
ant's absence,  and  took  therefrom,  without  his  knowledge 
or  consent,  the  two  negroes  first  above  named,  and  left  on 
defendant's  premises  the  two  negroes  last  above  named ; 
that  shortly  afterwards,  meeting  with  defendant,  he  told 
him  what  he  had  done,  and  offered  to  return  to  him  the 
$100  paid  by  defendant  as  aforesaid,  which  defendant  re- 
fused to  accept ;  that  afterwards,  and  before  this  suit  was 
brought,  defendant  sued  plaintiff  in  detinue  for  said  ne- 
groes first  above  named,  and  recovered  them  in  said 
action,  and  now  has  them  in  his  possession  ;  that  defend- 
ant also  has  in  his  possession  the  negroes  now  sued  for, 
and  has  had  them  since  they  were  left  in  his  possession 
by  plaintiff  as  aforesaid.  It  is  admitted,  also,  that  at  the 
time  of  the  said  trade  between  plaintift'  and  defendant, 
plaintiff  had  no  license,  granted  by  the  probate  court  of 
said  county  of  Lawrence,  to  sell  or  offer  for  sale  said  ne- 
groes so  sold  and  traded  by  him  to  defendant ;  that  the 
slaves  Mary  and  Eliza  went  into  defendant's  possession 
at  the  time  of  said  sale,  and  the  slaves  Addison  and  Har- 
riet went  into  plaintiff's  possession  under  said  sale,  and 
remained  in  his  j)ossession  until  he  returned  them  to  de- 
fendant's possession   as     above     stated ;  that   defendant 
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recovered  a  judgment  against  plaintiff,  in  said  action  of 
detinue  for  the  slaves  Mary  and  Eliza,  at  the  September 
term  of  said  court,  1854,  which  is  hereby  referred  to  and 
incorporated  as  a  part  of  this  agreement.  It  is  further 
admitted  that  the  negroes  now  sued  for  are  worth  $1200  ; 
that  plaintiff  demanded  said  negroes  of  defendant  before 
the  institution  of  this  suit,  and  defendant  refused  to  give 
them  up  ;  and  that  plaintiff,  when  he  took  said  negroes 
Mary  and  Eliza  from  plaintiff's  possession,  and  left  in  his 
possession  the  slaves  Addison  and  Harriet,  did  so  because 
he  thought  himself  defrauded  in  the  trade,  and  errone- 
ously supposed  that  he  had  the  right  to  rescind  the  trade, 
and  did  so  with  the  intention,  as  declared  by  him  at  the 
time,  of  rescinding  the  trade." 

"Thereupon  the  court  charged  the  jury,  that  if  they 
believed  the  aforesaid  state  of  facts  to  be  true,  they  must 
find  a  verdict  for  the  defendant ;  to  which  charge  the 
plaintifi' excepted,"  and  which  he  now  assigns  as  error. 

David  P.  Lewis,  for  appellant,  made  these  points: 

1.  The  statute  on  which  the  defense  is  founded  must 
be  strictl}"  construed, — Bcttis  v.  Taylor,  8  Porter,  572  ; 
Crawford  v.  The  State,  Minor,  143  ;  United  States  v. 
Wrigglesworth,  2  Story,  369;  6  Watts  &  Serg.  269; 
3  Pick.  229;  9  Pick.  412;  7  B.  &  C.  569;  6  ih.  712 ;  10  ih. 
527  ;  3  Bing.  580 ;  2  Wheaton,  119  ;  5  Wheaton,  76-96  ; 
1  Gall.  C.  C.  114. 

2.  The  transaction  shown  by  the  admitted  facts  is  not 
within  the  statute.  The  statute  applies  only  to  sales,  not 
to  exchanges ;  while  the  facts  show  jin  exchange.  The 
distinction  between  the  two  kinds  ofcontracts  is  clear  and 
well-defined. — 1  Parsons  on  Contracts,  436,  c  ;  Chitty  on 
Contracts,  (4th  Amer.  ed.)297  ;  Smith  on  Contracts,  330; 
Sheppard's  Touchstone,  290 ;  2  Greenleaf  s  Cruise's  Di- 
gest, title  32,  ch.  9,  §§  4,  19 ;  Jackson  v.  Delanccy,  4  Cow. 
427  ;  Vail  v.  Strong,  10  Vermont,  57.  Nor  is  the  con- 
tract Avithin  the  mischief  intended  to  be  guarded  against. 
It  did  not  increase  the  number  of  slaves  in  the  State,  nor 
diminish  the  number  in  plaintiff's  possession  on  which  he 
was  required  to  pay  license.     If  Gunter  brought  but  two 
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slaves  into  the  State   for   sale,   he   cannot  be  required  to 
pay  license  on  four. 

3.  If  the  contract  be  within  the  statute,  it  is  no  obsta- 
cle to  plaintift"'8  recovery.  His  right  of  action  is  inde- 
pendent of  the  contract.  He  has  a  right  to  recover  on  his 
possession  alone,  without  disclosing  the  means  by  which 
he  acquired  that  possession. — Armstrong  v.  Toler, 
11  Wheaton,  258,  and  cases  therein  cited;  Theobald  on 
Principal  and  Surety,  387. 

4.  Whenever  the  title  to  property  has  passed  by  an 
executed  contract,  it  cannot  be  revested  by  capture,  nor 
by  any  other  mode  of  acquiring  possession. — Windham 
V.  Childress,  7  Ala.  358 ;  Rochelle  v.  Harrison,  8  Porter, 
357.  If  Gunter  had  hired  out  the  slaves  to  any  other 
person  than  Leckey,  could  it  be  contended  that  a  recovery 
might  be  defeated  on  this  ground  ? 

5.  Although  the  contract  be  within  the  statute,  it  is 
not  available  as  a  defense  in  this  case.  The  purchaser 
can  only  take  advantage  of  the  statute  iu  the  particular 
mode  pointed  out ;  that  is,  by  action  to  recover  the 
purchase-money,  commenced  within  the  specified  time. 

6.  The  onus  was  on  the  defendant. — State  v.  Hayward, 
2  Gall.  C.  C.  485. 

L.  P.  Walker,  and  P.  L.  Ligox,  contra. — 1.  The  con- 
tract between  the  parties  was  a  sale,  and  not  an  exchange. 
Smith  on  Contracts,  330 ;  Sheldon  v.  Cox,  3  Barn.  & 
Cress.  420 ;  Smith  v.  Clark,  21  Wendell,  83  ;  Foster  v. 
Pettibone,  3  Selden,  433. 

2.  Whether  the  transaction,  technically  considered,  was 
a  Bale  or  an  exchange,  it  is  equally  within  the  statute, 
which  was  intended  to  prohibit  all  speculation  and  trading 
in  slaves  by  the  persons  designated.  To  exempt  a  tech- 
nical exchange  from  the  operation  of  the  statute,  would 
be  to  allow  that  to  be  done  indirectly  which  cannot  be 
done  directly.— 13  Ala.  29. 

3.  The  contract,  being  prohibited  by  statute,  is  illegal 
and  void. — Givens  v.  Rogers,  11  Ala.  546  ;  McGehee  v. 
Lindsay,  6  Ala.  20 ;  Smith  v.  Mawhood,  14  Mees.  &  W. 
452 ;  Cope  v.  Rowlands,  2  Mees.  &  W.  157 ;  Milne  &  Co. 
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V.  Huber,  3  McLean,  214 ;  Hale  v.  Henderson,  4  Hurapli. 
199 ;  Bell  v.  Leggett,  3  Selden,  176. 

4.  An  action  cannot  be  maintained  in  affirmance  of  an 
illegal  contract,  or  to  enforce  a  right  growing  out  of  such 
contract;  though  a  recovery  may  be  had  in  disaffirmance 
of  such  contract,  or  to  prevent  the  defendant  from  retain- 
ing a  benefit  derived  from  it.  The  true  test  is,  whether 
the  plaintiff  requires  the  aid  of  the  illegal  transaction  to 
establish  his  claim. — McGehee  v.  Lindsay,  6  Ala.  22 ; 
8  Cowen,  24;  14  Mees.  &  W.  452. 

RICE,  C.  J.— Section  399  of  the  Code  ;declares,  that  if 
any  person,  "being  a  negro-trader,  broker  or  agent  for 
the  sale  of  slaves,  sclls^  offers,  or  exposes  for  sale,  any 
slave,  without  first  obtaining  a  license  therefor  from  the 
proper  authority,  he  is  guilty  of  a  misdemeanor,  and,  on 
conviction,  must  be  fined  not  less  than  the  State  tax  as 
fixed  in  this  article  for  such  license."  Section  400  de- 
clares, that,  "in  addition  to  the  penalties  provided  by  the 
preceding  section,  the  sale  of  a  slave  by  a  negro-trader, 
broker,  or  agent  for  the  sale  of  slaves,  is  void  as  to  the 
seller,  and  the  purchase-money  may  be  recovered  back,  by 
action  commenced  within  one  year  from  the  payment 
thereof." 

Beyond  doubt,  "<Ae  sale  of  a  slave  by  a  negro-trader," 
in  this  State,  without  a  license  therefor  duly  obtained,  is 
illegal ;  and  whenever  such  trader  is  the  plaintift'  in  an 
action,  if  he  is  unable  to  establish  his  claim,  as  stated 
upon  the  record,  without  relying  upon  such  illegal  sale, 
or  if  he  requires  any  aid  from  it  to  establish  his  case,  he 
cannot  recover  in  a  court  of  law. — McGehee  v.  Lindsay, 
6  Ala.  16 ;  Booth  v.  Hodgson,  6  Term  R.  405 ;  Simpson 
V.  Bloss,  7  Taunton,  246 ;  Firaz  v.  Nicholls,  2  Man.  Gran. 
&  Scott,  500 ;  Phalen  v.  Clark,  19  Conn.  421 ;  Harris  v. 
Runnells,  12  How.  (U.  S.)  R.  70 ;  Smith  v.  Mawhood, 
14  Meeson  &  Welsby,  452. 

The  main  question  in  this  case  is,  whether  the  transac- 
tion disclosed  by  the  facts  admitted  by  the  parties,  is  a 
sale  within  the  meaning  of  the  statutory  provisions  above 
quoted. 
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Upon  authority  it  is  settled,  that  there  is  a  diiferencc  be- 
tween a  sale  and  an  exchange,  or  a  bargain  of  barter. — 2  Bla. 
Com.  446  ;  Chitty  on  Con.  (ed.  of  1851),  332  ;  1  Parsons 
on  Con.  436,  and  note  (c) ;  Hilliard  on  Sales,  8 ;  Story  on 
Sales,  1.  A  contract  of  barter,  or  exchange,  cannot  be 
changed  into  a  contract  to  pay  money,  unless  the  parties 
come  to  a  fresh  agreement  to  that  effect. — Harrison  v. 
Luke,  14  Meeson  &  Welsby,  139. 

In  the  appendix  to  Smith  on  Contracts,  330,  (56th  vol. 
of  Law  Library,  top  page,  151,)  the  sense  in  which  we 
think  the  word  sale  was  used  in  the  statutory  provisions 
above  cited,  is  expressed  with  more  fullness  and  accuracy 
than  in  any  other  book  which  has  come  under  our  notice. 
The  expressions  there  found  are  the  following:  "Sales 
include  all  agreements,  by  which  property  is  parted  with 
for  a  valuable  consideration,  whether  there  be  a  money 
payment  or  not ;  provided  that  the  bargain  be  made,  and 
the  value  measured  in  money  terms.  For  instance,  it 
includes  all  cases  where  there  is  a  transfer  of  credit,  by 
which  means  the  great  bulk  of  commercial  dealings  is 
eifected.  Money  itself  very  rarely  passes,  except  in  the 
small  retail  purchases  of  life.  Even  where  checks  are 
drawn  and  paid,  it  frequently  happens  that  no  money 
passes.  In  the  clearing-house  in  the  city,  where  the  Lou- 
don bankers  exchange  checks  drawn  on  them  against  each 
other,  payments  amounting  to  many  millions  sterling  are 
thus  made  every  week,  by  means  of  a  simple  transfer  of 
credit  from  one  banking-house  to  another.  Contracts  of 
sale,  therefore,  are  by  no  means  limited  to  sales  for  money ; 
but  on  the  other  hand,  neither  do  they  extend  to  bargains 
of  barter.  Where  one  article  or  set  of  goods  is  intended 
to  be  exchanged  for  another,  no  price  (pretium)  being  at- 
tached, it  is  not  a  sale,  for  the  transaction  is,  in  the  first 
instance,  made  as  an  exchange  of  goods,  without  refer- 
ence to  money  payment." — See  Williamson  v.  Berry, 
8  Howard's  (U.  S.)  Reports,  544. 

A  transaction,  whereby  the  title  and  possession  of  a 
slave  is  parted  with  for  a  valuable  consideration,  whether 
there  be  a  money  payment  or  not,  provided  that  the  bar- 
gain be  made  and  the  value  measured  in  money  terms, 
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and  paid  or  agreed  to  be  paid  in  something  which  the 
parties  agree  to  treat  as  a  specified  amount  of  money,  is  a 
sale  within  the  meaning  of  the  statute  above  cited.  But 
a  transaction,  whereby  A.  transfers  to  B.  two  slaves,  and 
receives  therefor  from  B.  two  slaves  and  one  hundred 
dollars,  no  price  being  attached,  and  no  value  measured 
in  money  terms,  is  not  a  sale  within  the  meaning  of  the 
statute.  One  of  the  essential  ingredients  of  the  sale  con- 
templated by  the  statute,  is,  that  the  value  be  measured 
in  money  terms. — 2  Kent's  Com.  468,  477,  and  authorities 
cited  supra. 

It  is  entirely  competent  for  one  person,  who  desires  to 
sell  another  a  slave,  to  agree  with  him  as  to  the  value 
measured  in  money  terms,  and  at  the  same  time  to  agree 
to  receive  another  slave  as  a  specified  part  of  that  value, 
and  the  other  part  in  money ;  and  when  such  agreement 
is  made  and  executed,  the  transaction  is  a  sale  within  the 
meaning  of  the  statute.  In  such  case,  the  slave  received 
as  a  specified  part  of  the  fixed  price  or  value  would,  by 
the  law,  be  deemed  as  so  much  money  paid;  and  the 
agreed  price  of  the  slave,  so  received  in  payment,  could 
be  recovered  back  as  so  much  of  "purchase-money,"  if  the 
seller  was  a  negro-trader,  and  had  no  license,  and  was 
sued  by  the  buyer,  in  the  mode,  and  within  the  time 
mentioned  in  the  statute.  The  principle  would  apply, 
that  if  a  thing  be  received  as  a  specified  sum  of  money, 
and  the  parties  agreed  to  treat  it  as  so  much  money,  the 
party  receiving  it  shall  not,  when  sued  for  it  as  money 
received,  defeat  a  recovery,  by  alleging  or  proving  that  in 
fact  money  was  not  received. —  Stewart  v.  Conner,  9  Ala. 
803  ;  Cameron  v.  Clarke,  11  Ala.  259  ;  Pickard  v.  Banks, 
13  East's  Rep.  20. 

To  bring  the  transaction  within  the  statute,  it  is  not 
enough  to  show  that  the  unlicensed  negro-trader  received 
a  sum  of  money,  and  some  other  valuable  thing,  for  his  slaves. 
It  must  be  shown,  also,  that  the  other  valuable  thing  re- 
ceived by  him  was,  by  the  terms  of  the  transaction, 
received  or  treated  as  money,  and  as  an  ascertained  or 
specified  part  of  the  agreed  price  of  his  slaves. 

The  statute  is  penal  in  its  nature,  and  in  derogation  of 
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a  common-law  right.  It  is  not  therefore  to  be  extended, 
or  made  more  penal  by  construction.  "Without  disregard- 
ing salutary  rules,  we  cannot  believe  or  declare  that  the 
word  sale,  as  therein  used,  was  used  in  a  more  compre- 
hensive sense  than  we  have  given  to  it  in  what  we  have 
above  said. 

The  bill  of  exceptions  in  this  case  states,  tliat  it  was 
admitted,  that  "the  plaintiff  was  a  negro-trader,  and,  be- 
ing such,  he  sold  to  defendant,  in  Lawrence  county,  Ala., 
two  negroes  named  Mary  and  Eliza,  and  in  payment 
therefor  received  the  negroes  Addison  and  Harriet,  for 
the  conversion  of  whom  this  suit  is  brought,  and  one 
hundred  dollars  in  money."  But  the  bill  of  exceptions 
does  not  show  that  any  price  was  fixed  upon  the  first 
mentioned  negroes,  nor  that  the  plaintiflT  received  or 
treated  the  last  mentioned  negroes  as  a  specified  sum  of 
money,  or  as  money  at  all.  When  the  facts  of  the  trans- 
action are  admitted,  as  in  this  case,  the  question  whether 
it  amounts  to  a  sale  is  a  question  of  law.  That  question 
must  be  determined,  not  from  the  name  which  the  parties 
give  to  the  transaction,  but  from  the  facts  which  demon- 
strate its  nature  and  character. — Foreman  v.  Ilardwick, 
10  Ala,  316.  And  although  the  parties  here  call  the 
transaction,  as  set  forth  in  the  bill  of  exceptions,  a  sale, 
we  feel  bound  to  declare  that,  in  the  contemplation  of  the 
statute,  it  is  not  a  sale.  Whether,  on  another  trial,  the 
evidence  may  not  show  that  the  transaction  was  a  sale, 
we  cannot  say.  But  upon  the  facts,  as  disclosed  on  the 
record  now  before  us,  the  court  below  erred  in  its  charge 
in  treating  the  transaction  as  a  sale  within  the  meaning 
of  the  statute  above  cited. 

As  the  cause  must  be  remanded,  we  deem  it  proper  to 
say,  that  there  is  another  error  in  the  charge.  It  was  admit- 
ted that  the  plaintiff  had  no  license,  granted  by  the  ^probate 
court  of  Lawrence  county.  B  ut  there  was  no  admission  that  he 
did  not  have  a  license  from  some  other  probate  court.  A 
license  to  sell  slaves,  granted  by  any  probate  court  or 
probate  judge  in  this  State,  is  good  in  every  county  in  the 
State.  Now,  although  the  j  ury  might  have  been  author- 
ized, from  the  admission  made,  and  from  the  failure  of 
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the  plaintiff  to  produce  any  license,  to  infer  and  find 
that  he  had  no  license ;  yet  it  was  not  a  conclusion  of  law, 
from  the  facts  stated,  that  he  had  no  license.  The  court 
erred,  therefore,  in  not  leaving  to  the  jury  the  question 
of  the  existence  or  non-existence  of  the  license.  !77ie  non- 
existence of  the  license  was  one  of  the  matters,  essential  to 
the  defense ;  and  as  it  was  neither  admitted,  nor  stated 
as  a  fact  in  the  testimony,  the  court  erred,  in  charging 
that,  if  the  jury  believed  the  state  of  facts  set  forth  in  the 
bill  of  exceptions,  they  must  find  for  the  defendant.  It 
will  not  do  for  the  court  to  overlook  the  distinction  be- 
tween facts  admitted,  and  the  inferences  which  the  jury 
only  are  authorized  to  draw  therefrom. 

For  the  errors  in  tlie  charge  of  the  court  below,  pointed 
out  in  this  opinion,  the  judgment  is  reversed,  and  the 
cause  remanded. 


MASON  vs.  HALL. 

[action  at  law  on  pabol  contract.] 

1.  Statute  of  frauds  as  to  promise  to  pay  debt  of  another.— A  parol  promise  to  pay 
the  debt  of  another,  when  founded  on  a  new  and  valuable  consideration 
beneflcial  to  the  promisor,  is  not  within  the  statute  of  frauds. 

2.  Who  may  sue  on  promise  to  one  for  benefit  of  another,  and  AoiP.— When  a  promise 
is  made  to  one  person,  for  the  benefit  of  another,  the  latter  may  maintain 
an  action  on  it  in  his  own  name,  notwithstanding  the  former  might  also 
sue  ;  but  he  must  declare  specially,  except  when  he  can  maintain  an  action 
for  money  had  and  received. 

3.  T^iriance.— Under  a  complaint  for  a  specified  sum,  alleged  to  be  "due  for  the 
hire  of  a  negro  man,"  a  recovery  cannot  be  had  on  proof  that  the  negro 
was  hired  by  plaintiff  to  a  third  person,  who  sub-hired  to  defendant,  in 
consideration  of  defendant's  promise  to  pay  the  hire  due  to  plaintiff. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon.  C.  W.  Rapier. 
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The  complaint  in  this  case  was  in  these  words  : 

"Lucy  IL  Masons  The  plaintiff  claims  of  the  defend- 
vs.  Vant  $155,  due  for  the  hire  of  a  negro 

Thomas  Hall.  j  man,  named  Ambrose,  for  the  year 
1854;  which  sum  of  money,  with  the  interest  thereon,  is 
now  due." 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
plaintiff  introduced  proof  to  show  that,  on  1st  January, 
1854,  she  hired  a  negro  man  to  James  Hall  for  the  term  of 
one  year,  for  $155,  and  took  from  him  a  note,  with  secu- 
rity, for  said  sum  of  money.  It  was  proved,  also,  that 
said  James  Hall,  early  in  the  year  1854,  hired  said  slave 
to  defendant,  Thomas  Hall,  who  was  his  father ;  that 
defendant  agreed  with  said  James  Hall,  that  he  would 
pay  j)laintiff  the  hire  of  said  negro,  to-wit,  $150,  and  that 
said  James  Hall  would  pay  $5  of  the  hire ;  that  the  plain- 
tiff" still  held  the  note  of  said  James  Hall ;  and  that  said 
James  Hall  had  left  the  country  in  the  early  part  of  the 
year  1854.  There  was  no  evidence  that  plaintiff'  had 
offered  to  give  up  the  note  of  said  James  Hall  to  any 
person.  This  w^as,  in  substance,  all  the  evidence  ;  and 
upon  this  state  of  facts,  the  court  charged  the  jury,  that 
the  plaintiff'  could  not  recover,  as  the  promise  to  pay  the 
hire  was  not  made  to  her  and  accepted  by  her,  and  the 
note  of  James  Hall  delivered  up."  The  plaintiff' excepted 
to  this  charge,  and  was  compelled  to  take  a  nonsuit,  which 
she  now  moves  to  set  aside  ;  assigning  the  charge  of  the 
court  as  error. 

B.  "Williamson,  for  the  appellant,  cited  Cameron  v. 
Clarke  &  Smith,  11  Ala.  259 ;  McKenzie  v.  Jackson, 
4  Ala.  230  ;  Pope  v.  Randolph,  13  Ala.  214 ;  12  Johns. 
276  ;  2  Denio,  45 ;  1  Gill  k  .Johns.  448  ;  16  Serg.  &  R.  169 ; 

2  Cooper,  443  ;  1  Vent.  318. 

James  E.  Belser,  contra,  cited  Roberts  on  Frauds,  207-8, 
219 ;   Puckett  v.  Bates,  4  Ala.  390  ;    Tompkins  v.  Smith, 

3  Stew.  &  P.  54 ;  Simpson  v.  Patton,  4  Johns.  422 ;  Jack- 
son V.  Rayner,  12  Johns.  291 ;  Gold  v.  Phillips,  10  Johns. 
412. 
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"WALKER,  J. — There  are  three  questions  in  this  case : 
1st,  whether  a  promise  by  one  to  pay  the  debt  of  auotlier, 
made  upon  a  new  and  valuable  consideration  beneficial  to 
the  promisor,  is  within  the  statute  of  frauds  ;  2d,  whether 
a  suit  can  be  maintained  upon  such  a  promise  by  him  for 
whose  benefit  it  was  made ;  3d,  whether,  if  suit  can  be 
maintained  upon  such  a  promise,  the  declaration  may  be 
upon  the  promise  made  to  the  plaintifl:"8  debtor,  describ- 
ing it  as  if  it  had  been  made  to  himself. 

The  first  of  those  three  questions  is  clearly  settled  in 
the  negative  by  the  previous  decisions  of  this  court. — Mc- 
Kenzie  v.  Jackson,  4  Ala.  230  ;  Brown  v.  Barnes,  6  Ala. 
694 ;  Martin  v.  Black,  21  Ala.  721 ;  HoUingsworth  v. 
Martin,  23  Ala.  591 ;  Cameron  v.  Clark  &  Smith,  11  Ala. 
259. 

Upon  the  second  question  there  is  some  conflict  of 
authority  ;  but  the  weight  of  authority,  both  in  England 
and  America,  is  decidedly  in  favor  of  the  proposition,  that 
where  a  parol  promise  is  made  to  one,  for  the  benefit  of 
another,  an  action  may  be  maintained  upon  it  by  him  for 
whose  benefit  it  was  made.  Such,  upon  the  authorities, 
and  upon  the  reason,  convenience  and  justice  of  the  rule, 
we  think  is  the  law.  It  is  no  objection  to  the  maintenance 
of  the  suit  by  him  for  whose  benefit  the  promise  is  made, 
that  an  action  might  also  be  brought  by  him  to  whom 
the  promise  was  made.  We  deem  it  only  necessary  to 
cite  the  authorities  in  support  of  the  foregoing  proposition. 
Bell  V.  Chaplain,  Hardres'  R.  321 ;  Arnold  v.  Lyman, 
17  Mass.  400 ;  1  Comyn's  Digest,  303 ;  1  Chitty  on  Plead- 
ing, 5 ;  Barker  v.  Bucklin,  2  Denio,  45 ;  Master,  Wardens 
&  Commonalty  of  Feltmakers  v.  Davis,  1  Bos.  &  Pul.  98 ; 
4  Am.  Jurist,  No.  XLIII,  October,  1839,  pages  16  to  20 ; 
Hitchcock  v.   Lukens,  8  Porter,   333 ;   Hall  v.  Marston, 

17  Mass.  575  ;  Carey  v.  Evans,  29  Ala.  99  ;   Iluckabee  v. 
May,  14  Ala.  263 ;  Hoyt,   Ford  &  Robinson  v.   Mui-phy, 

18  Ala.  316. 

Upon  the  third  question  we  are   constrained  to  decide 
against  the  appellant.     Where  a  promise  is  made  by  one 
person,  to  pay  the  debt  of  another,  it  is  necessary  to  de- 
clare specially,  unless  the  case  be  one  in  which  the  action 
39 
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for  money  had  and  received  can  be  maintained. — Mason 
V.  Munger,  5  Hill,  613  ;  Beers  v.  Culver,  1  Hill,  589 ; 
Quin  V.  Hanford,  1  Hill,  82  ;  Huckabee  v.  May,  14  Ala. 
263.  The  complaint  is  upon  a  hiring  by  the  plaintiff  to 
the  defendant.  The  cause  of  action  is  a  promise,  in  con- 
sideration of  a  hiring  by  a  third  person,  to  pay  a  debt  of 
such  third  person  to  the  plaintiff.  There  was  no  hiring 
by  the  plaintiff  to  the  defendant.  There  is  a  fatal  variance 
between  the  complaint  and  proof.  For  this  reason  we 
cannot  avoid  holding,  that  the  charge  of  the  court  below 
is  free  from  error,  though  it  is  manifest  from  the  facts 
before  us  that  the  plaintiff  has  a  just  and  legal  cause  of 
action  against  the  defendant. 

The  judgment  of  the  court  below  is  affirmed. 


STETSON  &  Co.  vs.  GOLDSMITH. 

[action  to  recover  damages  for  suing  out  of  attachment.] 

1.  Bill  in  chancery  by  wife  not  admissible  evidence  against  husband. — A  bill  in  chan- 
cery, filed  by  the  wife  with  the  knowledge  of  her  husband,  against  him  and 
his  attachmant  creditor,  asserting  an  interest  in  a  stock  of  goods  which  had 
been  attached  as  the  property  of  the  husband,  is  not  admissible  evidence 
against  the  husband,  in  a  suit  subsequently  instituted  by  him  against  the 
attaching  creditor,  to  recover  damages  for  the  wrongful  and  malicious 
suing  out  of  the  attachment. 

2.  Trespass  by  levy  of  void  legal  process. — A  party  who  procures  a  sheriflFto  levy 
an  attachment  which  is  void  on  its  face,  is  a  trespasser. 

5.  Appearance  no  waiver  of  trespass. — An  appearance  by  the  defendant,  in  an 
attachment  suit,  is  not  a  waiver  of  a  fatal  defect  in  the  writ,  on  account  of 
the  want  of  jurisdiction  on  the  part  of  the  oflBcer  by  whom  it  was  issued  5 
nor  is  it  a  bar  to  a  subsequent  action  for  damages  against  the  attaching 
creditor. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Thomas  A.  Walker. 
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This  action  was  brought  by  Meyer  Goldsmith  against 
M.  S.  Stetson  &  Co.,  to  recover  damages  for  the  wrongful 
and  malicious  suing  out  of  an  attachment ;  and  was  com- 
menced on  the  7th  January,  1856.  The  defendant  plead- 
ed not  guilty,  in  short  by  consent ;  and  issue  was  joined 
on  this  plea.  The  facts  disclosed  on  the  trial  are  thus 
stated  in  the  bill  of  exceptions  : 

"The  defendants  offered  in  evidence,  in  justification  of 
the  taking  of  the  goods  complained  of,  an  attachment  issued 
by  the  clerk  of  the  city  court  of  Mobile,  on  the  12th 
March,  1855,  wherein  said  M.  S.  Stetson  &  Co.  were 
plaintiffs,  and  M.  Goldsmith  defendant ;  together  with 
the  proceedings  thereon.  The  affidavit,  which  was  made 
by  M.  S.  Stetson,  alleged  an  indebtedness  by  said  Gold- 
smith to  said  M.  S.  Stetson  &  Co.  of  ^1,974  15,  besides 
interest,  and  that  he  had  moneys,  property  and  effects, 
liable  to  satisfy  his  debts,  which  he  fraudulently  withheld. 
The  levy  was  made  on  the  12th  March,  1855.  On  the 
17th  March,  an  order  was  made  by  said  city  court,  in 
pursuance  of  law,  for  their  sale  as  perishable  property,  and 
the  payment  of  the  money  into  court  to  abide  the  event  of 
the  suit.  The  sale  was  subsequently  made,  the  proceeds 
amounting  to  $2,404  57 ;  and  the  net  proceeds  after 
deducting  costs  and  charges,  $2,262  67,  was  paid  into 
court.  By  a  subsequent  order  of  court,  $417  was  deduct- 
ed, to  be  paid  to  the  landlord  of  the  store  in  which  the 
goods  were  found,  for  rent.;  leaving  a  balance  of  $1,845  67 
in  court  to  abide  the  event  of  the  suit.  It  further  appear- 
ed that,  on  the  15th  day  of  May,  1855,  judgment  by  nil 
dicit  was  regularly  rendered  against  the  defendant ;  that 
execution  was  issued  thereon,  on  the  19th  June  following, 
returnable  on  the  first  Monday  in  October  then  next,  and 
returned,  on  the  28th  September,  'no  property  found.' 

"The  defendants  proposed  to  read  in  evidence  a  bill  in 
chancery,  filed  on  the  4th  April,  1855,  in  which  Mrs. 
Sarah  Goldsmith,  wife  of  said  M.  Goldsmith,  by  Noah 
Higgins  as  her  next  friend,  was  complainant,  and  M. 
Goldsmith,  M.  S.  Stetson  &  Co.,  James  W.  Lang,  sheriff* 
of  Mobile  county,  and  Reuben  A.  Lewis,  clerk  of  the  city 
court  of  Mobile,  were  defendants ;  claiming,  in  behalf  of 
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Mrs.  Goldsmith,  that  she  had  an  interest  in  said  stock  of 
goods  attached,  to  the  extent  of  $2,000  ;  and  praying  that 
that  amount  might  be  paid  to  her  out  of  the  proceeds  of 
sale,  and  for  an  injunction  against  its  being  paid  to  said 
Stetson  &  Co.  As  preliminary  to  its  introduction,  defend- 
ants examined  one  Higgins  as  a  witness,  who  testified, 
that  he  was  one  day  passing  plaintiff's  store,  and*  was 
called  in,  either  by  plaintiff  or  his  wife;  that  he  saw  both 
of  them  ;  that  Mrs.  Goldsmith  desired  him  to  act  as  her 
next  friend  in  filing  the  bill ;  that  he  agreed  to  do  so,  and 
was  assured  he  would  not  have  any  costs  to  pay,  and  was 
to  be  indemnified  against  costs  ;  that  the  bill  was  filed 
with  plaintiff"' 8  knowledge,  but  witness  did  not  recollect 
hearing  him  say  any  thing  about  the  costs;  and  that  said 
suit  was  now  pending  in  the  supreme  court.  The  plaintiff 
objected  to  the  reading  of  said  bill  in  evidence,  and  the 
court  sustained  the  objection ;  to  which  the  defendants 
excepted. 

"It  was  admitted,  that  there  was  no  malice  in  the  suing 
out  of  the  attachment,  or  the  taking  of  the  goods. 

"The  court  charged  the  jury,  that  the  clerk  of  the  city 
court  had  no  authority  to  issue  said  attachment,  and  the 
proceedings  upon  it  were  illegal  and  void,  and  constituted 
no  defense  in  this  action.  The  defendants  excepted  to 
this  charge,  and  asked  the  court  to  instruct  the  jury,  that 
the  appearance  of  the  defendant  in  the  attachment  suit 
was  a  waiver  of  all  prior  defects,  and  made  said  attach- 
ment and  the  proceedings  upon  it  a  justification  of  the 
seizure  of  the  goods,  and  a  bar  to  this  action.  The  court 
declined  to  give  this  charge,  and  the  defendants  excepted  " 

K.  B.  Sewall,  for  the  appellants. — 1.  The  bill  in  chan- 
cery was  admissible,  as  an  admission  by  plaintiff  against 
his  own  assertion  of  claim,  and  in  mitigation  of  damages. 
1  Greenl.  Ev.  §  212 ;  3  ib.  §  262,  and  cases  cited  in  notes. 
The  plaintiff  was  directly  connected  with  the  institution  of 
that  suit — knew  its  object,  and  assented  to  it. — 4  Ala.  225. 

2.  In  this  action,  it  is  competent  to  show  property  in  a 
third  person,  and  that  such  third  person  is  claiming  the 
property  against  the  defendant. — 3  Pick.  126  ;  9  Pick.  551 ; 
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4  Blackf.  350  ;  1  Term  R.  480;  24  Wendell,  379.  If  a 
bailee  delivers  goods  to  the  true  owner,  this  is  a  defense 
against  an  action  by  the  bailor,  having  no  title. — 5  Taun- 
ton, 759  ;  13  Mass.  225 ;  4  Mass.  498.  Where  an  agent 
has  a  right  to  sue  in  his  own  name,  the  principal  may, 
generally,  supersede  that  right  by  suing  himself. — 4  Camp. 
194',  1  M.  &  S.  579 ;  5  Serg.  &  R.  28.'  Notice  of  the  prin- 
cipal's rights,  before  payment  to  the  agent,  renders  a  third 
person  liable  to  the  principal. — 6  Shep.  361 ;  3  Hill,  72. 
The  rule  is  the  same  in  torts. — 17  Mass.  247,  560 ;  2  llill, 
319 ;  7  Mass.  324  ;  3  Pick.  495. 

3.  The  defendant's  appearance  in  the  attachment  suit, 
without  objection,  and  saying  nothing  inbar  of  plaintiff's 
claim,  was  a  waiver  of  all  prior  defects,  and  made  that 
suit  a  bar  to  this  action. — Burroughs  v.  Wright,  3  Ala. 
43 ;  Brooks  v.  Godwin,  8  Ala.  296 ;  Rose  v.  Thompson, 
17  Ala.  628 ;  Brown  v.  Webber,  6  Cush.  570  ;  State  v. 
Richmond,  6  Foster,  243 ;  Tripp  v.  DeBow,  5  Howard's 
Pr.  R.  114  ;  Dix  v.  Palmer,  ib.  233  ;  W^ebb  v.  Mott,  6  ib. 
439.  The  proceedings  of  a  court  which  has  jurisdiction 
both  of  the  parties  and  the  subject-matter,  though  irregu- 
lar, cannot  become  the  foundation  of  an  action  until 
reversed  or  set  aside.  That  trespass  or  tort  may  be  waiv- 
ed, see  Hill  v.  Davis,  3  N.  H.  384  ;  Lewis  v.  Dubose  &  Co., 
29  Ala.  220  ;  Parker  v.  Norton,  6  Term  R.  695. 

William  Boyles,  and  Geo.  Y.  Overall,  contra. — 1.  There 
was  no  error  in  the  rejection  of  the  bill  in  chancery  as 
evidence. — Adams  v.  McMillan,  7  Porter,  73;  Durdcn  v. 
Cleveland,  4  Ala.  225 ;  Phil.  Ev.,  vol.  1,  pp.  28-9 ;  2  Mar. 
(Ky.)  R.  488 ;   2  Har.  &  J.  402 ;   4  Lift.  218 ;  2  Root,  331. 

2.  The  proceedings  in  the  attachment  suit  were  void  for 
want  of  jurisdiction. — Stevenson  v.  O'Hara,  27  Ala.  362. 
The  process,  being  void,  furnished  no  protection  to  the 
clerk  who  issued  it,  the  sheriff  who  levied  it,  or  the  party 
who  directed  the  levy. — Sasnett  v.  Weathers,  21  Ala.  673. 

3.  The  appearance  to  the  attachment,  though  a  waiver 
of  irregularities  in  the  process,  did  not  cure  the  want  of 
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jurisdiction,  nor  waive  the  trespass. — Bealle  v.  Blake, 
13  Geo.  217 ;  Hair  v.  Moody,  9  A]a.  399  ;  Stanley  v.  Bank 
of  Mobile,  23  Ala.  652. 

ST0!N1E,  J. — It  will  be  borne  in  mind,  that  no  question 
is  raised  by  this  record  on  the  admissibility  of  the  decla- 
rations of  Mrs.  Goldsmith,  made  in  the  presence  and 
hearing  of  her  husband,  the  plaintiff'.  The  bill  of  excep- 
tions discloses  that  the  defendants  made  preliminary  proof 
of  the  wife's  declarations,  in  the  presence  of  her  husband, 
to  the  effect  that  she  claimed  some  interest  in  the  goods 
which  had  been  attached  and  sold.  The  defendants  then 
offered  to  read  in  evidence  a  bill  in  chancery,  filed  by 
Mrs.  Goldsmith,  against  these  defendants,  Mr.  Goldsmith, 
and  others.  This  bill  was  filed  with  the  knowledge  of  the 
plaintiff,  Goldsmith.  The  bill  is  not  before  us  ;  and  we 
can  have  no  knowledge  of  its  contents,  further  than  is 
disclosed  in  the  meager  statement  found  in  the  bill  of 
exceptions.  The  court,  on  the  motion  of  the  plaintiftj 
excluded  this  evidence  ;  and  the  defendant  excepted. 

The  general  rule  is,  that  a  bill  in  chancery  is  not  evi- 
dence against  any  person  ;  not  even  against  the  complain- 
ant, when  oflfered  in  another  suit  between  the  same 
parties. — Adams  v.  McMillan,  7  Porter,  73.  Is  there  any^ 
thing  in  this  case  to  take  it  out  of  the  operation  of  the 
rule  ? 

Mrs.  Goldsmith  and  her  husband,  under  the  facts  dis- 
closed in  this  record,  did  not  sustain  towards  each  other 
the  relation  of  either  bailor  and  bailee,  or  principal  and 
agent.  Hence,  the  principle  applicable  to  those  relation- 
ships, even  if  enough  were  shown  to  bring  the  rules  to 
bear,  has  no  relevancy  here. — See  Kingman  v.  Pearce, 
17  Mass.  247  ;  Girard  v.  Taggart,  5  Serg.  &  Eawle,  19  ; 
9  Bacon's  Abridgment,  by  Bouvier,  457,  Trespass,  C. ; 
Morris  v.  Cleasby,  1  Maule  &  Sel.  576 ;  Kelly  v.  Munson, 
7  Mass.  319  ;  Sadler  v.  Leigh,  4  Camp.  195 ;  Squire  v. 
Hollenbeck,  9  Pick.  551 ;  2  Saund.  47  d ;  Anthony  v. 
Gilbert,  4  Blackf  348 ;  Higgins  v.  Whitney,  24  Wend. 
379  ;  Hare  v.  Fuller,  7  Ala.  717. 

If  Mrs.  Goldsmith  had  any  interest  in  the  goods,  it  was 
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as  part  owner,  and  not  as  bailor  or  principal.  It  is  said 
that,  in  an  action  of  trespass  for  taking  and  carrying 
away  goods,  if  there  be  a  non-joinder  as  plaintiff  of  a 
party  interested  in  the  goods,  this  furnishes  matter  for 
plea  in  abatement,  or  it  may  be  taken  advantage  of  byway 
of  apportionment  of  the  damages  on  the  trial. — 1  Chitty's 
Pleading,  65-6. 

In  this  case,  there  was  no  plea  in  abatement.  The 
only  question,  then,  is,  does  the  fact  that  Mr.  Goldsmith 
knew  the  bill  in  chancery  was  filed,  render  that  bill  legal 
evidence,  tending  to  establish  the  proposition  that  Mrs. 
Goldsmith  was  part  owner  of  the  goods  ? 

Without  stopping  to  inquire  how  the  rule  would  be,  if 
the  record  showed  that  Mrs.  Goldsmith  had  asserted  her 
claim  to  an  interest  of  two  thousand  dollars  in  the  goods, 
and  that  the  plaintiff  Imew  she  had  asserted  such  claim, 
we  think  that  no  sound  reason  can  be  urged  why  a  hill  in 
chancery,  filed  by  her,  must  be  taken  as  an  admission 
against  him ;  when,  if  the  same  bill,  with  the  same  aver- 
ments, had  been  filed  in  his  name,  such  bill  could  not 
have  been  given  in  evidence  against  him.  True,  if  the 
bill  had  been  sworn  to,  a  rule  different  in  some  respects 
would  prevail. — 3  Greenl.  Ev.  §  275.  We  are  not  informed 
that  this  bill  was  sworn  to. 

The  charge  given  asserts  nothing  but  the  familiar  prin- 
ciple, that  a  party  who  procures  a  levy  to  be  made  by  a 
sheriff',  under  a  process  void  on  its  face,  is  a  trespasser. — 
See  Duckworth  v.  Johnson,  7  Ala.  578,  and  authorities 
cited  ;  Lewis  v.  Dubose,  29  Ala.  219. 

The  charge  refused  sought  to  heal  all  irregularities  in 
the  attachment  and  levy,  on  the  ground  that  the  judgment 
entry  recites  that  the  parties  came.  While  this  recital  is 
sufiicient,  under  our  decisions,  to  uphold  the  judgment, 
and  prevent  its  reversal,  (see  authorities  collected  in 
Smith's  Adm'rv.  Ellison's  Ileire,  at  the  present  term  ;)yet 
this  result  is  not  based  on  the  principle,  that  all  previous 
irregularities  and  abuses  are  thereby  waived.  It  rests 
alone  on  the  fact,  that  the  defendant  is  in  court  by  his 
appearance;  in  which  case,  no  process  whatever  is  necessary 
to  the  validity  of  the  judgment.     The  appearance  waives 
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all  right  to  question  the  irregularity  of  the  notice  ;  but  is 
no  waiver  of  the  tortious  seizure  of  the  defendant's  goods. 
As  well  might  it  be  contended,  that  an  appearance  or 
plea,  in  a  suit  commenced  by  attachment,  is  a  waiver  of 
the  right  to  insist  that  such  attachment  is  vexatious ;  or 
that  the  defense  of  a  prosecution  admits  that  the  same  is 
not  malicious. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  is  affirmed. 


• 


COX,  BRAINARD  &  CO.  vs.  PETERSOl^. 

[action  against  common  carrier  for  failure  to  deliver  goods.] 

1.  Admissibility  of  parol  evidence  to  affect  written. — A  bill  of  lading  cannot  be 
contradicted  or  varied  by  parol  evidence. 

2.  Liability  of  common  carrier. — Under  a  written  contract,  by  which  the  owners 
of  a  steamboat  bound  themselves,  as  common  carriers,  to  deliver  certaia 
goods  at  a  specified  point,  the  loss  of  the  goods  by  fire,  after  having  been 
deposited  in  a  warehouse  at  the  highest  point  to  which,  on  account  of  the 
low  stage  of  the  water,  the  boat  could  ascend  the  river,  does  not  excuse  the 
defendants'  failure  to  deliver  the  goods  at  the  specified  place. 

3.  Admissibility  of  custom. — In  an  action  against  the  owners  of  a  steamboat,  as 
common  carriers,  for  failing  to  deliver  goods  at  the  place  specified  in  their 
bill  of  lading,  evidence  of  a  custom  among  the  steamboat-men  to  ascend 
the  river  as  high  as  the  stage  of  water  in  it  permitted,  and  then  to  land 
their  cargo  and  deposit  the  goods  in  warehouses,  is  not  admissible  for  the 
defendants. 

4.  Acceptance  of  part  no  discharge  of  liability  for  residue  of  goods. — The#acceptance 
of  a  portion  of  the  goods  by  the  copsignee,  at  a  place  different  from  that 
specified  in  the  contract,  though  admissible  in  mitigation  of  damages,  does 
not  discharge  the  common  carrier  from  liability  for  the  residue. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  TnoMAS  A.  "Walker. 

This  action  w^as  brought  by  M.  W.  Peterson  against 
Cox,  Brainard  k  Co.,  to  recover  damages  for  the  defend- 
ants' failure  to  deliver  at  Columbus,  Mississippi,  certain 
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goods  which  were  shipped  at  Mobile,  by  Calvert  &  Co.? 
on  board  the  steamboat  Eliza  Battle,  of  which  the  defend- 
ants were  the  owners,  to  be  delivered  to  the  plaintiff  at 
Columbus ;  and  which  were  carried  up  the  river  as  for  as 
Newport,  35  or  40  miles  below  Columbus,  the  highest  point 
to  which  the  low  stage  of  the  Water  permitted  the  boat  to 
ascend  the  river,  where  they  were  deposited  in  a  ware- 
house, and  there  a  portion  of  them  was  destroyed  by  fire. 
The  defendants  pleaded  the  general  issue. 

On  the  trial,  as  appears  from  the  bill  o^exceptions,  the 
plaintiff  offered  in  evidence,  after  proving  its  execution, 
the  bill  of  lading  for  the  goods,  which  stipulated  that  the 
goods  should  be  delivered  to  the  plaintiff  at  Columbus, 
"dangers  of  the  river  excepted";  and  proved  the  loss  of 
the  goods  as  above  stated.  The  defendants  offered  in 
evidence  an  advertisement  inserted  by  them  in  the  news- 
papers, relative  to  the  voyage  of  the  said  steamer  to  Co- 
lumbus, in  which  it  was  stated  that  they  would  give  "clear 
bills  to  Gainesville."  They  also  offered  to  prove,  "that 
the  shippers  knew  that  said  boat,  though  advertised  to  go 
to  Columbus,  would  give  clear  bills  of  lading  only  to 
Gainesville,  which  is  below  Newport,  and  that  she  was  to 
carry  the  goods  to  Columbus  only  in  case  the  water  per- 
mitted ;  that  they  knew  of  this  advertisement,  and  that 
the  true  contract  between  them  was  to  that  effect ;  and 
that  the  bill  of  lading  was  drawn  without  restriction  by 
mistake."  The  court  excluded  this  evidence,  on  plain- 
tiff's objection,  on  the  ground  that  the  bill  of  lading  could 
not  be  contradicted  by  parol  proof;  to  which  defendants 
excepted. 

"The  defendants  then  offered  to  prove  that  another  bill 
of  ladina:  for  said  goods  was  made  out  bv  the  clerk  of  the 
boat,  was  forwarded  to  plaintiff  by  the  boat,  with  the 
goods,  and  by  him  received ;  which  bill  of  lading  con- 
tained the  restriction  of  'water  permitting'  as  to  any  point 
beyond  Gainesville ;  and  that  the  clerk  was  instructed 
not  to  give  clear  bills  on  that  voyage  to  Columbus.  It 
was  not  stated  whether  this  bill  of  lading  was  filled  up 
before  or  after  the  boat  left  the  wharf.  This  evidence 
was  offered  in   connection  with  the  previous   evidence, 
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and  separately :  and  was  rejected  by  the  court,  on  the 
ground  that  the  bill  of  lading  could  not  be  contradicted 
by  such  evidence";  to  which  defendants  excepted. 

The  defendants  offered  in  evidence,  also,  the  deposi- 
tions of  Geo.  W.  Cloudis,  Richard  A.  Jackson,  and 
Gideon  B.  Massey,  each  of  whom  testified  to  the  exist- 
ence of  a  custom  among  the  steamboat-men  on  the  Tom- 
beckbe  river,  in  the  event  of  the  water  in  the  river  falling 
before  their  boat  reached  its  destination,  to  land  their 
cargoes  at  the  tighest  point  which  they  could  safely  reach, 
and  there  store  the  goods  in  warehouses.  The  court  ex- 
cluded this  evidence,  on  plaintifii"'s  objection,  and  the 
defendants  excepted. 

It  was  proved,  that  the  plaintiff",  after  the  goods  had 
been  stored  in  the  warehouse  at  Newport,  hauled  away 
a  portion  of  them,  paying  the  freight  and  storage. 

Upon  this  evidence,  the  court  instructed  the  jury, — 

"1.  That  by  the  obligation  of  the  bill  of  lading,  the 
defendants  were  bound  to  carry  the  goods  safely,  and  to 
deliver  them  at  Columbus ;  that  although  the  goods 
were  landed  and  'stored  in  the  warehouse,  because  the 
water  was  too  low  to  allow  the  boat  to  go  to  Columbus, 
still  they  were  in  the  warehouse  at  the  defendants'  risk, 
whose  obligation  was  in  the  nature  of  an  insurance  until 
the  goods  reached  their  destination  ;  that  accidental  fire, 
not  being  the  act  of  God,  was  not  a  danger  of  navigation, 
such  as  would  excuse  the  defendants  ;  and  that  such  loss 
by  fire,  while  the  goods  were  in  the  warehouse,  if  there 
deposited  by  the  defendants,  was  at  their  risk. 

"The  defendants  excepted  to  this  charge,  and  requested 
the  court  to  instruct  the  jury,  that  if  the  plaintiff" received 
and  hauled  away  part  of  his  goods  from  the  warehouse, 
paying  the  freight  for  those  taken  ;  and  that  this  was 
done  with  the  intention  of  taking  away  the  remainder  so 
soon  as  his  wagon  could  return, — then  such  acceptance, 
with  such  intention,  determined  the  contract  of  the  car- 
riers, and  discharged  them  from  further  liability.  The 
court  refused  this  charge,  and  instructed  the  jury,  that  the 
acceptance  of  part  of  the  goods  excused  the  carriers  only 
as  to  that  part ;  unless  the  plaintiff"  actually  received  all 
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the  goods,  and  left  part  with  the  warehouse-man,  on  his 
own  account,  until  he  could  haul  them  away ;  and  the 
defendants  excepted,  both  to  the  charge  given,  and  to  the 
refusal  to  charge  as  requested." 

The  rulings  of  the  court  on  the  trial,  both  in  the  re- 
jection of  evidence  oftered  by  the  defendants,  and  in  the 
instructions  to  the  jury,  are  now  assigned  as  error. 

Geo.  N.  Stewakt,  for  the  appellants. 
"Wm.  G.  Jones,  contra. 

RICE,  C.  J. — The  defendants  are  common  carriers. 
The  bill  of  lading,  delivered  by  them  to  the  consignor, 
the  agent  of  the  plaintift",  contains  their  contract  with  the 
plaintift'.  They  cannot  be  permitted  to  add  other  terms 
to  that  written  contract,  or  to  contradict  or  vary  it,  either 
by  a  writing  in  the  form  of  a  bill  of  lading  subsequently 
sent  by  them  to  the  plaintiff,  or  by  parol  evidence. — "West 
v.  Kelly,  19  Ala.  353;  Cole  v.  Spann,  13  Ala.  537,  and 
authorities  cited  for  appellee. 

The  main  question  is  not  one  of  actuial  blame,  but  of 
legal  obligation.  The  contract  of  the  defendants,  as  com- 
mon carriers,  was  to  transport  and  deliver  «<  Columbus  the 
goods  of  the  plaintiff  received  by  them,  "dangers  of  the 
river  excepted."  By  it,  they  became  absolutely  liable  for 
the  safety  of  the  goods,  until  delivered  at  the  place  therein 
spccitied,  and  responsible  for  losses  resulting  before  de- 
livery at  that  place,  from  fire,  or  from  any  and  every  other 
cause  whatever,  except  "dangers  of  the  river,"  or  the  act 
of  God,  or  the  public  enemies,  or  the  fault  of  the  plaintiff". 
Coggs  V.  Barnard,  and  the  notes  thereto,  1  Smith's  Lead- 
ing Cases,  (edition  of  1855,)  top  pages,  283,  315  ;  Friend 
V.  Wood,  6  Grattan's  R.  189 ;  McClenaghan  v.  Brock, 
5  Rich.  Law  Rep.  17  ;  N".  J.  Steam  Nav.  Co.  v.  Merchants* 
Bank,  G  How.  (U.  S.)  Rep.  344 ;  Patton's  Adm're  v. 
Magrath  &  Brooks,  Dudley's  Rep.  159 ;  Ilarrell  v.  Owens, 
1  Bev.  &  Batt.  273 ;  Edwards  on  Bailments,  513.  The 
only  exception  expressed  in  the  contract  is,  ."dangers  of 
the  river."     The  only  exceptions  implied  by  law  arc,  the 
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act  of  God,  or  of  the  public  enemies,  or  tlie  fault  of  the 
plaintiff. 

The  excuse  arising  from  the  inability  of  the  steamboat 
by  reason  of  the  low  stage  of  the  water,  to  ascend  the 
river  as  far  up  as  Columbus,  is  no  defense  for  violating 
their  engagement  to  deliver  the  goods  at  Columbus.  !N'or 
was  the  engagement  to  deliver  them  at  Columbus  per- 
formed, discharged,  or  terminated,  by  their  placing  them 
in  the  warehouse  at  Newport.  Nor  was  their  liability  for 
the  safety  of  the  goods  diminished  by  their  placing 
them  in  that  warehouse. — Edwards  on  Bailments,  514, 
and  authorities  siqrra  ;  Davis  v.  Garrett,  6  Bing.  716. 

If  the  goods  had  been  safely  delivered  at  Columbus, 
and  this  suit  had  been  one  for  not  carrying  and  deliver- 
ing them  there  in  a  reasonable  time,  then  the  question 
might  have  been  raised,  whether  a  common  carrier,  in 
respect  to  the  time  ofdelwery  of  goods,  may  excuse  delay  in 
the  delivery,  by  accident  or  misfortune,  although  not  in- 
evitable, where  he  has  used  due  care  and  diligence  to  guard 
against  delay.  That  question  seems  to  have  been  con- 
sidered and  decided  in  the  affirmative  in  Parsons  v. 
Hardy,  14  Wend.  215 ;  and  in  Boner  &  Crist  v.  Merchants' 
Steamboat  Co.,  1  Jones'  No.  Ca.  Rep.  211.  But  there  is 
no  such  question  in  this  case.  The  question  here  is  as  to 
the  liability  for  not  delivering  the  goods  at  all — for  their 
loss, — not  tor  mere  delay  in  delivering ;  and  even  if  it  were 
conceded  that  the  placing  the  goods  in  the  warehouse  at 
Newport,  under  the  circumstances  proved,  might  be  an 
excuse  for  mere  delay  in  not  delivering  them,  yet  it  cannot 
exempt  the  defendants,  as  common  carriers,  from  their 
duty  to  keep  them  safely,  or  liability  for  their  loss  by  fire 
in  the  warehouse.  The  usage,  or  custom,  which  the  de- 
fendants offered  to  prove,  does  not  touch  the  question  of 
the  liability  of  the  defendants  for  the  loss  of  the  goods  by 
fire  in  the  warehouse  at  Newport,  before  they  had  been 
delivered  at  Columbus,  but  tends  only  to  show  an  excuse 
for  mere  delay  in  not  delivering.  As  there  was  no  such 
question  of  delay,  in  this  case,  the  evidence  as  to  the  usage 
was  irrelevant  and  inadmissible.  But,  if  the  usage  had 
tended  to  show  that  the  defendants  were  exempt  from  lia_ 
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bility,  under  their  written  contract,  for  the  loss  of  the 
goods  by  fire  before  they  were  delivered  at  Columbus, 
then  the  evidence  as  to  the  usage  would  have  been  inad- 
missible, as  its  plain  eifect  would  have  been  to  vary  or 
contradict  the  written  contract. — Barlow  v.  Lambert, 
28  Ala.  704 ;  Smith  &  Holt  v.  Mobile  Xav.  &  Mut.  Ins. 
Co.,  at  last  term. 

Tn  Lowe  v.  Moss,  12  Illinois  Rep.  477,  it  was  decided, 
that  the  receipt  by  the  owner,  of  a  part  of  a  lot  of  goods 
in  transitu,  does  not  discharge  a  common  carrier  from  lia- 
bility as  to  the  remainder.  That  decision  meets  our 
unqualified  approval.  The  acceptance  of  part  may  be 
given  in  evidence  in  mitigation  of  damages.  It  has  no 
greater  eflect. — Bowman  v.  Teal,  23  Wend.  306 ;  Leavitt 
V.  Smith,  7  Ala.  175.  The  unexecuted  intention  to  accept 
the  other  part  is  not  an  acceptance  of  it.  "Waters  v. 
Spencer,  22  Ala.  460. 

There  is  no  error ;  and  the  judgment  of  the  court  below 
is  affirmed. 


CARLISLE  vs.  TUTTLE  and  WIFE. 

[PBOCBEDDiO  BEFORE  PBOBATB  COURT  FOR  REMOVAL  OF  WARD'S  PROPERTY  TO 
ANOTHER  STATE.] 

1.  Amendment  of  petition.— k.  petition  for  the  removal  of  an  infant's  property  to 
another  State,  (Code,  §§  2032-34,)  may  be  amended,  after  demurrer  sus- 
tained to  the  original,  by  the  addition  of  necessary  parties  and  allegations. 

2.  Parties  defendant  to  pdition.—Thc  resident  guardian,  whether  he  has  any  of 
the  property  in  his  possession  or  not,  is  a  proper  party  defendant  to  such  pro- 
ceeding ;  and  when  the  property  sought  to  be  removed  is  in  the  hands  of 
an  administrator,  he  and  the  resident  guardian  may  be  joined  as  defendants. 

3.  Par<('e!(;>i</jn<if.— The  proceedings  should  be  instituted  in  the  name  of  the 
non-resident  guardian,  and  not  of  the  ward  by  his  guardian  ;  and  where 
the  guardian  is  a  married  woman,  her  husband  should  be  joined  with  her. 

4.  Sufficiency  o/peiUion.— An  averment  in  such  petition,  that  the  ward  is  the 
son  and  infant  child  of  the  wife,  is  sufficient  to  show  that  she  is  its  natural 
mother. 
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5.  Mother's  right  to  change  domicile  of  infant  child. — After  the  death  of  the  father, 
the  mother  has  a  right,  during  her  widowhood,  to  change  the  domicile  of  a 
child  under  the  age  of  seven  years,  who  has  no  guardian;  there  not  ap- 
pearing any  fraudulent  design  to  alter  the  succession  upon  his  death. 

6.  Marriage  of  fertie  guardian. — The  marriage  of  a  woman,  after  her  appointment 
and  qualification  as  guardian,  although  it  might  authorize  proceedings  for 
her  removal,  does  not  terminate  her  guardianship,  but  has  the-effect  of 
joining  her  husband  with  her. 

7.  What  constitutes  non-residence  of  guardian  and  ward. — If  the  mother  of  an  infant, 
after  its  father's  death,  carries  it  with  her  to  another  State,  before  a  guard- 
ian is  here  appointed  for  it ;  and,  after  she  and  the  child  have  acquired  a 
domicile  in  such  foreign  State,  she  is  there  appointed  its  guardian,  she  may 
here  institute  proceedings  for  the  removal  of  its  property  to  that  State. 

8.  Notice  of  taking  deposition, — Ten  days  is  a  sufficient  notice,  as  proscribed  by 
the  order  of  a  probate  judge,  for  the  taking  of  a  deposition  at  a  place  1500 
miles  distant  from  the  court,  when  it  is  shown  that  the  distance  can  be 
traveled  in  six  days. 

9.  Error  without  injury  in  admission  of  evidence. — The  erroneous  admission  of  evi- 
dence by  the  probate  court  is  not  a  reversible  error,  where  the  bill  of 
exceptions,  setting  out  all  the  evidence,  shows  enough  to  sustain  the  decree 
of  the  court. 

10.  Aidhenlication  and  contents  of  foreign  record. — A  guardian's  bond  is  not,  prima 
facie,  matter  of  record,  and  cannot,  in  the  absence  of  statutory  provisions, 
be  certified  under  the  act  of  congress  of  1790  ;  if  a  certified  copy  of  it  is 
admissible  at  all,  the  certificates  must  conform  to  the  requirements  of  the 
act  of  1804. 

11.  Foreign  guardian  must  set  out  bond. — The  transcript  which  a  foreign  guard- 
ian, making  application  for  the  removal  of  his  ward's  property,  is  required 
(Code,  §  2033)  to  produce,  must  not  only  show  that  he  has  given  bond, 
with  security,  for  the  performance  of  his  trust,  but  must  set  out  a  copy  of 
it,  in  order  that  the  court  authorizing  the  I'emoval  may  see  that  it  is  suffi- 
cient to  protect  the  ward's  estate.    (Walker,  J.,  dissenting.) 

12.  What  property  may  be  removed. — An  infant's  distributive  share  of  an  unset- 
tled estate,  in  the  hands  of  an  administrator,  cannot  be  made  the  ground  of 
an  application  for  its  removal  to  another  State,  until  after  the  rendition  of 
a  final  decree  against  the  administrator.     (Walker,  J.,  dissenting.) 

Appeal  from  the  Probate  Court  of  Perry. 

The  original  petition  in  this  case  was  filed  by  Samuel 
B.  Tuttle  and  Lucretia,  his  wife,  to  obtain  an  order  for 
the  removal  of  the  property  of  Elihu  Carlisle,  a  minor 
child  of  Elihu  Carlisle,  deceased,  to  the  State  of  Connec- 
ticut. It  alleged,  that  Mrs.  Tuttle,  who  was  the  widow 
of  said  Elihu  Carlisle,  deceased,  was  appointed  guardian 
of  said  minor  on  the  10th  August,  1854,  while  she  was 
sole  and  unmarried,  and  duly  qualified  as  such  guardian 
according  to  the  laws  of  Connecticut ;  that  she  and  her 
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said  husband  are  resident  citizens  of  the  district  of  Litch- 
field, in  the  State  of  Connecticut ;  that  Edward  K.  Car- 
lisle has  been  appointed  guardian  of  said  minor  by  said 
probate  court  of  Perry  county,  Alabama;  that  said  minor 
is  entitled  to  property  in  said  county  of  Perry,  consisting 
of  money  and  choses  in  action,  "which,  as  petitioners  are 
advised  and  believe,  can  be  removed  to  said  district  of 
Litchfield,  Connecticut,  the*  residence  of  petitioners  and 
said  ward."  The  prayer  of  the  petitioners  was  for  an 
order  granting  leave  to  remove  the  property  of  said  minor 
to  Connecticut.  No  person  was  made  a  formal  defendant 
to  the  petition. 

A  demurrer  was  sustained  to  this  petition,  and  leave 
granted  to  amend  it ;  and  an  amended  petition  was  then 
filed,  containing  the  following  averments :  That  said 
Lucretia  intermarried  with  said  Elihu  Carlisle,  since  de- 
ceased, in  1851,  in  Perry  county,  Alabama ;  that  said 
Elihu  Carlisle  afterwards,  during  the  year  1851,  died  in 
said  county,  possessed  of  a  considerable  real  and  personal 
estate,  and  leaving  as  his  heirs-at-law  his  widow,  said 
Lucretia,  and  an  only  child,  an  infant  of  tender  year's, 
called  Elihu  ;  that  letters  of  administration  on  the  estate 
of  said  decedent  were  granted  by  said  probate  court  of , 
Perry,  on  the  15th  September,  1851,  to  Robert  C.  Carlisle, 
who  thereupon  possessed  himself  of  said  estate,  and  un- 
dertook the  burden  of  the  administration ;  that  said  Lu- 
cretia, with  her  infant  child,  in  1852,  removed  to  Litch- 
field district,  Connecticut,  and  there  acquired  a  domicile ; 
that  on  the  10th  August,  1854,  she  was  duly  appointed, 
by  the  probate  court  of  said  district  of  Litchfield,  guardi- 
an of  her  said  infant  child,  who  was  then  about  seven 
years  of  age  ;  that  she  duly  qualified  as  such  gunrdian, 
and  gave  bond,  with  security,  for  the  performance  of  the 
trust,  according  to  the  laws  of  Connecticut;  that  she  af- 
terwards intermarried  with  Samuel  B.  Tuttle,  her  present 
husband,  and  since  that  time,  with  his  consent  and  ap- 
probation, has  continued  her  guardianship  of  said  infant ; 
that  on  the  9th  October,  1854,  Edward  K.  Carlisle  was 
appointed,  by  said  probate  court  of  Perry,  guardian  of 
euiid  infant,  and  now  claims  to  be  its  lawful  guardian ; 
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that  on  the  12th  March,  1855,  said  Robert  C.  Carlisle 
made  a  settlement  of  his  administration  on  the  estate  of 
said  Elihu  Carlisle,  deceased,  and  a  decree  was  then  ren- 
dered against  him,  in  favor  of  said  infant,  for  $8,738  17, 
being  a  part  only  of  said  infant's  distributive  share  of 
said  estate ;  that  the  money  due  upon  this  decree  is  in 
the  possession  of  either  said  Robert  C.  Carlisle  or  said 
Edward  K.  Carlisle,  who  are  acting  in  concert  to  prevent 
its  removal  from  this  State  ;  and  that  the  money  due 
upon  said  decree,  together  with  the  other  property  to 
which  said  infant  is  entitled  in  said  county  of  Perry, 
consisting  partly  of  his  distributive  share  of  said  estate, 
can  be  removed  to  the  State  of  Connecticut,  without  con- 
flicting with  any  restriction  or  limitation  thereon,  or 
impairing  the  rights  of  said  infant.  The  prayer  of  the 
petition  was,  that  Edward  K.  Carlisle,  guardian  as  afore- 
said, and  Robert  C.  Carlisle,  administrator  as  aforesaid, 
might  be  made  defendants  to  the  application ;  and  for  an 
order  of  removal  of  the  property. 

The  defendants  objected  to  answering  or  pleading  to 
this  petition,  on  the  ground  that  it  made  a  new  and  differ- 
ent case  from  the  original  petition  ;  and  their  objection 
being  overruled,  they  jointly  demurred  to  the  petition, 
on  the  following  grounds :  1st,  that  the  plaintiffs  cannot 
join  in  said  petition,  on  the  facts  therein  stated,  because  it 
does  not  appear  that  said  Samuel  B.  Tuttle  is  guardian 
of  said  minor;  2d,  that  it  is  not  shown  that  said  minor 
ever  acquired  a  domicile  in  the  State  of  Connecticut,  and 
consequently  said  probate  court  of  Litchfield  district  had 
no  jurisdiction  to  appoint  a  guardian  for  him;  3d,  that 
the  petition  does  not  show  that  said  Lucretia  is  the  natu- 
ral mother  of  said  infant ;  4th,  that  the  facts  stated  in  the 
petition  do  not  show  that  the  probate  court  of  Perry 
county  has  been  ousted  of  its  jurisdiction  over  the  estate 
of  said  infant,  or  should  be  ousted  of  its  jurisdiction  by 
the  proceedings  had  in  said  probate  court  of  Litchfield 
district ;  5th,  that  the  petition  does  not  show  whether  the 
money  due  on  said  decree  is  in  the  hands  of  Edward  K. 
Oarlisle,  or  of  Robert  C.  Carlisle,  and  therefore  the  court 
cannot  render  a  decree  against  either  of  them  ;  6th,  that 
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the  petitioners,  on  the  facts  stated  in  the  petition,  are  not 
entitled  to  the  relief  prayed  against  the  defendants  ;  and, 
7th,  that  the  petition  should  have  been  filed  in  the  name 
of  the  infant.  A  separate  demurrer  was  filed  by  Edward 
K.  Carlisle,  on  the  grounds,  1st,  that  the  petition  did  not 
allege  that  any  money  or  property,  belonging  to  said  in- 
fant, ever  came  to  his  hands ;  2d,  that  he  ought  not,  on 
the  facts  stated  in  the  petition,  to  have  been  made  a  de- 
fendant thereto ;  and,  3d,  that  he  ought  not  to  have  been 
made  a  defendant  jointly  with  said  R.  C.  Carlisle.  The 
court  overruled  each  of  the  demurrers ;  and  exceptions 
were  reserved  by  the  defendants,  both  to  the  overruling 
of  their  demurrers,  and  to  the  overruling  of  their  objec- 
tion to  the  amended  petition. 

Before  proceeding  to  a  hearing  of  the  petition  on  the 
merits,  the  defendants  moved  to  supress  the  depositions 
of  Joseph  J.  Gaylord  and  Mrs.  Caroline  Norton,  and  re- 
served exceptions  to  the  overruling  of  their  motions.  The 
questions  involved  in  these  motions  require  no  particular 
notice  of  the  facts  connected  with  them.  Several  motions 
were  also  made  to  exclude  specific  portions  of  these  dep- 
ositions, none  of  which  require  special  notice. 

On  the  hearing  of  the  petition,  the  plaintiffs  read  in 
evidence  the  depositions  of  Gaylord  and  Mrs.  Norton, 
who  proved  the  material  allegations  of  the  petition,  re- 
specting Mrs.  Tuttle's  marriage  with  Elihu  Carlisle, 
deceased,  her  subsequent  removal  to  Litchfield  district, 
Connecticut,  with  her  infant  child,  her  marriage  with 
Samuel  B.  Tuttle,  and  their  continued  residence  in  Litch- 
field. They  then  oftered  in  evidence  "a  paper  of  which 
the  following  is  a  copy :" 

"At  a  probate  court  holden  at  Litchfield,  within  the 
district  of  Litchfield,  on  the  10th  day  of  August,  1854  ; 
present  Charles  Adams,  judge.  Elihu  Carlisle,  of  Goshen 
in  said  district,  a  minor  about  seven  years  of  age,  and  not 
having  any  father  or  guardian  in  this  State ;  this  court 
doth,  therefore,  appoint  Lucretia  C.  N.  Carlisle,  the 
mother  of  said  minor,  of  said  Goshen,  guardian  of  said 
minor's  person  and  property.  And  the  said  Lucretia  ap- 
peared in  court,  accepted  said  trust,  and  gave  bond,  with 
40 
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security,  conditioned  that  the  said  guardian  shall  faithfully 
perform  the  duties  of  said  trust ;  which  said  bond  was  ac- 
cepted by  this  court,  and  ordered  to  be  kept  on  file."  Two 
bonds  are  then  set  out  in  the  paper,  or  transcript,  each 
dated  August  10,  1854,  and  conditioned  for  Mrs.  Carlisle's  • 
faithful  discharge  of  the  duties  of  said  guardianship ;  but 
diflering  in  amount,  and  in  the  names  of  the  sureties. 
To  the  paper  the  following  certificates  are  annexed : 

"State  of  Connecticut,  1  Probate  Ofiice, 
District  of  Litchfield.  J  October  26th,  1855. 
I,  Payne  K.  Kilbourne,  clerk  of  the  probate  court  within 
and  for  the  district  of  Litchfield  in  the  State  of  Connecti- 
cut, and  keeper  of  the  records  and  seal  thereof,  do  certify, 
that  the  foregoing,  marked  'A,'  is  a  true  copy  from  the 
records  of  this  court,  and  that  the  foregoing  marked  'B' 
and  'C  are  true  copies  of  bonds  on  file  in  this  ofiice.  In 
testimony  whereof,  I  have  hereunto  set  my  hand,  and 
afiixed  the  seal  of  said  court,  at  Litchfield,  this  26th  Oc- 
tober, A.  D.  1855." 

(signed)  "Payne  K.  Kilbourne,  Clerk." 

"State  of  Connecticut,  1  Probate  Ofiice, 
District  of  Litchfield,  j  October  26th,  1855. 
I,  Charles  Adams,  judge  of  the  probate  court  for  the 
district  of  Litchfield,  State  of  Connecticut,  do  hereby  cer- 
tify, that  Payne  K.  Kilbourne,  whose  name  is  above  writ- 
ten and  subscribed,  is,  and  was  at  the  date  thereof,  clerk 
of  said  court,  duly  appointed,  commissioned  and  sworn, 
and  keeper  of  the  records  and  seal  thereof;  and  that  the 
above  certificate,  by  him  made,  and  his  attestation  of 
record  thereof,  is  in  due  form  of  law.  Li  testimony 
whereof,  I  have  hereunto  set  my  hand,  this  26th  day  of 
October,  A.  D.  1855." 

(signed)  "Charles  Adams,  Judge." 

"When  this  paper  was  ofiered  in  evidence,  the  defend- 
ants objected  to  its  reception,  on  the  following  (with 
other)  grounds :  1st,  that  it  did  not  show  any  judicial 
proceedings  of  the  probate  court  of  Litchfield  district,  and 
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that  the  portion  thereof  which  might  have  been  so  in- 
tended did  not  show  that  the  same  were  proceedings  of 
said  court ;  2d,  that  as  there  were  two  separate  and  dis- 
tinct bonds  shown  in  said  supposed  record,  neither  one 
of  them  could  be  read,  because  it  was  impossible  for  the 
court  to  determine  which  one  was  referred  to  in  said  sup- 
posed minutes  of  said  probate  court  ;  3d,  that  neither  one 
of  said  bonds  was  part  of  the  record  of  the  said  supposed 
proceedings  of  said  probate  court,  and  neither  one  could 
be  read  in  evidence  by  virtue  of  the  certificates  thereto 
attached;  4th,  that  the  certificate  of  Judge  Adams,  at- 
tached to  said  record,  did  not  show  that  he  was  the  officer 
authorized  by  law  to  made  such  certificate ;  5th,  that  said 
record  could  not  be  received  in  evidence  on  the  certificates 
attached.  The  court  overruled  said  objections,  and  al- 
lowed said  record  to  be  read  in  evidence ;  and  the  defend- 
ants excepted. 

"It  was  shown,  also,  that  said  Edward  K.  Carlisle  had 
been  appointed  guardian  of  said  minor,  and  Robert  C. 
Carlisle  administrator  of  said  Elihu  Carlisle,  deceased ; 
that  said  probate  court  of  Perry  had  rendered  a  decree 
against  said  administrator,  as  alleged  in  said  petition ; 
that  the  amount  of  said  decree,  and  the  distributive  share 
of  said  minor  in  his  father's  estate,  were  in  the  possession 
of  said  Robert  C.  Carlisle,  administrator  as  aforesaid,  and 
no  portion  thereof  had  passed  into  the  possession  of  said 
Edward  K.  Carlisle,  guardian  ;  that  a  suit  was  pending  in 
the  circuit  court  of  Perry  county,  in  favor  of  one  "William 
Holman,  against  said  administrator,  for  the  value  of  cer- 
tain slaves  amounting  to  ^3,500 ;  and  that  the  rate  of 
interest  in  Connecticut  was  six  per  cent. 

"This  was  all  the  evidence  ;  and  upon  this  evidence  the 
court  rendered  a  decree  in  accordance  with  prayer  of  the 
petition,  to  which  the  defendants  excepted." 

All  the  rulings  of  the  court  to  which,  as  above  stated, 
exceptions  were  reserved,  are  now  assigned  as  error. 

I.  W.  Garrott,  for  the  appellants.— 1.  The  amended 
petition  made  an  entirely  new  case,  ending  in  the  follow 
ing  legitimate  result :  E.  K.  Carlisle  was  sued  simply  as 
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guardian,  without  auy  reference  whatever  to  the  estate  of 
the  ward's  father;  while  the  suit  terminated  in  a  final  de- 
cree against  Robert  C.  Carlisle,  as  administrator  of  Elihu 
Carlisle,  deceased. 

2.  The  amended  petition  was  demuiTable,  for  the  vague- 
ness, uncertainty,  and  insufficiency  of  its  allegations. 
From  aught  that  appears  in  it,  Mrs.  Tuttle  may  have  been 
the  step-mother  of  the  infant.  The  funds  are  alleged  to 
be  in  the  hands  of  Robert  C.  Carlisle  or  of  Edward  K. 
Carlisle. 

3.  The  proceeding  should  have  been  in  the  name  of  the 
ward,  by  his  guardian,  and  not  in  the  name  of  the  guardian. 

4.  The  notice  of  taking  the  depositions  of  Gaylord  and 
Mrs.  i^orton,  at  a  place  1500  miles  distant  from  the  court, 
was  not  sufficient. 

5.  The  paper  purporting  to  be  a  transcript  from  the 
records  of  the  probate  court  of  Litchfield,  Connecticut, 
was  not  such  a  record  as  comes  within  the  provisions  of 
the  act  of  congress.  The  caption  does  not  yjretend  to  set 
forth  facts  appearing  on  the  records  of  that  court.  It  re- 
cites that  certain  facts  occurred  at  the  times  therein 
stated ;  but  whether  such  facts  appear  by  the  record,  or 
exist  only  in  the  mind  of  the  clerk,  is  not  shown.  Two 
bonds,  bearing  date  on  the  same  day,  but  for  different 
amounts,  and  with  different  sureties,  are  copied  iu  the 
transcript;  but  it  is  not  shown  A'hich  of  the  two  was  ap- 
proved. These  bonds  are  not  records,  or  judicial  proceed- 
ings of  any  court,  within  the  meaning  of  the  act  of 
congress  of  1790,  under  which  the  certificates  were  made. 
Martin  v.  Martin,  22  Ala.  103;  Mitchell  v.  Mitchell, 
3  Stew.  &  P.  81 ;  White  v.  Strother,  11  Ala.  723.  If 
these  bonds  are  admissible  at  all,  they  must  be  certified 
under  the  act  of  congress  of  1804. — Martin  v.  Martin, 
supra.  The  certificates  do  not  comply  with  the  requisi- 
tions of  the  act  of  1804;  nor  was  any  Connecticut  statute 
shown,  requiring  such  papers  to  be  kept  in  the  office  of 
the  probate  judge. — Woodley  v.  Findlay,  9  Ala.  720. 

6.  The  marriage  of  Mrs.  Tuttle,  after  her  appointment 
as  guardian,  terminated  her  guardianship. — McPherson 
on  Infants,  89 ;  Jones  v.   Powell,   9   Beavan,    345 ;  In  re 
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Goriiall,  1  Beavan,  347  ;  8  Simons,  471 ;  4  Com.  Dig.  510. 
7.  The  jurisdiction  of  the  probate  court  of  Perry  could 
not  be  ousted  by  the  facts  presented  by  the  record. — Cook 
V.  Wimberly,  24  Ala.  486. 

"Wm.  M.  Brooks,  contra. — 1.  No  objection  was  made  to 
the  order  granting  leave  to  amend.  The  amendment  was 
within  the  terms  of  the  order,  and  was  authorized  by  the 
statute.— Code,  §  2403. 

2.  The  amended  petition  was  unobjectionable,  in  parties, 
prayer,  and  allegations. 

3.  The  order  of  the  probate  judge,  fixing  the  notice  of 
the  taking  of  depositions,  is  not  revisable.  If  it  be  revisa- 
ble,  the  notice  required  was  sufficient. 

4.  If  any  error  was  committed  in  the  admission  of 
evidence  which  was  objected  to,  it  is  not  available  to  the 
appellants,  since  the  record  shows  enough  to  sustain  the 
decree. 

5.  The  objections  to  the  transcript  were  not  well  taken. 
Dozier  v.  Joyce,  8  Porter,  303. 

6.  On  the  death  of  the  father,  the  mother  has  a  right 
to  change  the  domicile  of  an  infant. — 2  Kent's  Com.  225, 
234,  and  notes ;  5  Pick.  20 ;  1  Jarman  on  A\^ills,  11. 

7.  The  mother  having  removed,  with  the  infant,  to 
Connecticut,  and  there  acquired  a  domicile,  and  having 
been  there  appointed  guardian,  the  probate  court  of  Perry 
county  had  no  jurisdiction  to  appoint  another  guardian. 
Code,  §  2012 ;  Ware  v.  Coleman,  6  J.  J.  Mar.  199. 

8.  The  marriage  oiafenie  guardian  neither  determines 
her  guardianship,  nor  transfers  it  to  her  husband ;  what- 
ever may  be  its  effect  in  authorizing  her  removal. — 
4  Com.  Digest,  384 ;  9  Beavan,  345 ;  1  Beavan,  348 ; 
13  Vesey,  517.  Moreover,  the  question  of  the  continu- 
ance of  Mrs.  Tuttle's  guardianship  pertains  to  the  court 
Tvhich  granted  it,  and  is  beyond  the  jurisdiction  of  the 
probate  court  of  Perry. 

WALKER,  J. — The  permission  to  file  the  amended  pe- 
tition was  not  erroneous.  The  amendment  did  not  make  a 
new  case.     It  merely   supplied  the   defects   in   the   case 
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previously  made,  as  to  allegations  and  parties  ;  wliiclimay 
be  done  in  the  probate,  as  well  as  in  the  chancery  court. 
Martin  v.  Martin,  22  Ala.  86. 

The  object  of  the  petition  was  the  removal  of  the  infant's 
property  to  another  State.  The  amended  petition  disclos- 
ed in  what  the  property  consisted,  and  that  the  adminis- 
trator was  interested  in  the  proceeding,  because  he  still 
had  in  his  hands  undistributed  assets,  which  would  be 
within  the  operation  of  the  order  sought  by  the  petition. 
The  making  the  administrator  a  party,  upon  this  amend- 
ment, is  sustained  by  its  perfect  analogy  to  the  case  of 
frequent  occurrence  and  undisputed  legality,  where  in  the 
chancery  court  an  amendment  points  out  an  interest  in 
the  subject-matter  of  the  original  bill  in  some  new  party, 
and  makes  him  a  defendant. 

The  administrator  was  interested  in  the  proceeding,  for 
the  reason  above  stated.  The  guardian  was  interested, 
whether  he  had  in  his  hands  the  money  recovered  in  the 
decree  against  the  administrator  or  not,  because  the  suc- 
cess of  the  application  would  transfer  to  another  his  right 
to  receive  the  property  of  the  infant.  The  administrator 
and  guardian,  being  both  interested  in  the  proceeding, 
were  proper  parties,  and  were  properly  joined  as  defend- 
ants. The  Code  (§  2033)  must  not  be  understood,  in  pre- 
scribing notice  to  the  "administrator  or  guardian,"  to 
prohibit  the  bringinc:  of  them  both  before  the  court,  where 
they  are  both  interested.  The  statute  (Code,  §  2033)  makes 
the  order,  in  which  the  successful  prosecution  of  the  appli- 
cation must  terminate,  an  authority  to  the  guardian  to 
sue  for  and  recover  the  property  of  the  ward  in  his  own 
name,  for  the  use  of  the  ward.  The  order  has  tlms  the 
effect  of  transferring  to  the  noii-resident  guardian  the 
right  which  before  pertained  to  the  resident  guardian. 
To  a  proceeding,  ending  in  such  an  order,  the  guardian 
was  properly  made  a  party,  whether  he  had  any  of  the 
property  in  his  possession  or  not. 

The  following  positions,  in  addition  to  those  already 
incidentally  passed  upon,  are  taken  in  support  of  the 
demurrer  to  the  petition  :  1st,  that  the  proceeding  sliould 
have  been  in  the  name  of  the  ward,   by  the   guardian ; 
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2d,  that  the  petition  does  not  disclose  with  sufficient  cer- 
tainty that  Mrs.  Tuttle  was  the  natural  mother  of  the 
infant,  and  had  a  right  to  change  the  infant's  domicile 
from  this  to  another  State  ;  3d,  that  Mrs.  Tuttle's  guar- 
dianship was  terminated  by  her  subsequent  marriage ; 
4th,  that  the  husband  of  Mrs.  Tuttle  was  improperly 
joined  with  her  as  a  petitioning  party ;  5th,  that  the  juris- 
diction of  the  Perry  probate  court  over  the  matter  of  the 
guardianship  could  not  be  divested. 

The  first  of  those  positions  is  met  by  the  statute  itself. 
Section  2032  of  the  Code  authorizes,  in  certain  prescribed 
contingencies,  an  order  for  the  removal  of  the  ward's  prop- 
erty to  the  State  of  his  residence,  '■'■upon  the  appliccttioii  of 
the  guardian."  The  application  here  is  by  the  guardian, 
and  is  therefore,  in  that  respect,  strictly  conformable  to  the 
statute. 

The  original  petition  distinctly  and  repeatedly  charac- 
terizes the  ward  as  the  son  of  Mrs.  Tuttle,  and  the  amend- 
ed petition  calls  him  her  ^'■infant  chitd."  It  is  thus  shown 
with  sufticient  certainty  that  she  is  the  natural  mother  of 
the  infant.  The  language  used  is  appropriate  to  the  des- 
ignation of  her  as  the  natural  mother,  and  not  the  step- 
mother. This  court  does  not  decide,  in  Martin  v.  Martin, 
22  Ala.  86,  that  the  averment  that  the  petitioner  for 
dower  is  the  widoio  of  the  deceased  does  not  amount  to  a 
sufficient  assertion  of  her  marriage  ;  but  simply  remarks, 
arguendo,  that  it  "is  a  mode  of  pleading  not  to  be  encour- 
aged." This  will  be  seen  by  looking  beyond  the  head-note, 
to  the  opinion  itself. 

Mrs.  Tuttle,  being  the  natural  mother  of  the  ward,  had 
a  right,  after  the  death  of  the  father,  and  during  her 
widowhood,  to  change  his  domicile ;  he  being  at  the  time 
under  the  age  of  seven  j-ears,  and  there  not  appearing  any 
fraudulent  design  to  alter  the  succession  upon  the  infant's 
death,  and  there  being  no  guardianship  in  this  State. — 
Potinger  v.  AVightman,  3  Merivale,  67 ;  1  Jarmaii  on 
Wills,  10;  Reeve's  Domestic  Relations,  298;  Cumuer 
Parish  v.  Milton  Parish,  3  Salk.  250. 

Mrs.  Tuttle  having  been  appointed  guardian  in  Con- 
necticut,  when  she  was  unmarried,  her  subsequent   mar- 
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riage  would  not  terminate  her  guardianship.  Such 
marriage  may  have  had  the  eft'ect  to  authorize  proceed- 
ings for  her  removal,  and  the  appointment  of  a  new 
guardian ;  but  it  would  not,  ipso  facto^  terminate  the 
guardianship.  If  it  be  conceded  that  the  husband's  assent 
to  the  continuance  of  the  guardianship  was  indispensable, 
such  assent  must  be  presumed  in  the  absence  of  all  evi- 
dence to  the  contrary. — White  &  Tudor's  Lead.  Cas.  in 
Equity,  2  vol.,  2d  part,  146 ;  4  Com.  Dig.  510,  Guardian, 
E,2;l  Bright  on  H.  &  ^Y.  17  ;  Palmer  v.  Oakley,  2  Doug. 
471 ;  Adair  v.  Shaw,  1  Sch.  k  Lef.  243 ;  Macpherson  on 
Infants,  89,  111 ;  Jones  v.  Powell,  9  Beavan,  345 ;  In  re 
Gornall,  1  Beavan,  347  ;  4  Bacon's  Abr.  554. 

Upon  the  marriage  of  a  feme  guardian,  her  husband 
becomes  guardian  with  her  during  the  coverture.  The 
effect  of  the  marriage  of  an  administratrix  is  to  make  the 
husband  co-administrator  with  her. — Pistole  v.  Street, 
5  Porter,  64  ;  Kavanaugh  v.  Thompson,  16  Ala.  817 ; 
"Williamson  v.  Hill,  6  Porter,  184.  The  same  reasons 
exist  for  assigning  to  the  husband,  upon  marriage,  the 
attitude  of  an  associate  with  his  w^ife  in  her  pre-existing 
guardianship,  as  in  her  pre-existing  administration ;  and 
they  should  be  allowed  the  same  effect  in  both  cases. 

There  is  an  authority,  which  holds,  that  the  guardian- 
ship of  afeme  sole  is  not,  upon  her  marriage,  transferred 
to  her  husband. — 2  Com.  Digest,  marg.  page  384.  This 
is  not  inconsistent  with  the  proposition,  that  the  husband 
is  joined  with  the  wife  in  the  guardianship  during  the 
coverture.  Such  joinder  of  the  husband  with  the  wife  in 
the  guardianship  does  not  involve  the  idea  of  a  transfer 
of  the  guardianship  from  the  latter  to  the  former.  In 
Osborne  v.  Carden,  1  Plowden,  292,  it  is  said :  "When  the 
wife,  being  guardian,  took  husband,  the  husband  had  an 
interest  in  the  wardship,  in  right  of  the  wife ;  for  the 
husband  partakes  with  the  wife  in  all  her  prerogatives ; 
and  therefore,  when  the  wife  had  the  wardship  of  the 
infant,  and  the  husband  had  the  Avardship  and  direction 
of  the  wife,  therein  he  had  the  wardship  of  all  those  things 
of  which  the  wife  had  the  wardship  before  ;  for  the  law 
does  not  deprive  the  husband  of  any  interest,  prerogative, 
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or  thing  whicli  the  wife  had,  but  vests  the  interest  in  him 
with  his  wnfe,  because  they  are  but  one  in  law."  In 
Bacon's  Abridgment,  {Guardian^  F,)  we  find  the  law  thus 
stated:  "If  a /erne  guardian  in  socage  marries,  the  husband 
becomes  guardian  in  right  of  his  wife ;  but  if  she  dies,  the 
guardianship  ceases  as  to  him,  and  shall  go  to  the  next  of 
kin  to  the  infant." 

In  all  proceedings  by  the  wife,  who  was  guardian 
before  coverture,  the  husband  must  be  joined. — McGinty 
V.  Mabry,  23  Ala.  672  ;  2  Bacon's  Abr.  56,  Baron  <f  Feme, 
K. ;  B3'rne  v.  Van  Hoesen,  6  Johns.  Q6. 

Upon  the  marriage  of  Mrs.  Carlisle  with  Tuttle,  her 
husband  became  guardian  with  her;  and  this  proceeding 
was,  therefore,  proj^erly  instituted  by  the  two,  and  the 
decree  was  properly  rendered  in  favor  of  the  two,  if  the 
proceeding  can  be  maintained  as  to  other  matters. 

It  is  true  that  the  statute  requires  the  foreign  guardian 
to  produce  a  transcript,  showing  that  he  has  been  appoint- 
ed guardian ;  and  the  husband  has  not  been,  by  name, 
appointed  as  guardian.  But  the  appointment  of  a  feme 
sole  as  guardian  has  the  effect  of  making  her  subsequent 
husband  joint  guardian  with  her;  and  the  appointment  of 
a  feme  sole  is,  in  effect,  the  appointment  of  her  subsequent 
husband  to  the  office  with  his  wife  pending  the  coverture. 
Thus  the  petitioning  parties  here  are  not  without  the 
letter,  as  they  certainly  are  within  the  spirit  and  meaning 
of  the  statute. 

In  the  case  of  Cook  v.  Wimberly,  24  Ala.  486,  this 
court  sustained  the  probate  court,  in  its  refusal  to  order 
the  removal  of  a  ward's  property  to  another  State,  when 
the  guardianship  had  commenced  in  this  State  while  the 
infant  was  a  resident,  and  before  such  infant  was  carried 
into  another  State.  The  decision  is  placed  upon  the 
ground,  that  a  pending  guardianship  could  not  be  ousted 
by  the  removal  of  the  ward,  without  the  consent  of  the 
guardian,  to  another  State.  That  decision  has  no  appli- 
cation to  this  case.  Before  any  guardianship  conmienced 
in  this  State,  the  mother  of  the  infant  carried  him  to 
another  State  ;  and  both  the  mother  and  child  there 
acquired  a  domicile,  and  the  former  was  appointed  guar- 
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dian.  A  residence,  acquired  under  sucli  circumstances, 
constitutes  the  guardian  and  ward  non-residents  of  this 
State,  Avithin  the  intent  and  meaning  of  the  statute. 

A  motion  was  made  for  the  appellants  to  suppress  a 
deposition,  upon  the  ground  that  the  ten  days  notice, 
required  by  the  judge  of  probate  who  issued  the  commis- 
sion, and  given  by  the  appellees,  was  insufficient.  It  was 
shown  to  the  court,  in  support  of  the  motion,  that  the 
distance  from  the  place  where  the  cause  was  pending,  to  the 
place  appointed  for  taking  the  deposition,  was  1500  miles, 
and  that  the  distance  could  be  traveled  in  six  days.  Con- 
ceding that  the  decision  of  the  officer  who  prescribes  the 
period  of  notice  is  revisable,  we  cannot  regard  the  notice 
as  insufficient.  It  was  four  days  longer  than  the  time 
necessary  to  be  consumed  in  the  travel ;  and  it  must  be 
permitted,  in  fixing  the  notice  under  the  statute,  to  look 
at  the  accustomed  mode  of  traveling,  and  the  time  which 
it  would  take,  as  well  as  to  the  condition  of  the  party  to 
be  notified,  and  any  other  circumstances  materially  affect- 
ing the  question. 

I  pass  by,  without  noticing  it,  the  separate  objection  to 
the  deposition  of  Mrs.  Caroline  l^orton,  because  she 
proves  no  material  fact  not  proved  by  another  witness, 
whose  credibility  is  not  assailed  ;  and  the  whole  evidence 
being  set  out  in  the  bill  of  exceptions,  we  would  not 
reverse  for  an  error  in  the  admission  of  the  testimony,  if 
there  is  enough  without  it  to  justify  the  decree  of  the 
court ;  and  in  this-  case,  if  the  evidence  authorized  the 
decree  with  the  deposition,  it  would  without  it.  The 
separate  parcels  of  the  deposition  objected  to  were  not  all 
necessary  to  the  decree,  and  the  decree  may  be  sustained 
without  their  aid. 

The  record  of  the  probate  court  for  Litchfield  District, 
Connecticut,  shows  that  both  the  ward  and  the  guardian 
were  of  that  district.  This,  upon  a  reasonable  interpreta- 
tion, we  think  equivalent  to  saying  that  they  resided  in 
the  district;  and  being  residents  of  the  district,  it  was 
within  the  jurisdiction  of  the  court  to  appoint  the 
guardian. 

The  transcript  from  the  record  of  the  probate  court  for 
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Litchfield,  Connecticut,  says,  that  the  guardian's  bond 
was  accepted,  and  ordered  to  be  filed.  The  clerk,  in  his 
certificate,  certifies,  that  so  much  of  the  transcript  as 
purports  to  be  the  order  of  the  court  is  a  true  copy  from 
the  record,  and  that  the  transcripts  of  the  bonds  are  cor- 
rect copies  of  the  bonds  on  file  in  the  office.  The  bonds 
are  not,  prima  facie,  matters  of  record ;  and,  in  the  absence 
of  a  statute  showing  that  they  are  matters  of  record,  can- 
not be  certified  under  the  act  of  Congress  of  1790.  If 
they  can  be  given  in  evidence  under  a  certificate  at  all,  it 
must  be  under  the  act  of  Congress  of  27th  March,  1804. 
Martin  v.  Martin,  22  Ala.  102 ;  Mitchell  v.  Mitchell, 
3  Stewart  &  P.  81 ;  White  v.  Strother,  11  Ala.  723.  The 
certificates  are  not  conformable  to  the  act  of  1804 ;  and 
therefore  the  bonds  were  not  admissible  in  evidence  upon 
those  certificates. 

But  the  exclusion  of  the  bonds  as  evidence  would  have 
had  no  eftect  upon  the  decision  of  the  case.  The  decrdb 
must  necessarily  have  been  the  same,  if  they  had  not  been 
before  the  court.  The  statute  (Code,  §  2033)  requires, 
that  the  guardian  should  produce  to  the  court  a  transcript, 
showing,  among  other  things,  that  the  guardian  had 
"given  bond,  with  security,  for  the  performance  of  his 
trust."  It  is  the  fact  that  a  bond,  with  security,  was 
given,  and  not  the  bond  itself,  which  the  statute  requires 
should  be  shown.  This  requisition  of  the  statute  is  filled 
by  the  transcript.  It  recites,  that  the  guardian  "aiipeared 
in  court,  accepted  said  trust,  and  gave  bond,  with  security, 
with  condition  that  the  said  guardian  shall  faithfully  per- 
form the  duties  of  said  trust ;  which  said  bond  was  accept- 
ed by  this  court,  and  ordered  to  be  kept  on  file." — Cun- 
ningham v.  Slaughter,  24  Ala.  260. 

The  argument,  that  a  non-resident  guardian  might 
obtain  an  order  for  the  removal  of  the  ward's  property 
upon  an  insufficient  bond,  unless  the  bond  is  required  to 
be  shown  to  the  court,  and  to  be  for  an  adequate  amount, 
might  be  well  addressed  to  the  legislature,  as  a  reason  for 
an  amendment  of  the  law;  but  cannot  justify  a  judicial 
tribunal,  in  departing  from  the  plain  letter  and  import  of 
the  statute  as  it  stands.     The  requisition   of  the   law  is 


628  ALABAMA. 


Carlisle  v.  Tattle  arid  Wife. 


filled,  when  the  record  shows  "that  bond,  with  security, 
for  the  performance  of  the  trust,"  has  heen  given  and 
accepted  by  the  court  in  which  the  guardianship  is  pend- 
ing ;  and  a  court  has  no  right  to  add  to  the  conditions 
which  the  legislature  has  prescribed. 

There  was  no  decree  for  costs.  The  petitioners  should 
pay  the  costs  of  the  application,  and  the  decree  of  the 
probate  court  should  have  been  rendered  against  them 
for  the  costs.  But  the  error  of  the  court  below,  in  this 
respect,  may  be  amended  in  this  court. 

In  my  opinion,  the  decree  of  the  probate  court  ought  to 
be  reversed,  and  a  decree  here  rendered,  corresponding  in 
all  respects  with  the  decree  of  the  court  below,  except 
that  the  petitioners   should  be  adjudged  to  pa}^  the  costs. 

My  brethren  place  the  reversal  of  this  case,  upon  the 
ground,  first  taken  in  the  case  of  Lary  v.  Craig,  that  it 
does  not  appear  that  "the  ward  is  entitled  to  property  in 
this  State,"  as  they  think  it  is  contemplated  in  section 
2032  it  should  appear.  As  to  this  point,  I  deem  it  my 
duty  to  dissent  from  their  opinion,  and  to  state  the 
grounds  of  my  dissent.  My  brethren  think,  that  the  right 
of  an  infant  to  a  distributive  share  of  an  estate,  upon 
which  administration  is  pending,  is  not  the  sort  of  title  to 
property,  which  the  law  requires  should  exist  when  the 
order  for  removal  is  made.  That  a  distributive  share  in  an 
administered  estate  is  property,  and  the  right  to  it  a  title 
to  property,  cannot  be  denied.  Such  an  interest  may  be 
subjected  to  the  payment  of  debts,  and  is  susceptible  of 
an  assignment  which  will  be  upheld  in  equit3^  The  fact 
that  it  is  a  chose  in  action  is  no  objection,  because  the 
statute  (§  2033)  expressly  provides,  that  the  order  shall 
be  an  authority  to  the  guardian  to  sue  for  and  recover 
the  property  in  his  own  name,  for  the  use  of  the  ward. 
If  it  be  held,  that  there  must  be  a  final  settlement  of  the 
administration,  and  a  final  decree  against  the  adminis- 
trator, in  favor  of  the  ward,  before  the  contingency  has 
happened  in  which  an  order  for  the  removal  of  the  prop- 
erty can  be  made,  the  authority  given  "to  sue  for  and 
recover"  the  property  is  useless ;  because  the  suit  must 
terminate,  and  there  must  remain   nothing  ^to   be   done, 
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save  the  issue  of  executiou,  before  the  order  could  be  made. 
The  object  of  the  statute  was,  to  throw  around  the  rights 
of  the  infant  the  protection  of  a  guardian  appointed  at 
his  residence,  in  the  litigation  necessary  to  recover  his 
property.  That  object  is  totally  defeated,  if  it  be  required 
that  the  litigation  shall  be  had,  and  shall  end  in  a  tinal 
decree,  before  the  guardian  is  invested  with  the  authority 
to  sue. 

From  the  language  of  the  statute  ("where  the  ward  is 
entitled  to  property  in  this  State,")  I  draw  a  diftereut  con- 
clusion from  that  which  has  been  expressed  by  my  breth- 
ren in  the  case  of  Lary  v.  Craig.  I  understand  that  the 
ward  may  '■'■he  entitled  to  property"  which  is  adversely  held, 
and  his  right  to  which  is  reduced  to  a  mere  chose  in 
action.  One  who  has  a  right  to  a  distributive  share  of  an 
estate,  upon  which  there  is  a  pending  administration,  is 
entitled  to  property.  Ilis  right  is  neither  contingent,  nor 
prospective  :  it  is  subsisting.  The  ascertainment  of  the 
value  or  amount  of  the  interest  may  have  to  await  the 
settlement  of  the  administration  ;  but  the  right  to  the 
distributive  share,  which  is  the  chose  in  action  constitu- 
ting the  property,  is  in  actual  existence. 

Section  2034  says,  that  the  order  for  the  removal  of  the 
property  is  a  discharge  of  the  executor,  administrator,  or 
other  person  in  whose  possession  such  property  may  be." 
This  section  should  not,  in  my  opinion,  receive  such  a 
construction  as  would  make  the  order  a  discharge  of  the 
administrator  or  executor  from  the  duties  of  his  office. 
Suppose  an  executor  should  be  charged  with  the  execu- 
tion of  trusts  to  continue  for  twenty  years,  and  yet  the 
immediate  payment  of  a  specilic  legacy  to  a  non-resident 
infant  should  be  directed  by  the  will,  there  being  no  debts 
against  the  estate ;  could  it  be  reasonably  contended,  that 
the  probate  court  would  have  to  withhold  an  order  for 
the  removal  of  the  ward's  legacy,  which  the  executor 
might  be  willing  and  ready  to  pay,  during  the  entire  con- 
tinuance of  the  trust,  in  order  to  avoid  the  discharge  of  an 
executor  from  his  office.  I  cannot  adopt  that  construc- 
tion of  the  statute,  which,  I  think,  would  lead  to  such  a 
result.     The  statute  means,  in  my  opinion,  nothing  more 
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than  tliat  the  order  shall  discharge  the  administrator, 
executor,  or  other  person  in  whose  possession  the  property 
may  be,  from  liability  to  any  other  person,  if  he  pays  over 
or  delivers  to  the  non-resident  guardian.  The  order  is 
made  a  discharge,  not  merely  to  an  executor  or  adminis- 
trator, but  also  to  any  other  person  in  whose  possession 
the  property  may  be.  The  word  discharge  is  certainly  not 
susceptible  of  any  other  meaning,  than  that  which  I  have 
attributed  to  it,  when  used  in  reference  to  persons  other 
than  executors  or  administrators.  It  can  only  mean,  in 
reference  to  persons  holding  no  fiduciary  relation,  that 
they  are  discharged  from  liability  to  others,  and  author- 
ized to  pay  or  deliver  to  the  non-resident  guardian.  The 
word  must  have  the  same  signification  in  reference  to 
executors  and  administrators.  It  would  be  a  perversion 
of  the  statute  to  vary  its  signification  with  the  change  of 
persons  upon  whom  it  is  to  operate. 

In  this  case,  there  had  actually  been,  before  the  filing 
of  the  petition,  a  partial  settlement,  and  a  decree  in  favor 
of  the  ward,  for  a  specific  sum  of  money,  against  the 
administrator.  My  brethren  think,  that  the  non-resident 
guardian  should  not  be  permitted  to  take  the  sum  so 
decreed  to  his  ward,  until  there  was  a  final  settlement. 
If  the  decree  had  been  in  favor  of  an  adult,  he  might  have 
at  once  sued  out  an  execution,  and  collected  the  money 
from  the  administrator.  The  right  of  the  ward  is  certain- 
ly not  less  because  of  his  infancy.  The  ward  not  only 
has  property  in  this  State,  but  his  right  is  established  by 
a  solemn  decree  of  a  court  of  record.  It  seems  to  me  that, 
to  deny  the  application  of  the  statute  to  such  a  case,  is 
tantamount  to  an  abrogation  of  it. 

My  opinion  as  to  the  necessity  of  showing  the  bond 
given  by  the  non-resident  guardian,  and  as  to  the  exist- 
ence of  a  title  to  property  which  authorizes  the  proceed- 
ing, difters  from  that  of  the  majority  of  the  court  in  Lary 
V.  Craig ;  and,  therefore,  is  not  the  opinion  of  the  court. 
According  to  the  opinion  of  the  majority  of  the  court, 
the  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 
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STOII^E,  J. — The  majority  of  this  court  re-afRrm  the 
principles  settled  in  the  case  of  Lary  v.  Craig,  at  the 
present  term  ;  and  to  that  extent,  we  differ  from  the 
opinion  pronounced  by  Judge  Walker.  In  other  respects, 
we  concur  with  him. 

The  judgment  is  reversed,  and  the  cause  remanded. 


LARY  vs.  CRAIG. 

[PROCEEDIXO   BEFORE  PROBATE   COURT   FOR  REMOVAL  OF  WARD's  PBOPERTT  TO 
ANOTHER  STATE.] 

1.  What  property  mat/ be  removed. — An  infant's  distributive  sbare  of  an  unset- 
tled estate,  in  the  bauds  of  an  administrator,  cannot  be  made  the  ground 
of  an  application  for  its  removal  to  another  State,  (Code,  §§  2032-34,) 
until  after  the  rendition  of  a  final  decree  against  the  administrator.  (Walkeb, 
J.,  disuciUing.) 

2.  Foreign  transcript  mxist  set  out  bond. — The  transcript  which  a  foreign  guardian, 
making  application  for  the  removal  of  his  ward's  property  to  another  State, 
is  required  to  produce,  must  not  only  show  that  he  has  given  bond,  with 
security,  for  the  performance  of  his  trust,  but  must  also  set  out  a  copy  of 
such  bond,  with  its  approval,  in  order  that  the  court  ordering  the  removal 
may  see  that  it  is  sufiBcient  to  protect  the  ward's  estate.  (Walk>:r,  J., 
dissenting.) 

3.  What  is  good  cause  against  removal. — Good  cause  why  an  order  of  removal 
should  not  be  made,  within  the  meaning  of  the  statute,  must,  as  a  general 
rule,  be  such  as  pertains  to  the  security  of  the  ward's  property,  or  the  pro- 
tection of  the  resident  holder  of  such  property  :  the  fact  that  the  ward's 
mother  wishes  to  remove  to  this  State,  with  the  additional  fact  that  none 
of  the  relatives  of  his  deceased  father  reside  in  the  foreign  State,  does  not 
furnish  a  sufficient  reason  for  withholding  an  order  of  removal. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  guardianship  of  Adam  S.  II.  Led- 
low,  a  minor,  who  was  one  of  the  heirs-at-la\v  and  distrib- 
utees of  Adam  Ledlow  and  Obedience  Ledlow,  both 
deceased ;  on  the  application  of  Alfred  B.  Lary  to  remove 
the  property  of  said  minor  to  the  State  of  Arkansas.     All 
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the  material  facts  of  tlie  case  are  stated  in  the  opinion  of 
the  court. 

Geo.  "W".  Gayle,  for  the  appellant. 
Pegues  &  Dawson,  contra. 

STONE,  J. — This  application  was  made  by  petition 
under  sections  2032-3  of  the  Code.  The  probate  judge 
refused  to  make  the  order,  and  dismissed  the  petition, 
after  hearing  all  the  proof  in  the  case.  If  any  ground 
exist  on  which  to  rest  this  decision,  it  is  our  duty  to  af- 
firm it,  although  a  wrong  reason  may  have  been  assigned 
for  the  judgment. 

The  right  of  a  foreign  guardian  to  obtain  an  order,  such 
as  was  asked  for  in  this  case,  is  purely  statutory.  Unless 
the  record  discloses  a  case  within  the  letter  of  the  statute, 
the  probate  court  has  no  jursdiction  over  the  case.  Let  us 
test  this  petition  and  the  accompanying  transcript  by  this 
rule. 

The  Code  (§  2032)  declares,  that  "when  the  guardian 
and  ward  are  both  non-residents,  and  the  ward  is  entitled 
to  property  in  this  State,  *  *  *  such  property  may  be 
removed  to  the  State  of  the  residence  of  the  ward,"  &c. 
The  petition  shows  that  the  guardian  and  ward  are  both 
non-residents.  Does  it  show  that  the  ward  is  entitled  to 
property  in  this  State  ?  To  be  entitled,  as  we  understand 
this  language,  must  mean  that  there  is  a  right  to  demand 
and  receive ;  a  present,  not  a  prospective  or  contingent 
right;  a  right  to  the  present  possession,  not  a  right  to 
receive  the  distributive  interest,  after  a  settlement  to  be 
subsequently  had.  To  hold  otherwise,  would  be  to  de- 
cide, that  a  foreign  guardian  is  entitled  to  the  property  of 
his  ward,  when  a  resident  distributee  or  guardian  would 
have  no  such  right. 

To  prove  that  we  are  right  in  this  construction  of  the 
language  '■'■entitled  to  recover,"  it  is  only  necessary  to  inquire 
what  is  the  effect  of  the  order  when  granted.  It  is  an 
authority  to  the  foreign  guardian  "to  sue  for  and  recover 
[the  ward's  property]  in  his  own  name  for  the  use  of  his 
ward." — Code,  §  2033,  last  clause.     Further,  "such  order 
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is  a  discharge  of  the  executor,  administrator,  or  other 
person  in  whose  possess!  on  such  property  may  be  at  the  time 
of  the  order  made." — Code,  §  2084.  We  cannot  give  effect 
to  these  plain  provisions  of  the  Code,  unless  we  hold  that 
the  order  gives  the  foreign  guardian  a  perfect  right  to  re- 
move the  property ;  while  at  the  same  time,  it  deprives 
the  person  in  whose  possession  the  property  may  be,  of 
all  right  to  defend  against  the  demand  of  the  foreign 
guardian,  first,  because  such  right  to  defend  would  be 
inconsistent  with  this  statutory  right  of  the  foreign  guar- 
dian to  recover ;  and,  second,  because  the  order  discharges 
the  resident  holder  from  the  trust,  which  is  inconsistent 
with  any  right  to  defend. 

Again,  the  petition  in  this  case  does  not  show  that 
the  estate  in  which  the  ward  is  a  distributee  has  been 
settled,  or  that  it  is  in  a  condition  to  be  settled,  or  that 
the  distributees  have  the  right  to  call  for  distribution. — 
See  Code,  §§  1821,  1772,  1778.  Conceding  the  entire  aver- 
ments of  the  petition  to  be  true,  it  would  not  authorize 
a  resident  distributee  to  call  for  his  distributive  interest. 
"We  cannot  believe  it  was  the  intention  of  the  legislature 
to  confer  on  foreign  guardians  greater  privileges  than  are 
enjoyed  by  resident  distributees. 

We  have  shown  above,  that  the  order  to  remove,  when 
granted,  gives  to  the  foreign  guardian  the  right  to  sue  for 
and  recover  the  property  of  his  ward.  The  ward's  right, 
as  a  distributee  of  an  unsettled  estate,  cannot  be  known, 
nor  can  it  be  ascertained  in  an  action  at  law.  A  settle- 
ment of  the  estate  is  necessary  to  its  ascertainment.  We 
repeat,  a  resident  distributee  can  maintain  no  action  at 
law  for  the  recovery  of  his  distributive  interest  until  a 
settlement  of  the  estate  has  been  had,  and  we  are  unwil- 
ling to  give  to  the  language  of  the  Code  a  forced  con- 
struction, so  as  to  confer  this  superior  privilege  on  a 
foreign  guardian. 

It  may  be  contended,  that  the  order  mentioned  in  sec- 
tion 2033  may  and  does  mean  simply  an  authority  to  call 
the  executor  or  administrator  to  a  settlement ;  and  that 
when  no  good  cause  is  shown  why  the  settlement  should 
not  be  made,  it  would  be  the  duty  of  the  probate  court  to 
41 
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make  the  order.  This  proposition  might  be  conceded, 
without  affecting  the  result  of  this  case,  as  the  petition 
we  are  considering  entirely  fails  to  make  such  a  case. 

But  we  do  not  think  the  argument  a  sound  -one.  The 
words  "sue  for  and  recover"  are  utterly  inapt  to  express 
the  right  to  bring  an  executor  or  administrator  to  a  set- 
tlement. We  must,  in  the  construction  of  this  lauguage, 
give  to  it  its  common  meaning.  It  refers  to  an  ordinary 
suit, — not  to  the  statutory  proceedings  of  the  probate 
court. 

If  it  be  contended,  that  whenever  a  partial  settlement 
of  an  estate  has  been  made,  and  a  balance  decreed  to  the 
ward,  the  court,  on  proper  application,  should  make  an 
order  for  removal;  the  answer  is,  first,  that  the  effect 
of  such  order,  as  shown  in  section  2034,  forbids  this 
construction ;  and,  second,  the  establishment  of  this  rule 
might  render  it  necessary  to  make  several  orders  for  the 
removal  of  the  property  belonging  to  one  ward.  The 
statute  does  not  authorize  the  making  of  more  than  one 
order. 

AYe  hold,  that  a  foreign  guardian  has  no  right  to  ask  for 
an  order  of  removal  of  his  ward's  property,  until  a  settle- 
ment has  been  had  of  the  estate  from  which  he  derives 
such  property.  It  results  from  this,  that  the  petition  in 
this  case  is  fatally  defective,  and  no  valid  order  could  be 
made  upon  it. 

If  the  executor  or  administrator  improperly  delay  the 
settlement  of  the  estate,  the  ward  is  not  without  remedy. 
A  resident  guardian  may  be  appointed  under  the  act  ap- 
proved February  14,  1856. — ^Pamph.  Acts,  p.  80. 

Having  ascertained  that  the  petition  is  defective,  we 
proceed  to  show  that  the  accompanying  transcript  is  also 
defective.  The  authentication  seems  to  be  regular,  but 
its  contents  are  imperfect.  Under  the  Code,  (§  2033,)  the 
transcript  is  required  to  show  three  things :  1st,  "that  he 
[the  guardian]  has  been  appointed  guardian  of  the  minor 
in  the  State  in  which  he  and  the  ward  reside";  2d,  that 
he  "has  duly  qualified  as  such,  according  to  the  laws 
thereof";  and  3d,  "that  he  has  given  bond,  with  surety, 
for  the  performance  of  his  trust."     This  transcript  com- 
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plies  strictly  with  the  requirements  numbered  1  and 
3,  but  is  silent  in  relation  to  number  2.  Although,  in 
ordinary  cases,  we  would  presume  that  the  foreign  court 
did  its  duty,  (see  Slaughter  v.  Cunningham,  24  Ala.  260,) 
yet,  the  legislature  having  required  that  the  transcript 
shall  show  affirmatively  that  the  guardian  has  qualified 
according  to  the  laws  of  that  State,  we  have  no  authority 
to  dispense  with  this  condition.  The  petitioner  does  not 
bring  himself  within  the  statute,  until  he  shows  that  he 
has  complied  with  each  condition. 

Having  stated  this  much,  we  add  that  it  is  not  enough 
that  the  certificates  of  the  officers  or  any  of  them  shows 
this  compliance.  The  body  of  the  transcript — the  record 
itself — must  contain  the  evidence.  In  other  words,  the 
judgment  of  the  court  making  the  appointment,  must 
show  affirmatively  that  our  statute  has  been  complied 
with.  It  should  also  contain  a  copy  of  the  bond,  audits 
approval,  to  enable  the  probate  court  of  this  State  to  de- 
termine whether  the  estate  of  the  ward  is  secured  by  a 
sufficient  penalty.  A  transcript  which  fails  in  any  of 
these  requisites,  must  be  held  insufficient. 

If  we  pass  from  the  consideration  of  the  petition  and 
transcript,  to  the  evidence  recited  in  the  record,  we  find 
nothing  which  authorizes  us  to  infer  that  the  estate  has 
been  settled  up ;  but,  on  the  contrary,  the  record  tends 
strongly  to  prove  that  no  such  settlement  has  taken  place. 
It  is  not  for  us  to  determine  at  this  time  the  full  import 
of  the  words  ^'■good  cause  why  the  order  should  not  be 
granted."  Evidently,  as  a  general  rule,  it  must  be  such 
as  pertains  to  the  security  of  the  ward's  property,  or  the 
protection  of  the  resident  holder  of  the  property.  We 
will  not  say  there  might  not  be  other  causes  which  the 
law  would  pronounce  good ;  but  we  are  satisfied,  that 
neither  the  "wish"  of  Mrs.  Ledlow,  the  ward's  mother, 
to  remove  to  Alabama,  nor  the  fact  that  none  of  the  re- 
lations of  the  ward's  father  lived  in  Arkansas,  furnished 
a  sufficient  reason  for  withholding  the  order. 

It  is,  perhaps,  not  proper  for  us  to  determine  absolutely, 
at  this  time,  whether  the  order  of  the  probate  court  of 
Dallas  was  such  a  final  "judgment  or  decree,"  as  that  an 
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appeal  would  lie  from  it  to  tins  court  under  section  3016 
of  the  Code.  See,  on  this  subject,  Rice  v.  D.  L.  &  IST. 
Turnpike  Road  Co.,  7  Dana,  81.  We  think  there  is 
nothing  in  the  argument  drawn  from  the  fact  that  sections 
2032-3  of  the  Code  employ  the  language  "judge  of  pro- 
bate," instead  of  "probate  court."  Throughout  the  chap- 
ter in  which  these  sections  are  found,  the  words  judge  of 
probate  are  frequently  used ;  and  in  many  cases  they  must 
be  held  to  designate  the  court  itself,  and  not  the  officer 
who  presides  over  it.— See  §§  2022,  2037,  2038,  2012,  2013, 
2016,  2018,  2025,  2026.  Section  2038,  construed  with 
section  2037,  shows  that  in  this  chapter  the  words  jwohate 
court  andi  judge  of  probate  are  used  convertibly. 

The  judgment  of  the  probate  court  of  Dallas  is  affirmed. 

Walker,  J.,  dissenting,  refers  to  his  opinion  in  Carlisle 
V.  Tuttle.     {Ante,  p.  613.) 


AGEE  vs.  WILLIAMS. 

[detinue  fok  a  sl.\,ve.] 

1.  Amendment  of  co7»plaint. — Where  the  summons  and  complaint  are  in  the 
name  of  the  plaintiff  Individually,  the  complaint  may  be  so  amended  as  to 
show  that  he  sues  as  adminiairator. 

2.  Objection  to  deposition  became  taken  before  filing  amended  complaint. — A  deposition 
•will  not  be  suppressed,  because  it  was  taken  before  the  filing  of  an  amended 
complaint,  where  the  object  of  the  amendment  was  to  put  in  issue  the  plain- 
tiff's title  as  administrator,  instead  of  his  individual  title  ;  nor  is  it  neces- 
sary, in  such  case,  that  the  plaintifl'should  give  notice,  after  the  amendment  > 
that  the  deposition  would  be  offered  on  the  trial. 

8.  Specific  objection  to  deposition — An  objection  to  a  deposition,  on  a  specified 
ground,  is  a  waiver  of  all  other  grounds  of  objection. 

4.  Amendment  of  complaint  does  not  affect  adverse  possession. — An  amendment  of  the 
complaint,  putting  in  issue  the  plaintiff's  title  as  administrator  instead  of 
his  individual  title,  is  not  to  be  regarded  as  the  commencement  of  the  suit, 
so  as  to  perfect  an  adverse  possession  by  the  defendant,  which  was  not  com- 
plete at  the  commencement  of  the  suit. 
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Appeal  from  the  Circuit  Court'  of  Monroe. 
Tried  before  the  lion.  Thomas  A.  Walker. 

The  (lefendant  in  this  case  was  summoned  "to  answer 
the  complaint  of  James  Williams,  administrator  of  Ed- 
ward Williams,  deceased";  while  the  original  complaint, 
as  was  decided  by  this  court  at  its  June  term,  1855, 
(27  Ala.  644,)  put  in  issue  the  plaintiff:"s  individual  title. 
After  the  remandment  of  the  cause,  on  account  of  errors 
which  intervened  on  the  former  trial,  the  circuit  court 
permitted  the  plaintiiFto  amend  his  complaint,  both  in 
its  body  and  in  its  marginal  statement  of  the  parties,  so 
as  to  show  that  he  sued  as  administrator  of  Edward  Wil- 
liams, deceased  ;  the  defendant  objecting  and  excepting 
to  the  allowance  of  the  amendment. 

The  defendant  pleaded  to  the  amended  complaint,  1st, 
the  general  issue ;  and,  2d,  "that  he  has  had  possession  of 
the  slave  sued  for,  as  his  own  property,  more  than  six 
jeare  and  six  months  before  the  plaintiif,  as  administrator 
as  aforesaid,  commenced  his  suit";  and  issue  was  joined 
on  these  pleas. 

The  defendant  reserved  several  exceptions,  during  the 
progress  of  the  trial,  to  the  rulings  of  the  court  on  the 
evidence,  and  in  the  instructions  to  the  jury ;  all  of  which 
will  be  readily  understood  from  the  opinion  of  the  court. 

The  assignments  of  error  embrace  all  the  rulings  of  the 
court  below  to  which  exceptions  were  reserved. 

Wm.  p.  Leslie,  for  the  appellant. 

S.  J.  CuMMiXG,  and  Wm.  Boyles,  contra. 

RICE,  C.  J. — When  this  case  was  here  at  a  former 
term,  we  decided,  that  the  plaintiff  in  the  complaint,  as  it 
then  apiieared,  was  James  M.  Williams  as  an  indkidual, 
and  not  as  administrator  of  Edward  Williams,  deceased; 
and  that  it  did  not  put  in  issue  the  title  of  any  intestate, 
but  only  the  title  of  said  James  M.  Williams  as  an  indi- 
vidual. That  decision  related  to  the  construction  of  the 
complaint,  but  did  not  touch  the  question  whether  the 
complaint  was  ameiuiable. — 27  Ala.  644. 
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The  only  fact  on  which  it  was  even  argued  that  he,  as 
administrator,  was  the  plaintiff  in  the  complaint  as  it  then 
stood,  was  the  statement  in  its  margin  as  follows,  "James 
M.  Williams,  Adm'r  of  Edward  Williams,  deceased,  v. 
"William  R.  Agce."  Nothing  then  appeared  in  the  body  of 
the  complaint,  to  show  that  he  sued  as  such  administrator^ 
or  that  he  put  in  issue  the  title  of  any  intestate  ;  and  upon 
principle  and  authority,  it  is  certain  that  we  placed  the 
proper  construction  upon  the  complaint,  as  then  presented 
for  our  consideration. — See  authorities  cited  in  this  case, 
27  Ala.  644. 

In  Grimm's  Adm'rs  v.  Crawford,  at  the  last  term,  we 
recognized  and  enforced  the  common-law  principle,  that 
after  the  appearance  of  the  defendant,  upon  process  sued 
out  in  the  name  of  the  plaintiff  in  his  own  right,  and  not 
as  administrator,  the  plaintiff  was  entitled  to  declare  and 
proceed  as  administrator. — Holly  v.  Tipping,  3  Wilson's 
Rep.  61 ;  Lloyd  v.  Williams,  ih.  141 ;  Rogers  v.  Jenkins, 
1  Bos.  &  Pul.  384.  We  are  not  prepared  to  repudiate 
that  principle,  nor  to  hold  that  the  common-law  right  of 
plaintiffs,  in  this  class  of  cases,  in  respect  to  declaring  in 
a  special  character  upon  general  process,  has  been  restrict- 
ed or  abridged  by  sections  2402  and  2403  of  the  Code. 
And  as  the  plaintiff',  upon  the  process  in  this  case,  had 
the  right,  in  the  first  instance,  to  put  his  complaint  in  the 
form  in  which  the  amendment  presents  it,  it  is  clear  that, 
under  the  above  cited  sections  of  the  Code,  there  was  no 
error  in  allowing  him  to  make  the  amendment.  The 
principle  above  stated  applies  to  all  cases  like  the  present, 
but  not  to  such  cases  as  Leaird  v.  Moore,  27  Ala.  326  ; 
Friend  v.  Oliver,  ih.  533.  A  just  and  discriminating 
observance  of  that  principle  reconciles  the  decisions  made 
in  the  cases  last  mentioned  with  the  decision  made  in 
Crimm  v.  Crawford,  and  in  the  present  case. 

The  objection  of  the  defendant  to  the  depositions  of 
Ilildreth  and  Axum  was  made  for  the  first  time  on  the 
trial,  and  is  founded  upon  two  specified  grounds,  as  fol- 
lows :  1st,  that  although  the  depositions  were  legally  taken 
originally,  they  were  taken  before  the  amendment  of  the 
complaint;  2d,  that  no  notice  had  been  given   that  they 
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would  be  offered  on  any  trial  since  the  amendment.  These 
grounds  rest  upon  the  assumption,  that  the  amendment 
was  of  such  a  character  as,  per  se,  to  render  inadmissible 
against  the  defendant  all  depositions  previously  taken  in 
the  cause  by  the  plaintiff,  although  they  were  legally 
taken,  and  contained  relevant  evidence,  unless,  after 
the  amendment,  the  plaintift  gave  notice  that  he  would 
offer  them  on  a  subsequent  trial.  That  assumption  is 
not  authorized  by  any  provision  of  the  law  regulating 
the  taking  and  use  of  depositions,  nor  by  the  nature  of 
the  amendment  of  the  complaint  made  in  this  case.  There 
was  no  error,  therefore,  in  overruling  the  objection,  found- 
ed as  it  was  on  the  two  specified  grounds  only.  We  do 
not  notice  any  other  grounds,  because  the  defendant,  by 
putting  his  objection  on  those  two  grounds,  waived  all 
others. — Creagh  v.  Savage,  9  Ala.  959. 

The  suit  was  commenced  in  October,  1853.  The  amend- 
ment of  the  complaint  was  not  made  until  two  j-ears 
afterwards.  The  defendant  had  held  the  adverse  posses- 
sion of  the  slave  in  controversy,  under  claim  of  title,  from 
August,  or  September,  1848.  His  adverse  possession  had 
not  continued  long  enough,  at  the  commencement  of  the 
suit,  to  give  him  title  ;  but  had  continued  long  enough  at 
the  time  the  amendment  was  made,  to  give  him  title,  if  no 
suit  had  previously  been  brought.  The  charge  which  he 
requested  the  court  to  give,  assumes  it  to  be  law,  that  so 
far  as  the  adverse  possession  of  the  defendant  is  concern- 
ed, the  amendment  of  the  complaint  is  to  be  regarded  as 
the  commencement  of  the  suit.  But  that  assumption  is 
not  authorized  by  law.  The  amendment  was  not  the 
beginning  of  a  new  suit,  but  the  correction  of  a  fault  in 
the  pending  suit, — the  suit  commenced  in  October,  1853 ; 
and  if,  at  the  commencement  of  that  suit,  the  adverse 
possession  of  the  defendant  had  not  continued  for  six 
years,  it  could  not  bar  a  recovery  under  the  amended 
complaint. 

There  is  no  error  in  the  rulings  of  the  court  below,  and 
its  judgment  is  affirmed. 
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REED  vs.  SCOTT. 

[action  on  promissoky  note.] 

1.  Variance, — Under  a  complaint  on  a  promissory  "note,  an  instrument  under 
seal,  corresponding  in  other  respects  with  the  note  declared  on,  is  not  ad- 
missible evidence. 

2.  Didindion  between  debt  and  assumpsit. — The  distinctions  between  the  actions 
of  debt  and  assumpsit  are  obliterated  by  the  Code,  which  makes  the  judg- 
ment th(;  same  for  causes  of  action  which,  at  common  law,  were  recoverable 
in  either  action. 

3.  Amendment  of  complaint. — In  an  action  on  a  promissory  note,  th3  complaint 
may  be  amended  by  correctly  describing  the  instrument  as  a  bond,  or  wri- 
ting under  seal. 

Appeal  from  the  Circnit  Court  of  Macon. 
Tried  before  the  lion.  E.  W.  Pettus. 

The  complaint  in  this  case  was  as  follows  : 
"John  C.   H.    Eeed\     The  plaintiff'  claims  of  the   de- 
vs.  /fendants  the  sum  ot  $842  40,  due 

Nathaniel  J.  Scott,  (by  promissory  note, made  by  them 
James  F.  White,  jand  Wm.  F.  Davis,  J.  W.  W. 
Drake,  J.  "W.  Kidd,  and  F.  W.  Dillard,  on  the  1st  Janu- 
ary, 1852,  and  payable  twelve  months  after  the  date 
thereof,  with  interest  thereon,  to  one  J.  T.  Davis,  by 
whom  said  note  was  endorsed,  before  the  commencement 
of  this  suit,  to  the  plaintiff:" 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff'  off'ered  in  evidence  an  instrument  in  writing 
which  corresponded  in  every  respect  with  that  described 
in  the  complaint,  except  that  it  was  under  seal.  The  de- 
fendants objected  to  its  admission,  on  account  of  this 
variance ;  and  the  court  sustained  the  objection.  The 
plaintiff' then  asked  leave  to  amend  his  complaint,  "so  as 
to  describe  said  note,  or  instrument  in  writing,  as  under 
seal";  but  the  court  refused  to  allow  the  amendment  to 
be  made.  In  consequence  of  these  two  rulings  of  the 
court,  to  each  of  which   an   exception   was  reserved,  the 
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plaintiff  was  compelled  to  take  a  nonsuit,    which  he  now 
moves  to  set  aside. 

Clopton  &  LiGON,  for  appellant. 
Elmore  &  Yancey,  contra. 

WALKER,  J. — The  distinction  between  sealed  and 
unsealed  instruments  is  not  altogether  destro3'ed  by  the 
Code.  To  the  word  promissory  note  the  law  attaches  a 
distinct  meaning,  which  does  not  include  a  bond,  or  in- 
strument under  seal.  Under  the  mercantile  law  and  the 
statute  of  Anne,  it  was  held,  that  the  instrument's  being 
under  seal  deprived  it  of  its  character  of  a  promissory 
note,  and,  consequently,  of  its  negotiable  character. — 
Sayre  v.  Lucas,  2  Stewart,  259 ;  Clark  v.  F.  AL  C.  of 
Benton,  15  Wendell,  256;  1  Chitty  on  PI..  15;  Story  on 
Bills,  76,  §  61 ;  Story  on  Prom.  Notes,  56,  §  55 ;  Farmers' 
&  Mechanics'  Bank  of  Phila.  v.  Greiuer,  2  S.  &  R.  ;il4. 
A  bond  is  sometimes  designated  as  a  note  under  seal,  and 
bill  single  is  sometimes  used  to  designate  indiscriminately 
an  instrument  without  condition,  whether  with  or  with- 
out a  seal. — 5  Com.  Digest,  194,  Obligation^  C ;  Bouvier's 
Law  Die,  Bill  Single.  But  a  bond  cannot,  with  strict 
legal  propriety,  be  termed  a  promissory  note;  and  they 
have  always  been  distinguishable  in  the  incidents  which 
attach  to  them.  The  instrument  sued  upon,  being  de- 
scribed as  a  promissory  note,  was  not  the  instrument 
offered  in  evidence,  because  the  latter  is  a  bond.  The 
court  did  not,  therefore,  err  in  the  rejection  of  the  evi- 
dence when  offered. 

Li  tlie  case  of  Harris  v.  Hillman,  26  Ala.  380,  this  court 
approved  the  action  of  the  circuit  court,  in  refusing  to 
allow  an  action  for  the  recovery  of  a  slave,  corresponding 
with  the  old  action  of  detinue,  to  be  changed  by  amend- 
ment into  an  action  for  the  recovery  of  damages  for  the 
conversion  of  the  slave.  It  is  remarked  in  the  decision 
of  that  case,  that  the  Code  has  carefully  preserved  the 
well-known  boundaries  of  the  actions  of  trover  and  deti- 
nue; that  the  judgments  in  the  two  actions  are  different, 
and  that  the  same  testimony  will  not,  in  all  cases,  sustain 
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both  actions.  On  the  contrary,  the  Code  has  obliterated 
the  boundary  lines  between  the  actions  of  debt  and  as- 
sumpsit; and  the  judgment  for  causes  of  action  which,  at 
common  law,  were  recoverable  under  those  different  forms 
of  action,  is  under  the  Code  the  same.  Therefore,  the 
reasoning  upon  which  the  decision  of  Harris  v.  Ilillman 
is  based,  has  no  application  to  the  question  of  amendment 
in  this  case.  Following  the  late  decisions  of  this  court 
in  the  cases  of  Crimm's  Adm'rs  v.  Crawford,  and  Farrow 
V.  Smith,  at  the  last  term,  we  must  hold,  that  the  circuit 
court  erred  in  refusing  to  permit  the  plaintiff  to  amend 
his  complaint,  by  inserting  a  correct  description  of  the 
instrument  sued  on. 

Judgment  must  be  here  rendered,  setting  aside  the  non- 
suit in  the  court  below,  and  the  cause  must  be  remanded. 


Rice,  C.  J.,  not  sitting. 


SMITH'S  EXECUTORS  vs.  SMITH. 

[fin'al  settlement  and  distribution  Of  decedent's  estate.] 

.  Wifeh  interest  as  distributee  in  estate  of  deceitned  husband. — The  term  "separate 
estate,"  as  used  in  sections  1991  and  1992  of  the  Code,  applies  only  to  sep- 
arate estates  created  by  law  ;  consequently,  in  ascertaining  a  widow's  dis- 
tributive interest  in  the  estate  of  her  deceased  husband,  property  held  by 
her  under  a  deed  of  gift,  executed  prior  to  the  1st  March,  1848,  is  not  to  be 
estimated, 

,  Contents  of  transcript. — On  appeal  from  a  decree  of  the  probate  court  on  the 
final  settlement  of  an  estate,  the  subpoenas  for  witnesses  should  not  be  in- 
corporated in  the  transcript,  unless  some  question  arose  in  reference 
thereto  ;  nor  should  any  papers  be  copied  into  the  transcript,  except  such 
as  are  necessary  to  show  the  jurisdiction  of  the  court,  and  such  as  are  neces- 
sarily connected  with  the  points  reserved  by  bill  of  exceptions. 

.  Taxation  of  costs. — In  taxing  the  costs  of  an  appeal,  no  allowance  will  be 
made  for  papers  unnecessarily  copied  into  the  transcript. 

Appeal  from  the  Probate  Court  of  Tuskaloosa. 
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In  the  matter  of  the  final  settlement  of  the  estate  of 
William  I.  Smith,  deceased,  which  was  transferred  from 
the  probate  court,  on  account  of  the  incompetency  of  the 
presiding  judge,  to  the  registrar  in  chancery.  In  ascer- 
taining the  widow's  distributive  share  of  the  estate,  the 
court  below  refused  to  make  any  deduction  or  abatement 
on  account  of  certain  slaves  which  she  held  under  deed 
of  gift  from  her  father,  dated  March  11,  1839;  which 
deed,  it  was  contended  by  the  executors  and  other  dis- 
tributees, created  in  her  a  separate  estate.  An  exception 
was  reserved  to  this  ruling  of  the  court,  and  it  is  now 
assigned  as  error. 

E.  W.  Peck,  for  the  appellants. 
"W.  Moody,  contra. 

STOXE,  J.— Article  3,  chapter  1,  title  5,  part  2,  of  the 
Code,  relates  expressly  to  separate  estates  of  married 
women. — See  Code,  p.  380.  The  seventeen  sections  which 
compose  that  article  embody  the  principles  of  a  new 
policy  in  reference  to  married  women,  which  was  un- 
known to  the  common  law.  We  have  had  occasion  to 
construe  several  of  the  sections  of  that  article  ;  and  we 
have  uniformly  held,  that  the  words  "separate  estate" 
relate  to  estates  made  separate  by  law,  and  do  not  em- 
brace those  made  separate  by  the  contract  of  the  parties. 
We  have  thus  decided  in  reference  to  sections  1982,  1983, 
1987,  1988, 1989, 1990,  and  1997.— See  Gerald  v.  McKen- 
zie,  27  Ala.  170  ;  Friend  v.  Oliver,  ih.  532 ;  Willis  v. 
Cadenhead,  28  Ala.  474;  Irons  v.  McKenzie,  ?6.  308; 
Hardy  v.  Boaz,  29  Ala.  170 ;  Pickens  v.  Oliver,  ib.  530. 
See,  also,  Kidd  v.  Montague,  19  Ala.  623  ;  Cunningham 
v.  Fontaine,  25  Ala.  648. 

In  AVillis  v.  Cadenhead,  supra,  which  was  a  case  of 
separate  estate  created  by  deed,  and  not  by  statute,  we 
employed  the  following  language :  "If  sections  1990 
and  1997  of  the  Code  apply  to  her  separate  estate,  we 
think  it  very  clear  that  sections  1983,  1987  and  1988 
would  also  apply  to  it ;  because  we  believe  the  icords  ^separate 
estate,''  as  used  in  each  of  those  several  sections,  have  jprecisehj 
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the  same  meaning  and  extent."  lu  that  case,  we  indulged 
the  further  remark,  "that  the  legislature  did  not  intend 
to  apply  the  provisions  of  any  of  the  sections  above  cited, 
to  her  separate  estate  ;  or  to  any  separate  estate  created 
by  deed,  prior  to  the  1st  of  March,  1848." 

Applying  the  principles  settled  in  Willis  v.  Cadenhead, 
and  Pickens  v.  Oliver,  to  this  case,  we  decide  that  the 
term  ^'separate  estate,"  as  found  in  sections  1991  and  1992, 
must  be  limited  to  those  estates  made  separate  by  law ; 
and  that  those  words,in  the  two  sections  last  cited,  were 
employed  in  the  same  sense,  and  must  receive  the  same 
construction,  as  we  have  heretofore  declared  to  be  the  im- 
port of  the  same  words  in  the  other  sections  we  have 
construed. 

If  anything  further  be  necessary  to  vindicate  this  opin- 
ion, we  think  section  1991  furnishes  that  vindication.  In 
defining  the  rule  for  ascertaining  the  value  of  the  widow's 
separate  estate  under  that  section,  it  declares  that  the 
"rents,  income  and  profits"  shall  be  excluded.  Why  this 
exclusion  ?  Evidently  because,  under  the  provisions  of 
the  Code,  such  irnts,  income  and  i^rojits  do  not  belong  to- 
the  wife,  but,  as  long  as  the  husband  continues  her  trus- 
tee, they  belong  to  him. — Code,  §§  1983,  1985  ;  Pickens 
V.  Oliver,  supra.  ISTow,  the  husband  is  the  owner  of,  and 
exempt  from  liability  to  account  for,  the  "rents,  income 
and  profits"  of  onljT-  such  separate  estate  of  the  wife  as 
was  made  separate  by  law.  If  the  wife  have  a  separate 
estate  created  by  deed,  and  such  deed  contain  no  provis- 
ion to  the  contrary,  the  wife  is  herself  entitled  to  the 
rents,  income  and  profits,  unless  she  permits  her  husband 
to  use  and  enjoy  them.  In  Roper  v.  Roper,  29  Ala.  247, 
we  laid  down  a  rule  on  this  subject  with  which  we  are 
satisfied.     We  need  not  here  repeat  it. 

Now,  bearing  in  mind  the  fact  that  the  husband  is  the 
owner  of  the  rents,  income  and  profits  of  the  estate  of  his 
wife,  made  separate  by  statute,  and  that  the  rule  is  difi:er- 
ent  where  the  estate  is  made  separate,  by  contract, 
we  think  the  language  we  have  copied  above  from 
section  1991  clearly  shows  that  it,  like  the  other  sections 
of  that  article,  refers  only  to   estates   made   separate  by 
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operation  of  law.  This  will  produce  entire  harmony  in 
our  statutory  provisions,  while  any  other  construction 
would  lead  to  great  confusion. 

It  is  one  of  the  conceded  facts  in  the  argument  of  this 
case,  that  the  deed  to  Mrs.  Brown  creates  in  her  a  sepa- 
rate estate.  We  will  not  attempt  a  construction  of  that 
deed,  because  no  question  is  raised  upon  it. 

It  results  from  what  we  have  said,  that  the  registrar  in 
chancery,  sitting  for  the  probate  court  of  Tuskaloosa,  did 
not  err  in  the  judgment  irendered  by  him. 

Our  attention  has  been  specially  invited,  by  the  coun- 
sel for  appellant,  to  the  size  and  contents  of  the  present 
record,  and  we  are  asked  to  lay  down  a  rule  which  will 
settle  the  practice  on  appeals  from  the  probate  court. 
Looking  into  the  record,  we  are  satisfied  that  it  is  very 
unnecessarily  swelled  beyond  the  requirement  of  the  law. 

This  appeal  was  taken  under  section  1888,  subdivision 
6,  of  the  Code.  The  estate  has  been  finally  settled,  and  the 
appeal  seeks  to  revise  in  this  court  the  decision  or  decree 
made  on  said  final  settlement,  respecting  the  distributive 
interest  of  Mrs.  Smith.  Section  1891  declares,  "When  an 
appeal  is  taken  under  any  of  the  previous  sections  of  this 
article,  except  a  contest  involving  the  validity  of  a  will, 
the  judge  of  probate  must  make  out  a  copy  of  the  bill  of 
exceptions,  which  must  be  certified  by  him,  and  the  ap- 
peal must  be  tried  on  such  bill  of  exceptions  in  the  appel- 
late court." 

We  think  this  section  was  designed  to  save  the  expense 
of  a  heavy  record  in  cases  of  appeal  under  the  provisions 
of  this  chapter;  else,  why  should  the  legislature  have 
ordered  that  the  appeal  must  be  tried  on  the  bill  of  ex- 
ceptions ?  We  have  recently  had  occasion  to  construe 
this  section  1891  of  the  Code,  and  we  then  held  that,  if 
there  ^vere  no  hill  of  exceptions,  we  could  not,  in  that 
class  of  cases,  consider  the  questions  presented  by  the  re- 
cord.— See  Turner  and  Wife  v.  Dawson,  at  the  present 
term  ;  Reese  v.  Gresham,  29  Ala.  91. 

If  that  rule  be  adhered  to,  (and  we  have  no  authority 
under  the  statute  to  depart  from  it,)  what  reason  can  ex- 
ist for  incorporating  into  the  record  any  of  the  proceed- 
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ings  in  the  court  below,  except  those  which  show  the  ju- 
risdiction of  the  primary  court,  theorders  for,  and  proceed- 
ings on  the  settlement,  the  decree,  bill  of  exceptions, 
and  the  appeal  to  this  court  ?  We  do  not  lay  down  an  ab- 
solute rule  for  the  government  of  all  cases ;  but,  in  this  case, 
we  hold,  that  the  record  is  unnecessarily  encumbered  with 
immaterial  matter.  This  appeal  raises  no  question  on 
the  probate  of  the  will,  and  the  various  proceedings  con- 
nected therewith.  It  raises  no  question  on  the  inventory, 
appraisement,  sale-bill,  or  account  current  for  settlement. 
No  question  was  raised  in  the  court  below,  so  far  as  we 
are  advised,  on  the  amount  of  the  assets  for  distribution, 
or  who  were  the  proper  distributees.  The  only  question 
was,  whether  the  distributive  interest  of  Mrs.  Smith 
should  be  abated  or  withheld,  because  of  a  separate  estate 
which  she  owned.  We  hold,  then,  that  the  will,  the  con- 
test as  to  its  validity,  the  inventory,  the  appraisemet,  the 
sale-bill,  and  the  account  current,  are  improperly  copied 
into  this  record.  We  hold,  further,  that  under  no  cir- 
cumstances of  which  we  can  conceive,  unless  a  contest 
should  grow  out  of  some  liability  or  claim  of  the  witness, 
could  it  be  necessary  or  proper  to  copy  subpoenas  for  wit- 
nesses into  the  record  of  this  court.  They  are  no  more  a 
part  of  the  record,  than  would  the  same  description  of 
papers  be  in  a  record  from  the  circuit  court. — See  Wil- 
liams V.  Gunter,  28  Ala.  681. 

We  should,  perhaps,  add  in  this  case,  that  it  was  clearly 
just  and  proper  that  the  record  should  contain  the  order 
transferring  the  settlement  from  the  probate  court  to  the 
registrar.— Code,  §§  683,  1910. 

In  taxing  the  costs,  the  clerk  will  make  no  allowance 
to  the  registrar  in  chancery  for  Tuskaloosa,  for  those  por- 
tions of  the  record  which  we  have  pointed  out  as  unneces- 
sary. We  have  made  this  order  in  reference  to  the 
taxation  of  costs,  under  section  3041  of  the  Code. 
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BRICE  &  CO.  vs.  LIDE. 

[trial  of  right  of  property  in  slaves.] 

1.  Objection  to  competency  of  witness, — A  deposition  will  not  be  suppressed,  on 
account  of  the  incompetency  of  the  witness  on  grounds  of  public  policy  or 
interest,  when  the  attorney  of  the  objecting  party,  with  knowledge  of  the 
incompetency,  attended  the  examination,  and  cross-examined  the  witness, 
without  objecting  to  his  competency. 

2.  Declarations  of  party  in  possession  of  personal  properly. — The  declarations  of  the 
defendant  in  execution,  while  in  possession  of  the  personal  chattels  in  con- 
troversy, and  explanatory  of  his  possession,  are  admissible  evidence  against 
the  claimant,  on  the  principle  of  res  gestce ;  but  his  declarations  respecting 
the  source  of  his  title,  as  that  be  claimed  them  as  a  distributee  of  his  father's 
estate,  are  not  admissible. 

3.  Witness  cannot  testify  to  insolvency. — A  witness,  *'well  acquainted  with  the 
affairs  of"  another  person,  cannot  be  permitted  to  testify  that  the  latter 
was  "insolvent." 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  appellants,  having  obtained  a  judgment  against 
W.  C.  Skinner,  on  the  29th  May,  1854,  caused  an  execu- 
tion to  be  levied  on  certain  slaves  in  the  possession  of 
said  Skinner,  which  were  thereupon  claimed  by  the  ap- 
pellee, as  the  trustee  of  Mrs.  Jane  V.  Skinner,  who  was 
the  wife  of  said  "W.  C.  Skinner.  The  claimant  derived 
title  to  the  slaves  under  an  alleged  purchase  by  him,  as 
trustee  of  Mrs.  Skinner,  and  with  funds  belonging  to  her 
separate  estate,  from  said  W.  C.  Skinner,  on  the  22d 
January,  1839 ;  and,  for  the  purpose  of  proving  the  exe- 
cution and  consideration  of  his  bill  of  sale,  he  offered  in 
evidence  the  deposition  of  his  wife,  who  was  the  only 
subscribing  witness  to  said  bill  of  sale.  This  deposition 
is  not  set  out  in  the  transcript ;  but  the  bill  of  exceptions 
states,  that  "notice  of  the  time  and  place  of  taking  said 
deposition  had  been  duly  given  to  the  plaintift's'  leading 
attorney,  who  was  present  at  the  examination,  cross- 
examined  the  witness,  knew  that  she  was  the  wife  of  the 
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claimant  and  trustee,  as  appeared  from  the  certificate  of 
the  commissioner,  and  did  not  object  to  her  competency 
as  a  witness  on  that  or  any  other  ground.  The  pkiintifFs' 
other  attorney  stated,  as  upon  oath,  that  he  did  not  know 
that  said  deposition  had  been  taken  until  it  was  offered, 
which  was  after  the  plaintiJSs  had  announced  themselves 
ready  for  trial,  and  the  trial  had  proceeded;  and  he 
thereupon  objected  to  said  deposition  being  read  in  evi- 
dence, on  the  ground  that  said  witness  was  incompetent 
from  public  policy,  and  that  she  w^as  the  wife  of  the 
claimant.  The  court  overruled  the  objection,  and  allowed 
the  deposition  to  be  read ;  to  which  the  plaintiffs  excepted." 

"In  order  to  prove  that  said  slaves  belonged  to  the  de- 
fendant in  execution,  that  he  did  not  claim  them  as  the 
property  of  his  wife,  and  that  there  had  never  been  a 
change  of  possession  of  said  slaves,  the  plaintiffs  proved, 
that  said  Skinner  was  in  possession  of  said  slaves  in  1852 
or  1853 ;  and  then  offered  to  prove,  that  said  Skinner, 
being  so  in  possession,  stated  to  the  witness  that  he 
claimed  said  slaves  as  a  distributee  of  his  fiither's  estate. 
The  claimant  objected  to  this  evidence,  and  the  court 
sustained  the  objection,  but  permitted  the  plaintiffs  to 
prove  that  Skinner  claimed  said  slaves  as  his  own  ;  and  to 
the  exclusion  of  this  evidence  the  plaintiffs  excepted.  The 
plaintiffs  then  offered  to  prove  through  what  source 
Skinner  claimed  said  slaves  while  in  his  possession  ;  also, 
the  declarations  of  said  Skinner,  as  to  whom  he  claimed 
said  slaves  from.  The  court  excluded  this  evidence,  also, 
on  the  claimant's  objection  ;  and  the  plaintiffs  excepted 
to  the  exclusion  of  each  portion  of  it. 

"The  plaintiffs  then  offered  to  prove,  by  a  witness  who 
was  well  acquainted  with  the  affairs  of  said  Skinner,  that 
said  Skinner  was  insolvent  shortly  after  the  execution  of 
said  bill  of  sale  by  him ;  and  said,  that  they  offered  this 
evidence  with  a  view  of  showing  that  said  sale  to  the 
claimant  was  fraudulent.  The  claimant  objected  to  this, 
and  the  court  sustained  the  objection,  and  would  not  per- 
mit the  witness  to  testify ;  to  which  the  plaintiffs  excepted. 
The  court  said,  that  the  plaintiffs  might  prove  the  insolv- 
ency of  said  Skinner,  by  particular   acts  of  indebtedness, 
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and  by   introducing  executions    against    him   returned 
'nulla  bona.'  " 

The  rulings  of  the  court  above  stated  are  now  assigned 
as  error. 

Wm.  M.  Byrd,  for  the  appellants. 

X.  R.  H.  Dawson,  and  J  no.  T.  Morgan,  contra. 

RICE,  C.  J. — Where  the  deposition  of  a  witness,  in- 
competent upon  grounds  of  public  policy  or  interest,  has 
been  taken  on  notice  to  the  leading  attorney  of  the  plain- 
tiff; and  that  leading  attorney,  with  knowledge  of  the 
ground  of  the  incompetency,  attended  the  examination, 
and  cross-examined  the  witness,  without  making  any 
objection  to  the  competency,  the  objection  will  be  Jheld 
to  have  been  waived. — McCreary  v.  Turk,  29  Ala.  244  ; 
Drake  v.  Foster,  28  Ala.  649  ;  Lyde  v.  Taylor,  17  Ala. 
270.  It  follows,  that  there  was  no  error  in  overruling 
the  objection,  made  on  the  trial,  to  the  deposition  of  Mrs. 
Lyde,  the  wife  of  the  claimant. 

The  declarations  of  the  defendant  in  execution,  in  pos- 
session of  the  personal  chattels  in  controversy,  explana- 
tory of  his  possession — that  is,  showing  that  he  holds  in 
his  own  right,  or  in  subordination  to  the  title  of  another, — 
are  admissible  as  evidence  against  the  ^claimant.  But 
they  are  so  admissible  only  upon  the  ground  that  they 
constitute  part  of  the  i^es  qestoe — that  is,  they  show  the 
manner  in  which  he  held  possession.  His  declarations, 
whicii  go  to  establish  something  beyond  that,  and  to 
prove  facts  disconnected  with  the  possession,  are  not  ad- 
missible against  the  claimant. — McBride  v.  Thompson, 
8  Ala.  652 ;  Abney  v.  Kingsland,  10  Ala.  355  ;  Darling 
V.  Bryant,  17  Ala.  10.  According  to  these  rules,  there 
was  no  error  in  excluding  those  declarations  of  the  defend- 
ant in  execution,  which  were  excluded. 

■  Our  decisions  have  uniformly  treated  insolvency  as  a 
legal  conclusion ;  and  the  necessary  result  from  them  is, 
that  a  witness,  although  "well  acquainted  with  the  affairs" 
of  a  specified  individual,  cannot  be  permitted  to  testify  that 
the  specified  individual  was  "insolvent"  at  a  given  time, 
42 
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if  objection  to  such  testimony  is  duly  made. — Lawson  v. 
Orear,  7  Ala.  784;  Massey  v.  Walker,  10  Ala.  288; 
Walker  V.  Forbes,  25  Ala.  139;  Eoyall  v.  McKenzie, 
ih.  365  ;  Yarner  v.  M.  &  W.  P.  R.  R.  Co.,  19  Ala.  185. 
Tlie  court  below,  therefore,  did  not  err,  in  refusing  to 
allow  the  witness  for  the  plaintiifs  to  testif}^,  that  the  de- 
fendant in  execution  was  insolvent  shortly  after  the 
execution  of  the  bill  of  sale  by  him  to  the  claimant. 
Judgment  affirmed. 


SMITH  vs.  TALLASSEE  BRA:N"CII  of  CEKTRAL 
PLANK-ROAD  CO. 

[action  by  corpouation  against  delinquent  stockiioldek.] 

1.  Amendment  of  comjjlaint. — la  an  action  by  a  corporation,  the  complaint  may 
be  amended  by  the  correction  of  a  mistake  in  setting  out  the  plaintiff's  name. 

2.  Name  of  corporation. — Although  a  name  is  necessary  to  the  existence  of  a 
corporation,  and  is  generally  expressed  in  the  charter,  it  may  nevertheless 
be  acquired  by  usage  and  implication. 

3.  Construction  of  act  incorporating  Central  Plank-Road  Company. — Under  the  act 
incorporating  the  Central  Plank-Road  Company,  (Session  Acts  of  1849-50, 
p.  2f)8,)  the  corporate  existence  of  said  company  could  not  commence  until 
$5i),0Q0  of  stock  had  been  subscribed  ;  but  the  actual  payment  of  SIO  on 
each  share  is  not  a  condition  precedent  to  the  existence  of  the  corporation. 
The  branch  roads,  however,  which  the  charter  authorizes,  declaring  them 
"hereby  incorporated,"  are  not  limited  to  any  amount  of  stock,  but,  on 
accepting  the  provisions  of  the  act,  and  organizing  under  it,  thereby  ac- 
quire a  corporate  existence. 

4.  Notice  to  stockholders  of  calls  for  stock. — Where  the  charter  of  the  corporation 
does  notr  require  a  written  notice  of  calls  for  stock,  a  verbal  notice  by  the 
secretary,  by  order  of  the  president,  in  pursuance  of  a  resolution  of  the 
board  of  directors,  is  sufficient. 

5.  Competency  of  stockholder  as  witness  for  corporation. — The  secretary  of  a  corpo- 
ration, who  was  also  a  stockholder,  but  transferred  all  his  stock  after  the 
institution  of  the  suit,' is  a  competent  witness  for  the  corporation,  in  an  ac- 
tion against  a  delinquent  stockholder,  although  the  corporation  was  in- 
debted at  the  time  he  transferred  his  stock,  and  continued  indebted  up  to 
the  time  of  the  trial. 

6.  Fraudident  management  of  corporation. — The  fraudulent  management  of  a  cor. 
poration,  or  the  fact  that  its  operations  are  inconsistent  with  the  purposes 


JUNE  TERM,  1857. 651 

Smith  V.  Plank-Road  Co. 

of  its  charter  or  the  public  interest,  although  it  might  authorize  proceed- 
ings for  a  forfeiture  of  its  charter,  is  not  available  as  a  defense  to  a  de- 
linquent stockholder,  when  sued  by  the  corporation. 

7-  Parol  evidence  not  admissible  to  affect  written  contract. — A  parol  agreement, 
made  prior  to  or  contemporaneously  with  a  written  subscription  for  stock  in 
a  plank-road  company,  relative  to  the  manner  in  which  the  money  should 
be  appropriated,  cannot  be  received  to  vary  the  terms  of  the  written  contract. 

8.  Declaratio?is  of  president  not  admissible  against  corporation. — The  declarations  of 
the  president  of  a  plank-road  company,  relative  to  the  manner  in  which  the 
money  subscribed  for  the  road  should  be  appropriated,  are  not  admissible 
evidence  for  a  delinquent  subscriber  for  stock,  when  it  is  not  shown  that 
such  declarations  influenced  the  defendant's  subscription,  or  that  they  were 
made  while  the  declarant  was  acting  as  the  agent  of  the  company  in  re- 
ceiving subscriptions  for  stock. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  John  Gill  Shorter. 


The  defendant  in  this  case  was  summoned  "to  answer 
the  complaint  of  the  President  and  Directors  of  the  Tal- 
lassee  Branch  of  the  Central  Plank-Road  Company,"  and 
the  plaintiff  was  so  described  in  the  original  complaint. 
The  complaint  was  afterwards  amended,  by  leave  of  the 
court,  so  as  to  describe  the  plaintiff  by  the  name  of  "The 
Tallassee  Branch  of  the  Central  Plank-Road  Company-"; 
the  defendant  objecting  to  the  amendment,  and  excepting 
to  its  allowance. 

The  action  was  founded  on  the  defendant's  subscription 
for  stock  in  said  plank-road  company,  which  he  refused 
to  pay  when  demanded  in  pursuance  of  a  resolution  of 
the  board  of  directors.  The  only  plea  was  the  general 
issue,  "in  short  by  consent,  with  leave  for  both  parties  to 
give  in  evidence  all  pertinent  matter  which  would  be  al- 
lowed under  any  special  plea  or  replication."  On  the 
trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
offered  in  evidence  the  charter  of  said  Central  Plank- 
Road  Company,  which  may  be  found  in  the  Session  Acts 
of  1849-50,  on  page  268,  and  the  material  portions  of 
which  are  copied  in  the  opinion  of  the  court ;  and  the 
written  subscription  for  stock  in  said  company,  signed  by 
the  defendant  and  others,  which  was  iii  these  words :  "We, 
the  subscribers  for  stock  in  the  branch  of  the  Central 
Plank-Road  Company,  do  severally  and  mutually  promise 


652  ALABAMA. 


Smith  V.  riank-Road  Co. 


and  agree  to  take  and  pay  for  the  shares  of  stock  set  op- 
posite to  our  names,  to  the  president  and  directors  of  the 
branch  of  the  Central  Plank-Road  Company  to  be  organ- 
ized for  the  purpose  of  constructing  a  plank-road  from 
the  Central  plank-road,  running  east  towards  Tallassee, 
or  the  vicinity  thereof,  or  to  the  Tallassee  factory,  as  said 
company  for  such  branch  road  may  hereafter  determine ; 
the  same  to  be  paid  in  such  sums,  and  at  such  times  and 
places,  as  the  directors  of  said  branch  plank-road  company 
may  direct ;  said  branch  road  to  be  continued  to  such 
other  point,  east  of  the  Tallapoosa  river,  as  may  hereafter 
be  determined."  The  plaintiff  also  read  in  evidence  to 
the  jury  the  proceedings  of  the  Central  Plank-Road  Com- 
pany, showing  their  organization  under  their  charter; 
and  the  proceedings  for  the  establishment  of  the  Tallassee 
branch  of  said  road,  showing  the  meeting  of  stockholders 
for  the  purpose  of  organizing  as  a  company,  the  adoption 
of  by-laws  and  a  corporate  name,  the  election  of  directors 
and  other  officers,  the  resolutions  of  the  board  of  directors 
calling  for  payment  on  subscriptions  of  stock,  &c.  The 
name  adopted,  by  resolution,  at  the  first  meeting  of  the 
stockholders,  was,  "The  Tallassee  Branch  of  the  Central 
Plank-Road  Company";  and  by  this  name  the  company 
is  always  described  in  the  subsequent  proceedings. 

"The  plaintiff  then  offered  one  "Jordan  as  a  witness, 
who  stated,  that  he  was  the  secretary  of  said  company ; 
that  he  was  a  subscriber  to  the  company  for  a  considerable 
amount,  which  he  had  paid  before  the  institution  of  this 
suit ;  that  he  had  transferred  his  stock  in  said  company 
after  the  institution  of  this  suit,  and  more  than  two  years 
before  the  trial,  in  a  trade,  but  without  obtaining  anything 
for  it ;  that  he  had  no  interest  whatever  in  said  suit,  and 
w^ould  be  neither  a  gainer  nor  a  loser  by  its  determina- 
tion ;  that  said  company  was  indebted  when  he  transfer- 
red his  stock,  and  was  still  indebted  on  the  same  demand?. 
The  defendant  objected  to  the  examination  of  this  wit- 
ness, on  the  ground  of  interest,  and  because  of  the  facts 
above  set  forth  ;  but  the  court  held  that  the  witness  was 
competent,  and  the  defendant  excepted. 

"Said   Jordan   then  testified,   that   on   the  15th  July, 
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1852,  lie  was  appointed  secretary  of  said  compaii}',  and 
still  continued  its  secretary ;  that  one  Felton  was  the  for- 
mer secretary  of  the  company ;  that  he  notified  defendant, 
in  July  or  August,  1852,  of  the  assessment  against  him 
for  his  stock,  by  order  of  said  company,  as  shown  in  the 
minutes  of  its  proceedings  at  a  meeting  held  on  the  30th 
June,  1852,  and  informed  defendant  that,  as  specified  in 
said  resolution,  he  could  either  pay  cash,  or  give  his  paper 
in  settlement  of  said  assessment;  that  he  had  no  authority 
save  this,  and  by  the  request  and  authority  of  the  presi- 
dent, to  notify  defendant  of  said  assessment;  and  that  he 
was  not  specially  directed  by  said  companyto  give  de- 
fendant notice  of  said  assessment.  On  these  facts,  which 
was  all  the  evidence  on  the  point,  the  defendant  objected 
to  the  witness  proving  notice  to  him  of  said  assessment ; 
but  the  court  overruled  the  objection,  and  permitted  the 
witness  to  prove  said  notice ;  and  the  defendant  excepted. 
"The  plaintifi:'then  proved,  that  said  company,  in  the 
spring  of  1853,  constructed  its  road  for  some  fifteen  miles 
from  said  Central  road,  in  Coosa  county,  in  the  direction 
of  Tallassee  on  the  Tallapoosa  river  in  Tallapoosa  county; 
that  said  work  was  commenced  by  said  company  early  in 
1851 ;  that  about  three  miles  of  the  route  between  Tallas- 
see and  the  eastern  terminus  of  said  fifteen  miles  never 
had  been  completed  ;  that  said  company  also  built  a  bridge 
across  the  Tallapoosa  river,  as  a  part  of  their  said  road, 
from  which  they  received  tolls  until  it  was  destro^'ed  by  a 
freshet,  in  February,  1852  ;  that  said  company  also  planked 
said  road  in  1852,  from  the  Tallapoosa  river  to  the  top  of 
the  hill  on  each  side  of  said  river,  and  surveyed  and  cut  out 
the  track  from  said  river,  on  the  eastern  side,  for  about 
five  miles,  in  the  direction  of  ]!^otasulga,  a  village  in  Ma- 
con county  on  the  eastern  side  of  the  river,  and  marked 
out  a  road  on  the  western  side  of  the  river,  for  about  three 
miles,  so  as  to  intersect  said  fifteen  miles  of  the  road  on 
said  western  side ;  that  said  company,  after  the  construc- 
tion of  said  fifteen  miles  of  their  road,  collected  toll  at  its 
gates,  and  has  continued  to  do  so  up  to  the  present  time, 
except  for  about  ten  months  in  the  year  1853,  when  one 
of  its  bridges  was  washed  away  and  not  replaced.     Plain- 
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tiff  introduced  evidence,  also,  tending  to  show  that  de- 
fendant did  not  suhscribe  for  his  stock  in  said  road,  until 
after  the  organization  of  said  company,  and  after  it  had 
commenced  taking  toll  at  its  bridge  across  the  Tallapoosa 
river,  and  at  its  gates  on  the  road ;  and  that  defendant 
subscribed  for  his  stock  on  the  4th  June,  1851.  Further, 
that  the  city  of  Wetnmka,  John  G.  Winter,  and  David  C. 
l^eal  were  stockholders  and  subscribers  in  said  company, 
and  made  several  payments  on  their  stock  before  defend- 
ant became  a  subscriber;  that  said  company  expended 
about  $2,000  in  j^lanking  the  western  and  eastern  sides 
of  the  hills  \)f  the  Tallapoosa  river,  from  the  banks  of  the 
river  to  the  top  of  the  hills  on  each  side ;  that  said  Winter 
was  invited  by  some  of  the  people  on  the  eastern  side  of 
the  river,  of  whom  it  was  not  shown  that  the  defendant 
was  one,  to  make  a  speech  to  them  about  said  road  and 
its  prospects,  and  did  make  a  speech  tothem  at  j^otasulga 
in  Macon  county.  The  proof  was  conflicting  as  to  whether 
a  majority  of  the  directors  of  said  company  were  present 
when  said  speech  was  made.  The  plaintift' further  proved, 
that  defendant  stated  on  oath,  about  six  months  before 
the  trial  of  said  cause,  that  he  was  not  deceived  by  the 
speech  of  said  Winter.  This  was  all  the  evidence  adduced 
by  the  plaintiff  on  the  trial. 

"The  defendant  then  introduced  one  Culberson  as  a 
"witness,  who  testified,  that  he  was  present  at  the  public 
meeting  at  i^otasulga  in  Macon  countyj  on  the  4th  June, 
1851,  when  said  J.  G.  Winter  made  a,speech ;  that  said 
Winter  was  then  a  director  of  said  company,  and  witness 
was  also;  that  a  majority  of  the  directors  of  said  company 
were  at  Notasulga  on  said  4th  June,  1851,  attending  to 
the  business  of  the  company ;  that  they  had  held  a  meet- 
ing on  the  morning  of  that  day,  but  had  closed  their 
business  as  directors  of  said  company  before  said  speech 
was  made  ;  that  he  could  not  state  whether  a  majority  of 
the  directors  of  said  company  were  present  when  said 
speech  was  made  ;  that  said  Winter  stated,  in  said  speech, 
that  he  had  recently  seen  almost  every  plank-road  in  the 
United  States, — that  one  of  them  at  the  north,  running 
parallel  with  a  canal  and   railroad,    outstripped   either  of 
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them  ill  the  way  of  dividends, — that  the  dividends  paid  by 
plank-roads  throughout  the  United  States,  on  an  average, 
were  from  twelve  and  a  half  to  twenty-eight  per  cent., — 
that  said  company's  road,  when  finished,  would  vie  with 
the  Montgomery  and  "West  Point  railroad,  and  was  ex- 
pected to  be  extended  from  said  Central  plank-road,  by 
Kotasulga,  to  Columbus,  Georgia, — that  said  railroad 
company  was  already  so  much  afraid  of  said  plank  road, 
that  its  president  threatened,  when  said  plank-road  was 
finished,  to  carry  passengers  along  the  line  of  said  plank- 
road  for  nothing, — that  said  plank-road  company  would 
be  able  to  do  this  also,  and  to  give  each  passenger  a  bottle 
of  wine  in  the  bargain, — and  that  said  plank-road  would 
improve  the  value  of  lands  along  its  route,  and  enhance 
the  price  of  town  lots  in  Notasulga. 

"Said  vvitness  further  stated,tliat  a  large  concourse  of 
persons  was  present  when  said  speech  was  made,  from 
about  i^otasulga  and  the  eastern  side  of  the  Tallapoosa 
river;  that  said  Winter  further  said,  in  -the  course  of  his 
speech,  that  said  company  did  not  want  large  subscrip- 
tions on  that  day,  but  preferred  small  ones,  and  wanted 
the  influence  of  a  number  of  men,  and  that  said  company 
already  had  money  enough  to  build  said  road  to  the  east- 
ern side  of  the  Tallapoosa  river;  that  many  persons 
immediately  after  said  speech  was  made,  subscribed  for 
stock  in  said  company ;  that  he  could  not  state  whether 
defendant  was  present  when  said  speech  was  made,  nor 
when  it  was  that  he  subscribed  for  his  stock;  that  witness 
was  a  director  in  said  company  at  the  time  said  speech 
was  made,  as  well  as  before  and  afterwards ;  that  the  firan. 
of  Barnett,  Gilmer  k  Co.,  which  was  composed  of  Thomas 
M.  Barnett,  William  Gilmer,  and  Frederic  Jordan,  were 
subscribers  to  the  stock  of  said  company  for  ^5,000 ;  that 
said  firm  owned  a  large  factory  in  the  bed  of  the  Talla- 
poosa river,  and  hauled  their  cotton  yarns  and  other 
manufactures,  over  the  planks  put  down  by  said  company, 
from  the  river  to  the  top  of  hills  on  each  side  of  it ;  and 
that  all  the  members  of  said  firm  were  directors  in  said 
company,  from  its  commencement  to  the  time  of  this 
trial,  except  that  Jordan  ceased  to  be   a  director  on  the 
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sale  of  his  stock  as  aforesaid.  The  defendant  then  offered 
to  prove  by  this  witness,  that  before  he  subscribed  for 
stock  in  said  company,  David  C.  'Neal,  who  was  the  pres- 
ident of  said  company,  informed  him  that  whatever 
subscriptions  for  stock  were  made  by  persons  residing  on 
the  eastern  side  of  said  river  should  be  appropriated  to 
the  building  of  the  road  on  that  side  of  the  river,  between 
its  eastern  banks  and  Notasulga ;  and  that  said  ISTeal, 
while  acting  as  the  president  of  said  company,  and  after 
the  conversation  above  stated,  and  after  witness  had  sub- 
scribed for  stock,  informed  him  that  the  money  paid  in 
by  subscribers  on  the  eastern  side  of  the  river  had  been 
appropriated  on  the  western  side,  on  the  fifteen  miles 
above  described  as  running  towards  Tallassee,  and  that 
he  was  about  to  sell  the  bonds  of  said  company  for  the 
purpose  of  replacing  the  money  thus  misappropriated ; 
that  witness  objected  to  this,  but  could  not  state  whether 
it  was  known  to  the  defendant.  The  court  excluded  this 
evidence,  on  the  plaintifi''s  objection,  and  the  defendant 
excepted. 

"The  defendant  then  introduced  another  witness,  who 
testified,  substantially,  to  the  same  facts  as  Culberson, 
respecting  the  details  of  said  Winter's  speech ;  further, 
that  defendant  lived  near  ISTotasulga  when  he  subscribed 
for  stock  in.  said  company,  and  was  present  and  heard 
said  Winter's  speech ;  that  Winter  also  stated,  during 
said  speech,  that  the  money  which  might  be  subscribed 
on  the  eastern  side  of  said  river  should  be  expended  on 
that  side  of  the  river,  and  that  the  company  already  had 
money  enough  raised  to  complete  the  road  on  the  western 
side,  between  the  river  and  said  Central  road  ;  that  he 
(witness)  aflSxed  his  name  to  said  subscription  list  imme- 
diately preceding  the  subscription  of  the  defendant,  but 
did  not  see  defendant  sign  the  same,  and  could  not  say 
whether  he  signed  it  on  the  day  of  said  Winter's  speech. 
The  defendant  then  introduced  one  Ashcraft  as  a  witness, 
who  testified,  that  he  was  present  on  the  day  when  de- 
fendant subscribed  for  his  stock;  that  said  subscription 
was  made  immediately  after  the  speech  of  said  Winter 
was  delivered,  and  was  procured  by  said  Winter,  who  had 
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control  of  the  subscription  paper  when  he  subscribed  his 
name  to  it;  that  a  majority  of  the  directors  of  said  com- 
pany were  present  when  said  speech  was  made  ;  and  that 
said  Winter,  in  speaking  of  the  plank-roads  wliich  were 
paying  large  profits,  enumerated  the  Montgomery  plank- 
road,  which,  when  completed,  was  to  extend  fifty  miles 
from  Montgomery  to  Greenville  in  Butler  co^mty.  The 
defendant  then  proved,  that  no  portion  of  the  ten  per 
cent,  demanded  of  subscribers  to  the  stock  of  said  com- 
pany was  paid  by  any  subscriber  at  the  time  of  subscribing, 
but  that  all  the  stock  subscribed  on  the  western  side  of 
the  river,  except  about  $3,000,  had  been  paid  in  before  he 
subscribed ;  and  that  the  sum  of  $50,000  was  not  sub- 
scribed for  the  stock  of  said  company  at  the  time  when 
the  president  and  directors  of  said  company  were  first 
elected.  There  was  no  proof,  except  as  stated  in  this  bill 
of  exceptions,  to  show  that  said  Winter  was  the  agent  of 
said  company  to  receive  subscriptions  for  it,  when  he 
made  said  speech,  and  when  defendant  subscribed  for  his 
stock.  There  was  no  proof  showing  that  the  road  of  said 
company  had  been  planked,  from  the  top  of  the  hill,  on 
the  eastern  side  of  said  river,  to  Xotasulga.  It  was  in 
proof,  also,  that  said  company  had  retained  all  the  tolls 
collected  on  said  road  from  its  commencement,  and  had 
made  no  dividends ;  that  a  bridge  had  been  built  by  said 
company  over  the  Tallapoosa  river,  where  the  old  bridge 
had  been  washed  away,  and  was  under  the  control  of  the 
said  Barnett,  Gilmer  &  Co.,  who  held  said  bridge  and  its 
profits  to  reimburse  them  for  moneys  advanced  by  them 
in  rebuilding  it,  after  which  it  was  to  be  the  property  of 
said  company. 

"This  was  all  the  evidence  in  the  cause  ;  and  upon  this 
evidence  the  defendant  requested  the  following  written 
charges : 

"1..  That  the  charter  produced  and  read  by  the  plaintifiT 
does  not  authorize  the  plaintiff  to  maintain  this  action, 
under  either  count  in  the  complaint. 

"2.  That  said  charter  does  not  give  the  plaintifl[  a  cor- 
porate name  ;  and  that,  on  account  of  this  omission  in 
said  charter,  the  plaintiflf  cannot  recover. 
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"3.  That  said  charter  does  not  give  plaintiff  the  authori- 
ty, by  any  by-law  it  could  adopt,  to  clothe  itself  with  a 
name ;  and  that  plaintiff  cannot  maintain  this  action  in 
the  name  set  out  in  either  count  of  the  complaint. 

"4.  That  if  the  proof  satisfied  them  that  none  of  the 
subscribers  for  the  stock  of  said  company  paid  in  money, 
or  discharged  in  any  other  way,  the  ten  dollars  per  share 
required  by  the  charter  at  the  time '  of  subscribing  for 
stock,  and  have  not  since  paid  or  discharged  said  ten 
dollars  per  share, — then  the  plaintiff  cannot  recover. 

"5.  That  if  the  defendant,  at  the  time  of  subscribing 
for  stock  in  said  company,  did  not  pay  the  ten  dollars  to 
the  commissioners,  and  has  not  paid  the  same  at  any  time 
since;  and  that  the  same,  at  no  time  since,  has  been  de- 
manded of  him  by  said  company  ;  and  that  he  has  in  no 
manner  participated  in  the  organization  or  acts  of  said 
company,  except  to  sign  his  name  as  a  subscriber  for 
stock, — then  plaintiff  cannot  recover. 

"6.  That  plaintilS*  was  bound,  under  said  charter  and 
the  pleadings  in  the  cause,  to  prove  that  $50,000  was  sub- 
scribed to  the  said  company  before  they  proceeded  to  the 
election  of  a  president  and  directors  of  said  company ; 
and  that  if  this  has  not  been  proved,  but,  on  the  contrary, 
it  has  been  proved  that  no  more  than  $40,000  was  sub- 
scribed before  said  election,— then  the  plaintiff  cannot 
recover. 

"7.  That  the  plaintiff  cannot  recover,  without  proving 
that,  before  the  institution  of  this  suit,  a  demand  was 
made  of  defendant  for  the  money  assessed  against  him  ; 
and  that  a  simple  notice  of  said  assessment,  given  by  the 
secretary  of  the  company,  without  a  request  to  pay,  will 
not  entitle  the  plaintiff  to  recover. 

"8.  That  if  the  defendant  put  his  name  on  the  subscrip- 
tion book,  without  paying  any  part  of  his  subscription,  or 
giving  his  note  therefor,  then  he  did  not,  by  that  act, 
become  a  stockholder  in  the  Tallassee  Branch  of  the  Cen- 
tral Plank-Road  Company,  and  the  amount  of  his  sub- 
scription cannot  be  recovered  from  him  in  an  action  of 
assumpsit. 

"9.  That  if  the  defendant   subscribed  for  stock  in  said 
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company,  under  the  agreement  that  it  was  to  he  applied 
hy  the  company  to  the  building  of  their  road  between  the 
Tallapoosa  river  and  Notasulcra- ;  and  other  persons,  who 
subscribed  at  the  same  time  with  the  defendant,  paid  their 
money  on  said  subscriptions ;  and  the  money  thus  paid 
was  fraudulently  applied  by  said  company  to  the  construc- 
tion of  their  road  on  the  west  side  of  the  river ;  and  all 
this  was  known  to  the  defendant  before  he  was  notified 
of  the  assessment  for  which  this  suit  is  brought, — then 
defendant  might  refuse  payment  of  said  assessment  to 
plaintiff,  and  plaintiff  could  not  recover. 

"10.  That  if  said  corporation,  from  its  commencement, 
has  been  fraudulently  managed  for  the  private  benefit  of 
some  of  the  individuals  who  have  had  charge  of  it,  and 
not  for  the  general  benefit  of  the  company,  and  without 
reference  to  the  welfare  of  the  company,  then  plaintiff 
cannot  recover;  and  tliat,  to  determine  this,  the  jury  may 
look  to  the  whole  evidence  in  the  cause,  written  and  oral, 
and  to  the  relative  condition  of  the  parties  throughout 
the  wliole  transaction." 

The  court  refused  these  charges,  and  the  defendant 
excepted  to  each  refusal ;  and  he  now  assigns  as  error  all 
the  rulings  of  the  court,  as  above  stated,  to  which  excep- 
tions were  reserved. 

James  E.  Belser,  and  IIilliard  &  Thorington.  for  the 
appellant. — 1.  The  amendment  of  the  complaint,  by  alter- 
ing the  name  of  the  sole  plaintiff",  was  improperly  allowed. 
Leaird  v.  Moore,  27  Ala.  326 ;  Friend  v,  Oliver,  27  Ala. 
532  ;  Stodder  v.  Grant  &  Mckels,  28  Ala.  420. 

2.  In  England,  corporations  may  be  brought  into  exist- 
ence by  prescription,  implication,  or  the  express  or 
implied  consent  of  the  King ;  but  in  this  country,  they 
must  have  a  charter  and  a  corporate  name. — Bouvier's 
Institutes,  vol.  1,  pp.  74-79  ;  2  Bacon's  Abr.  440 ;  Kyd  on 
Corporations,  102  ;  2  Cranch,  127  ;  4  Randolph,  359. 

3.  The  $10,000  required  by  the  first  section  of  the  char- 
ter should  have  been  paid  in,  or  settled  in  some  other 
manner,  at  the  time  of  the  subscription  ;  or  there  should 
have   been   some  participation   by  the  defendant  in  the 
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organization  of  the  company,  aside  from  his  subscription. 
11  Johns.  109 ;  9  Johns.  218  ;  8  Serg.  &  R.  219 ;  13  Scrg. 
&  R.  256;  13  Illinois,  516  ;  12  Iredell,  224;  7  Ala.  674; 
5  Ala.  807. 

4.  The  charter  requires  a  subscription  of  ^50,000,  pre- 
paratory to  the  organization  of  the  company,  and  then 
prescribes  the  mode  of  voting.  The  proof  shows  that  the 
company  organized  with  a  'subscription  much  less  in 
amount.  If  the  second  and  fourth  sections  are  not  con- 
strued together,  there  is  no  restriction  or  limitation  on 
the  branch  roads  established  under  the  act,  and  the  fourth 
section  becomes  unintelligible  and  void.  The  assessment, 
then,  cannot  be  recovered. — 39  Maine,  571. 

5.  Something  more  was  necessary,  to  entitle  the  plaintiff 
to  recover,  than  the  action  of  the  board  shown  in  its  pro- 
ceedings, and  a  simple  notice  of  the  assessment  from  the 
secretary,  accompanied  with  a  request  of  payment.  That 
the  charter  is  to  be  strictly  pursued,  see  39  Maine,  571. 

6.  Jordan  was  an  incompetent  witness  for  the  plaintiff. 
The  company  was  in  debt  when  he  transferred  his  stock, 
and  still  remained  in  debt.  Moreover,  the  company  was 
ijidebted  to  him,  with  others,  for  the  construction  of  a 
bridge ;  and  a  recovery  by  the  plaintiff  in  this  suit  would 
increase  the  company's  funds,  and,  consequentl}',  his  pros- 
pect of  getting  pajMnent. — Plank-Road  Co.  v.  Webb, 
27  Ala.  618. 

7.  Culberson  should  have  been  allowed  to  testify  to  the 
declarations  of  ISTeal,  to  the  effect  that  the  subscriptions 
on  the  east  side  of  the  river  should  be  used  and  appropri- 
ated on  that  side.  These  declarations  were  relevant  and 
admissible ;  and  tended,  in  connection  with  the  other 
facts,  to  show  fraud  on  the  part  of  the  company. 

8.  The  charges  requested,  relative  to  the  fraudulent 
conduct  and  management  of  the  company,  ought  to  have 
been  given.  They  asserted  correct  legal  propositions,  and 
were  justified  by  the  evidence. 

Clopton  &  LiGON,  contra. — 1.  The  amendment  of  the 
complaint  only   corrected  a  mistake   in  setting  out   the 
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plaintiff's   name. — ^Farrow  v.  Smith,   at  the  last   term ; 
10  N.  H.  124. 

2.  Although  the  name  of  a  corporation  is  usually  fixed 
by  its  charter,  and  is  essential  to  its  existence ;  yet  a  name 
maybe  implied  from  its  purposes  and  character. — 1  Salkeld, 
191 ;  Angell  &  Ames  on  Corporations,  61. 

3.  The  plaintiff's  corporate  existence  and  powers  are 
derived  from  the  fourth  section  of  the  charter  of  the 
Central  Plank-Road  Company,  which  does  not  require 
any  particular  amount  of  stock  to  be  subscribed  for  a 
branch  road. 

4.  The  payment  of  ten  dollars  on  each  share  is  not  a 
condition  precedent  to  membership  in  this  coi'poration. — 
Railroad  Co.  v.  Roundtree,  7  Ala.  670;  8  Serg.  &  R.  219. 

5.  The  notice  and  demand  by  the  secretary  were  suffi- 
cient, and  the  defendant's  refusal  to  pay,  without  object- 
ing to  the  notice,  dispensed  with  the  necessity  for  any 
further  notice.— 16  Mass.  102 ;  4  Wharton,  12. 

6.  Parol  agreements,  prior  to  the  subscription,  or  con- 
temporaneous with  it,  cannot  be  received  to  affect  the 
terms  of  the  written  contract. — 13  Conn.  173 ;  34  Maine, 
369  ;  24  Vermont,  465. 

7.  The  witness  Jordan,  being  the  secretary  of  the  com- 
pany, was  competent  to  prove  the  books  of  the  corpora- 
tion.— Greenl.  Ev.  333.  The  objection  to  him  being 
general,  the  court  was  not  bound  to  exclude  him  entirely. 
Habrouski  v.  Herbert,  4  Ala.  265.  Moreover,  the  witness 
was  competent  under  section  2302  of  the  Code ;  and  if 
not  otherwise  competent,  was  certainly  rendered  compe- 
tent by  a  transfer  of  his  stock. — 1  Greenl.  Ev.  §  383,  note 
2 ;  Angell  &  Ames  on  Corporations,  522. 

8.  The  charter  of  an  existing  corporation  cannot  be  de- 
clared void  or  forfeited  in  a  collateral  proceeding. — 6  Cow- 
en,  23 ;  16  Serg.  &  R.  140  ;  4  Gill  &  John.  121 ;  5  N.  H. 
370 ;  5  Ala.  805  ;  16  Ala.  372. 

9.  In  an  action  by  a  corporation,  it  is  not  necessary, 
under  the  general  issue,  to  prove  its  corporate  character. 
Prince  v.  Commercial  Bank  of  Columbus,  1  Ala.  241 ; 
Savage  Man.  Co.  v.  Armstrong,  5  Shep.  34.  Besides,  the 
fact  that  the  defendant  subscribed  for  stock   after  the 
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organization  of  tbe  company,  and  after  the  adoption  of 
its  name,  estops  him  from  denying  its  existence,  name,  or 
authority. — 10  Ohio,  115. 

WALKER,  J.— In  Stodder  v.  Grant  &  ITickels,  28  Ala. 
416  ;  Leaird  v.  Moore,  27  Ala.  326,  and  Friend  v.  Oliver, 
27  Ala.  532,  it  is  decided,  that  the  circuit  court  cannot 
allow  the  amendment  of  a  complaint,  by  striking  out  the 
only  two  parties  plaintiiFs,  or  a  sole  plaintiff  on  the  record, 
and  inserting  another  and  distinct  name  as  plaintiff. 
These  decisions  are  placed  upon  the  ground,  that  when 
the  name  of  the  sole  plaintiff',  or  the  names  of  all  the 
plaintiffs,  are  stricken  out,  there  is  no  actor  left,  and  then 
there  is,  in  the  language  of  those  decisions,  "no  case," — 
"the  case  is  at  an  end." 

The  question  in  this  case  is  distinguishable  from  the 
question  in  those  three  cases,  in  this,  'that  here  the  name 
of  the  plaintiff*  was  not  stricken  out,  leaving  the  case  in 
the  anomalous  condition  of  a  suit  without  an  actor  ;  but 
the  words  originally  employed  in  the  complaint,  descrip- 
tive of  the  artificial  pei'sonage  suing,  from  their  intrinsic 
import  pointed  to  and  designated  the  same  corporation, 
the  name  of  which  remained  after  an  erasure  of  some  of 
those  words. 

In  the  Mayor  and  Burgesses  of  Stafford  v.  Bolton, 
1  Bos.  &  Pul.,  it  was  held,  that  the  declaring  by  a  corpo- 
ration, whose  true  name  was,  "the  ]Mayor  and  Burgesses 
of  the  Borough  of  Stafford  in  the  Cuuniy  of  Stafford,"  by 
the  name  of  "The  Mayor  and  Burgesses  of  the  Borough 
of  Stafford,"  was  a  defect  available  by  plea  in  abatement, 
and  not  by  nonsuit,  or  plea  in  bar.  This  case  draws  the 
distinction  between  the  mere  misnomer  of  a  corpora- 
tion, and  the  suing  by  a  person  altogether  different,  or 
not  in  rerum  natura. — See,  also,  Biirnham  v.  Bank,  51^.  H. 
446;  Marine  Bank  of  Bait.  v.  Biays,  4  Har.  &  J.  (Md.)  R. 
338 ;  Aug.  &  Am.  on  Cor.   (5th  edition,)  710,  §  650. 

In  Doe  v.  Miller,  1  Barn.  &  Aid.  699,  it  was  decided, 
that  there  was  no  variance,  where  an  ejectment  was 
brought  upon  the  demise  of  "the  Mayor,  Aldermen, 
capital   Burgesses,     and  Commonalty    of   the    Borough 
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town  of  Maiden'';  the  name  of  the  corporation  being 
"the  Mayor,  Aldermen,  capital  Burgesses,  and  Com- 
omnalty  of  3Ialden."  It  is  remarked  in  the  K'ewport 
Mech.  Man.  Co.  v.  Starbird,  10  N.  II.  123,  that  the  name 
of  a  natural  person  is  different  from  that  of  a  corporation, 
in  this,  that  the  alteration  or  transposition  of  a  word  in 
the  former  usually  makes  an  entirely  different  name, 
while  the  name  of  the  latter  frequently  consists  of  several 
descriptive  words,  and  the  transposition  of  them,  or  an  in- 
terpoUition  or  omission  or  alteration  of  some  of  them,  may 
make  no  essential  difference  in  the  case.  In  that  case,  a 
note,  payable  to  "TVie  President,  Directors  and  ComjMny  of 
the  Newport  Mechanics'  Manufacturing  Company,"  was 
held  recoverable  in  an  action  by  the  "Newport  Manufac- 
turing Company." 

While  it  must  be  conceded,  that  more  strictness  as  to 
the  name  of  the  corporation  is  required  in  pleading,  than 
in  contracts  and  conveyances  to  which  it  is  a  party,  (An- 
gell  &  Ames  on  Corporations,  5th  ed.,  §101,)  and  while  we 
do  not  now  commit  ourselves  to  all  the  positions  of  the 
several  cases  cited  above  ;  yet  it  is  certain,  that  the  au- 
thorities adduced  establish  the  conclusion,  that  there  is  a 
well-marked  distinction  between  a  misnomer,  which  in- 
correctly names  a  corporation,  but  correctly  describes  it, 
and  the  statement  in  the  pleading  of  an  entirely  different 
party.  This  conclusion  being  attained,  the  question  of 
amendment  in  this  case  is  stripped  of  embarrassment  by 
the  three  decisions  above  quoted  from  28th  and  27th  Ala. 
which  we  fully  approve.  Under  our  statute  of  amend- 
ments, we  think  the  amendment  was  properly  allowed  by 
the  circuit  court. — Code,  §  2403;  Crimm's  Adm'rs  v. 
Crawford,  29  Ala.  623 ;  Rcid  v.  Scott,  at  the  present  term. 

This  opinion  is  fully  sustained  by  the  decisions  in  the 
cases  of  Brittain  v.  Newland,  2  Dev.  &  Bat.  (N.  C.)  363; 
Bullard  v.  P.  D.  &  C.  of  the  Nan.  Bk.,  5  Mass.  99 ;  Sher- 
man V.  P.  of  Conn.  Riv.  Bridge,  11  Mass.  338.  In  the 
first  of  those  cases,  it  was  ^decided,  that  the  defect  was 
amendable,  where  the  suit  was  in  the  name  of  the  Presi- 
dent and  Directoi's  of  the  Buncombe  Turnpike  Company, 
instead  of  the  Buncombe   Turnpike  Company.     In  the 
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other  two  cases,  an  amendment  similar  to  the  one  in  this 
case  was  allowed. 

If  the  plaintiff  have  any  corporate  existence,  it  is  de- 
rived from  the  4th  section  of  the  act  of  30th  January, 
1850,  j^roviding  for  the  incorporation  of  the  Central  Plank- 
Road  Company.— Pamphlet  Acts  '49-'50,  p.  268.  This 
act  authorizes  the  incorporation  of  a  company,  for  the 
construction  of  a  plank-road  from  Wetumpka  to  Gunter's 
Landing,  or  some  other  point  on  the  Tennessee  river.  So 
much  of  the  4tli  section  as  it  is  necessary  to  copy  in  this 
opinion,  is  in  the  following  words :  "Any  individual,  or 
association,  may  estahlish  branch  plank-roads,  running 
into,  and  connecting  with  said  central  plahk-road,  which 
branches  may  be  governed  by  the  respective  stockholders 
thereof;  and  said  stockholders  for  building  branches  to 
said  central  plank-road  may  become,  and  hereby  are,  in- 
corporated under  the  •provisions  of  this  act." 

It  is  contended,  that  the  bestowment  of  a  name  by  the 
charter  of  a  corporation  is  indispensable  to  its  creation  ; 
and  that  the  plaintiff"  has  no  corporate  existence,  because 
no  name  is  provided  in  the  statute.  ITames  are  necessary 
to  the  existence  of  corporations.  It  is  "the  very  being  of 
the  constitution";  "the  knot  of  their  combination,  without 
which  they  could  not  do  their  corporate  acts ;  for  it  is 
nobody  to  plead  and  be  impleaded,  to  take  and  give,  until 
it  hath  gotten  a  name." — 2  Bacon's  Abr.,  Corporation,  (C). 
But  the  authorities  clearly  show,  that  although  the  name 
is  usually  given  by  the  charter,  it  is  not  indispensable 
that  it  should  be  so  given.  It  is  said  in  Wilcock  on  Cor- 
porations, 34,  that  every  corporation  has  at  least  one 
name  by  which  it  may  be  identified  ;  this  may  be  either 
derived  from  usage,  or  conferred  upon  it  by  the  statute  or 
charter  of  creation.  In  an  anonymous  case  in  1st  Sal- 
keld,  191,  we  find  the  following:  "My  Lord  Coke  says, 
that  a  corporation  must  have  a  name  ;  but  that  must  be 
understood  to  be  either  expressed  in  the  patent,  or  implied 
in  the  nature  of  the  thing;  as'if  the  king  should  incorpo- 
rate the  inhabitants  of  Bale,  with  power  to  choose  a  mayor 
annuall}',  yet  it  is  a  good  corporation  by  the  name  of 
mayor  and  commonalty.     So  the  city  of  Norwich  is  incor- 
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porated  to  be  a  mayor  and  sheriffs  by  the  charter  of  Hen- 
ry IV,  and  are  called  mayor,  sheriffs,  and  commonalty." 

"Where  individuals  are  authorized  to  associate  them- 
selves together,  and,  organizing  as  a  corporation  under  a 
general  law,  give  themselves  a  name,  the  existence  of  the 
corporation  has  been  maintained. — Falconer  v.  Campbell, 
2  McLean,  195-198  ;  see,  also,  Minot  v.  Curtis,  7  Mass.  447. 

The  charter  provides  for  the  establishment  of  branches 
to  the  Central  plank-road,  and  so  designates  them  in  the 
13th  as  well  as  the  4th  section  above  copied.  The  charter 
also  clearly  contemplates  the  establishment  of  more 
branches  than  one ;  and  thus  arises  the  propriety  of  dis- 
tinguishing the  different  branches  by  a  variation  in  the 
names.  A  most  appropriate  mode  of  accomplishing  the 
object  is  by  reference  to  some  noted  point  towards  which 
the  branch  leads.  Tallassee,  or  its  vicinity,  is  one  of  the 
points  had  in  view  in  the  organization  of  this  company. 
It  is  shown  by  the  record  of  the  proceedings  of  the  corpo- 
ration, copied  into  the  bill  of  exceptions,  that  it  has  used 
from  the  commencement  the  name  of  the  Tallassee  Branch 
ot  the  Central  Plank-Road  Company.  This  is  the  name, 
which  would  naturally  be  given  to  it,  by  implication  from 
the  charter,  and  the  route  of  the  road.  "Without  deter- 
mining the  effect  of  implication  or  usage,  in  a  case  where 
one  existed  without  the  other,  we  decide  that  the  plaintiff 
has,  by  implication  and  usage,  the  name  of  the  Tallassee 
Branch  of  the  Central  Plank-Road  Company,  and  that  the 
complaint,  as  amended,  is  in  the  proper  name. 

The  first  section  of  the  charter  appoints  commissioners 
to  receive  subscriptions  of  stock  in  the  Central  Plank- 
Road  Company,  and  requires  the  payment  to  them,  at  the 
time  of  subscribing,  of  ten  dollars  on  each  share.  The 
second  section  provides,  that  when  fifty  thousand  dollars 
have  been  subscribed,  directors  may  be  elected  in  pursu- 
ance to  a  prescribed  notice ;  and,  in  the  words  of  the  stat- 
ute, "upon  the  happening  of  said  election,  said  subscribers 
shall  be,  and  are  hereby  declared  to  be,  a  body  politic  and 
corporate,  in  deed  and  in  law."  The  corporate  existence 
of  the  Central  plank-road  could  not  commence  until  the 
fifty  thousand  dollars  of  stock  had  been  subscribed ;  but 
43 
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the  actual  payment  of  the  ten  dollars  on  each  share  is  not, 
like  the  subscription  of  stock,  made  a  condition  precedent 
to  the  incorporation. — Selma  &  Tenn.  R.  R.  Co.  v.  Roun- 
tree,  7  Ala.  670.  We  decide,  however,  that  the  legisla- 
ture did  not  intend  to  prescribe  the  same  condition 
precedent  to  the  corporate  existence  of  the  branch  roads, 
which  is  prescribed  as  to  the  existence  of  the  Central 
Plank-Road  Company.  A  different  construction  would  do 
violence  to  the  fourth  section.  That  section  says,  that  the 
stockholders  for  building  the  branches  "are  hereby  incor- 
porated under  the  provisions  of  this  act."  No  condition 
precedent  is  here  set  forth.  These  words,  of  themselves, 
imply  an  authority  to  make  an  organization,  which  hav- 
ing pjeen  tormed  under  the  act,  and  having  accepted  the 
provisions  made  available  by  it,  gives  legal  life  to  the 
artificial  being. — Falconer  v.  Campbell,  supra.  Besides, 
a  construction  which  would  prescribe  the  same  amount 
of  stock  as  a  condition  precedent  to  the  existence  of  the 
respective  branch  roads,  of  undetermined  length,  location 
and  cost,  as  to  the  main  trunk,  designed  to  extend  from 
"Wetumpka  to  the  Tennessee  river,  would  be  most  un- 
reasonable. Notwithstanding  the  branch  roads  are  incor- 
porated "under  the  provisions"  of  the  act,  it  does  not 
follow  that  all  of  those  provisions  must  apply  to  them  ; 
indeed,  several  of  them  are  not  susceptible  of  such  appli- 
cation. 

The  defendant's  contract  bound  him  to  pay  his  sub- 
scription, when  required  by  the  directors  of  the  company. 
The  directors  required  the  payment,  and  the  defendant 
was  notified  of  the  requisition.  It  was  then  his  duty  to 
pay  ;  and  omitting  to  do  so,  he  was  liable  to  suit  without 
further  demand.  We  think  the  verbal  notification  by  the 
secretary,  under  the  order  of  the  president  of  the  company, 
was  sufficient.  The  charter  does  not  require  a  written 
notice. 

The  witness  Jordan  had  parted  with  his  stock  in  the 
company  before  he  became  a  witness.  We  cannot  per- 
ceive how  the  judgment  in  this  case  could  be  evidence  for 
him  in  any  other  suit,  to  which  he  might  be  a  party ;  and 
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we  therefore  tliink  he  was  a  competent  witness. — Code, 
§  2302. 

If  the  corporation  was  fraudulently  conducted,  and  its 
operations  were  inconsistent  with  the  public  interest,  or 
with  the  purposes  of  the  charter,  it  might  be  the  ground 
of  a  direct  proceeding  against  it,  but  is  not  available  as  a 
defense  in  this  case. — Angell  &  Ames  on  Corporations, 
888,  §  777 ;  Rives  v.  South  Plank-Road  Co.  at  last  term. 

It  was  certainly  incompetent  for  the  defendant,  to  vary 
the  written  contract  by  proof  of  an  antecedent  or  cotem- 
poraneous  parol  agreement,  that  the  money  subscribed 
should  be  appropriated  to  the  construction  of  a  particular 
part  of  the  road. 

The  declarations  of  David  C.  'NeaA,  the  president  of  the 
road,  made  to  the  defendant  before  he  subscribed  to  the 
capital  stock  of  the  company,  as  to  the  manner  in  which 
money  subscribed  by  the  inhabitants  of  a  particular  lo- 
cality should  be  appropriated,  were  not,  in  our  judgment, 
admissible  under  the  circumstances  stated  in  the  bill  of 
exceptions.  Declarations  of  a  similar  character,  made  by 
the  president  and  a  director  of  a  plank-road  compan}^, 
were  held  admissible,  in  the  case  of  Rives  v.  The  South 
Plank-Road  Company,  at  the  last  term,  for  the  purpose 
of  showing  fraud  in  the  procurement  of  the  subscription 
of  stock.  That  decision  was  placed  upon  the  ground,  that 
the  evidence  conduced  to  show  that  the  declarations  were 
made  at  the  time  when  the  subscription  was  made,  and 
that  those  who  made  them  were  acting  as  the  agents  of 
the  company  in  obtaining  subscriptions  of  stock.  There 
is  no  such  evidence  here,  and  no  evidence  of  Neal's  au- 
thority to  make  representations  to  procure  stock ;  and  we 
must  hold  the  declarations  inadmissible.  '  A  corporation 
is  not  bound  by  the  declarations  of  its  officers,  unless 
made  when  acting  for  it,  and  about  the  business  which 
they  are  transacting  for  it. 

Upon  the  same  ground,  all  the  other  declarations  of  Da- 
vid C.  Neal,  oftered  in  evidence,  were  properly  excluded. 
The  9th  charge  asked  does  not  raise  the  question  of  the 
procurement  of  stock  by  fraudulent  representations,  but 
the  question  of  the  application  of  the   money  paid  in  by 
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other  stockholders  in  violation  of  a  verbal  agreement  co- 
temporaneous  with  the  written  agreement,  or  antecedent 
to  it,  and  in  conflict  with  it.  The  charge  was,  therefore, 
properly  refused. 

There  is  no  error  in  the  record,    and  the  judgment  of 
the  court  below  is  affirmed. 


HOLLINGSWORTH  &  Co.  vs.  HAMMOKD. 

[action  commenced  by  original  attachment  and  garnishment.] 

1.  Garnishee's  liability  for  interest. — A  garnishee,  who  interposes  a  dilatory  plea, 
cannot  raise  the  question  of  bis  liability  for  interest  during  the  period  inter- 
vening between  the  service  of  the  garnishment  and  the  rendition  of  final 
judgment. 

2.  Interest  incident  to  debt. — Interest  attaches  as  an  incident  to  a  debt  or  money 
demand,  as  contra-distinguished  from  mere  damages  for  the  breach  of  a 
contract,  from  the  time  of  its  maturity. 

3.  Irregularities  in  proceedings  against  defendant  in  attachment  not  available  to  garnishee. 
In  an  action  against  a  non-resident  partnership,  commenced  by  original 
attachment  and  garnishment,  the  fact  that  the  individual  names  of  the 
partners  composing  the  firm  nowhere  appear  in  the  proceedings,  is  a  mere 
irregularity,  of  which  a  garnishee  cannot  take  advantage  on  error. 

Appeal  from  the  Circuit  Court  of  St.  Clair. 
Tried  before  the  Hon.  E.  W.  Pettus. 

The  proceedings  in  this  case  were  instituted  by  origi- 
nal attachment,  at  the  suit  of  Richmond  Hammond, 
against  Gibbs  &  McCord,  and  the  summons  of  the  appel- 
lants by  process  of  garnishment.  The  attachment  was 
sued  out,  on  the  ground  of  the  defendants'  non-residence, 
on  the  3d  November,  1852 ;  and  the  garnishment  was 
served  on  the  same  day.  At  the  return  term,  as  appears 
from  the  judgment  entry,  the  court  sustained  a  demurrer 
to  a  plea  in  abatement  filed  by  the  garnishees,  held  their 
answer  insufficient,  and  required  them  to  answer  over  at 
the  next  term ;   but   neither   the   answer  nor  the  plea  in 
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abatement  appears  in  the  record.  At  the  next  term,  as 
the  judgment  entry  recites,  the  garnishees  appeared, 
waived  their  plea  and  answer  filed  at  the  previous  term, 
and  answered  on  oath,  in  open  court,  that  they  were 
indebted  to  the  defendants  in  attachment,  at  the  time  of 
the  service  of  garnishment,  in  the  sum  of  $321  50.  At 
the  same  time,  judgment  by  default  was  rendered  against 
the  defendants  in  attachment,  and  a  writ  of  inquiry 
awarded,  to  be  executed  at  the  next  term.  At  the  next 
term,  judgment  final,  on  the  verdict  of  a  jury,  for  $975  91, 
was  rendered  against  the  defendants  in  attachment ;  and 
another  judgment  against  the  garnishees,  for  $321  50, 
together  with  the  farther  sum  of  $47  68  interest  thereon. 
The  individual  names  of  the  partners  composing  the  firm 
of  Gibbs  &  McCord  nowhere  appear  in  the  record.  The 
rendition  of  the  judgment  against  the  garnishees  is  now 
assigned  as  error. 

D.  "W.  Bainb,  for  the  appellants. 
B.  T.  Pope,  contra. 

STOIN^,  J. — If  a  garnishee,  who  simply  answers  admit- 
ting an  indebtedness,  and  submitting  to  the  jurisdiction 
of  the  court,  can  raise  the  question  of  his  liability  for 
interest  while  his  debt  is  suspended  by  litigation,  the 
principle  will  not  aid  the  present  appellants.  Thej^stand 
in  no  such  defensible  attitude.  On  the  contrary,  they 
interposed  a  dilatory  plea,  and  opposed  other  obstacles  to 
the  plaintiff's  recovery  against  them. 

We  think  the  doctrine  must  be  regarded  as  settled  in 
this  State,  that  wherever  a  debt  or  money  liability  exists, 
as  contradistinguished  from  mere  damages  for  the  breach 
of  a  contract,  interest  is  recoverable  as  an  incidentto  such 
debt,  from  the  time  of  its  maturity.— Kirkman  v.  Vanleer, 
7  Ala.  217 ;  Hudson  v.  Dailey,  13  Ala.  722  ;  Moore  v. 
Patton,  Donegan  &  Co.,  2  Por.  451 ;  McWhorter  v.  Standi- 
fer,  2  Por.  519 ;  Stoudenmeier  v.  Williamson,  and  authori- 
ties cited,  29  Ala.  558. 

The  irregularity  in  the  attachment  and  declaration, 
cannot  be  taken  advantage  of  by  the  garnishee. — Stebbins 
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V.  Fitch,  1  Stew.  180 ;  Thompson  v.  Allen,  4  Stew.  &  Por: 
184  ;  Smith  v.  Chapman,  6  Por.  365.  That  the  defect  in 
these  proceedings  is  a  mere  irregularity,  and  does  not 
render  the  recovery  void,  see  Porter  v.  Cresson  ,10  Serg.  & 
R.  257 ;  Murdock  v.  Ilerndon,  4  Hen.  &  Munf.  200  ;  Pate 
V.  Bacon  &  Co.,  6  Munf.  219.  We  admit,  that  if  the 
proceedings  in  the  attachment  suit  were  void,  the  garni- 
shees could  avail  themselves  of  it. — Dew  v.  State  Bank, 
9  Ala.  323. 

The  judgment  of  the  circuit  court  is  affirmed. 


WILSON'S  HEIRS  vs.  WILSOK'S  ADM'R. 

[final  settlement  of  decedent's  estate.] 

1.  Commisnons  of  administrator. — An  administrator  is  not  entitled,  on  final  set- 
tlement of  his  accounts,  to  commissions  on  the  appraised  value  of  slaves 
which  are  divided  among  the  distributees  ;  nor  is  be  entitled  to  any  allow- 
ance in  such  case,  unless  it  be  for  expenses  actually  and  properly  incurred 
by  him,  or  for  special  services  rendered  by  him,  in  relation  to  the  division, 
as  to  which  queer c  ? 

Appeal  from  the  Probate  Court  of  Pickens. 

In  the  matter  of  the  linal  settlement  of  the  estate  of 
Mrs.  Elizabeth  Wilson,  deceased,  by  Wilson  G.  Mustin, 
her  administrator.  It  was  shown  on  said  final  settlement, 
as  appears  from  the  bill  of  exceptions,  "that  said  admin- 
istrator had  made  an  annual  settlement  of  said  estate  on 
the  second  Monday  in  June,  1856,  and  was  then  allowed 
by  the  court,  in  addition  to  commissions  on  the  receipts 
and  disbursements,  and  compensation  for  'special  services' 
rendered  in  attending  to  the  farm  of  said  intestate,  the 
further  sum  of  §252  87  for  dividing  the  slaves  of  the 
estate  among  the  distributees,  that  being  two  and  a  half 
percent,  on  the  appraised  value  of  said  slaves;   that  the 
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guardian  ad  litem  and  attorney  of  the  distributees  then 
objected  to  said  allowance  being  made,  on  the  ground 
that  the  administrator  was  only  entitled  by  law  to  two 
and  a  half  per  cent,  on  the  receipts,  the  same  per 
cent,  on  the  disbursements,  actual  expenses,  and  special 
services,  and  that  the  commissioners  who  made  the  divis- 
ion, and  not  the  administrator,  were  entitled  to  compen- 
sation for  the  division ;  and  that  the  court  overruled  the 
objection,  and  allowed  said  item.  The  said  guardian  and 
attorney  again  objected  to  the  allowance  of  said  item,  and 
asked  the  court  to  re-examine  its  allowance  on  said  former 
settlement.  The  court  did  this,  and  proceeded  to  hear 
argument  w4th  reference  to  the  legality  of  said  charge. 
In  support  of  the  objection  to  me  allowance  of  said 
item,  it  was  shown  by  the  account-current,  filed  at 
said  annual  settlement,  that  said  administrator  was 
allowed, 

'Allowance  on  division  of  the  negroes,  $252  87' 

'Commissions  on  receipts  and  disbursements,  107  47' 
'Allowance  for  special  services,  50  00' 

"No  objection  was  made  to  the  'commissions,'  or  to  the 
^allowance  for  special  services ;'  but  the  distributees,  by 
their  guardian  ad  litem  and  attorney,  objected  to  the  allow- 
ance of  the  item  for  $252  87,  on  the  ground  that  only 
the  commissioners  who  made  the  division  were  entitled 
to  compensation  for  it.  The  court  decided  to  allow  said 
charge  to  the  administrator,  and  the  distributees  ex- 
cepted." 

This  is  the  only  matter  now  assigned  as  error. 

Reavis  &  Cook,  for  the  appellant,  cited  the  following 
cases :  Claycomb  v.  Claycomb,  10  Grattan,  589 ;  Shepard 
V.  Parker,  13  Iredell,  103  ;  Potter  v.  Stone,  2  Hawks,  30 ; 
Newberry  v.  JSTewberry,  28  Ala.  691. 

No  counsel  appeared  for  the  appellee. 

PICE,  C.  J. — Upon  authority  and  principle,  we  hold , 
that  where  the  condition  of  the  estate   does   not  require 
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the  sale  of  the  slaves,  and  they  are  divided  among  the 
distributees,  the  administrator  is  not  entitled  to  a  com- 
mission upon  their  appraised  value. — See  authorities  cited 
for  appellant.  We  shall  not  decide,  whether,  in  any  case, 
or  upon  any  ground,  an  allowance  on  division  of  the 
slaves  among  the  distributees  can  be  made  to  the  admin- 
istrator; but  we  think  it  clear,  that  if  an  allowance  on 
such  division  can  be  made,  it  can  be  made  only  for  ex- 
penses actually  and  properly  incurred  by  him,  or  for 
special  services  rendered  by  him,  in  relation  to  the  divis- 
ion. The  allowance  of  the  $252  87,  made  to  the  admin- 
istrator in  this  case,  "on  division  of  the  negroes,"  does 
not  appear  to  have  been  made  on  either  of  these  grounds, 
but  seems  to  have  been  made  upon  the  wrong  principle, 
that  he  was  entitled  to  commissions  on  the  appraised 
value  of  the  negroes.  We  therefore  hold  the  allowance 
to  be  erroneous ;  and  for  the  error  in  that  respect,  the 
judgment  of  the  probate  court  is  reversed,  and  the  cause 
remanded. 


POOL  vs.  DEVERS. 

[slander  for  words  spoken.] 

1.  Amendment  of  complaint. — A  complaint  maybe  amended,  after  the  sustaining 
of  a  demurrer  on  account  of  a  misjoinder  of  defendants,  by  striking  out  the 
name  of  one  of  them. 

2.  Evidence  of  plaintiff 's  pecuniary  condition . — In  slander  for  words  spoken,  evi- 
dence of  the  plaintiff's  poverty  is  irrelevant  and  inadmissible. 

3.  General  objection  to  evidence. — A  specific  objection  to  irrelevant  evidence  is 
not  necessary. 

4.  When  objection  to  evidence  must  be  made. — Illegal  evidence  should  be  excluded 
from  the  jury,  on  motion,  at  any  stage  of  the  cause. 

5.  Admission  of  irrelevant  evidence  reversible  error. — The  admission  of  irrelevant 
evidence  is  an  error  for  which  the  judgment  will  be  reversed,  unless  the 
record  clearly  show  that  no  injury  could  have  resulted  from  it. 

6.  Impeaching  absent  witness  whose  testimony  is  admitted. — If  a  party  admits,  for  the 
purpose  of  preventing  a  continuance,  that  an  absent  witness,  if  present, 
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would  testify  to  certain  material  facts,  be  cannot  be  allowed  to  adduce 
proof  of  counter  declarations,  made  by  the  witness  at  a  different  time  and 
place. 

7.  Plea  of  justification. — The  plea  of  justification  in  slander,  if  not  sustained 
may  be  considered  in  aggravation  of  the  damages. 

8.  Measure  of  damages. — In  slander,  a  charge  to  the  jury,  given  at  the  request 
of  the  plaintiff,  to  the  effect  that,  if  they  found  for  the  plaintiff,  the  amount 
of  damages  was  left  altogether  to  them,  but  they  could  not  give  more  than 
the  amount  laid  in  the  complaint,  is  correct,  and,  at  all  events,  not  preju- 
dicial to  the  defendant. 

9.  Distinction  between  paiitive  and  negative  testimony. — Where  one  witness  testifles 
positively,  and  another  negatively,  both  being  credible,  greater  weight  is 
to  be  given  to  the  former. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  C.  W.  Rapier. 


This  action  was  brought  by  Marmaduke  Devers,  against 
James  Bonham  and  James  Pool,  to  recover  damages  for 
the  false  and  malicious  speaking  by  the  defendants  of 
certain  words  charging  plaintiff  with  the  crime  of  petit 
larceny.  The  defendants  demurred  to  the  complaint,  "on 
the  ground  that  two  persons  could  not  be  joined  in  verbal 
slander,"  The  court  sustained  the  demurrer,  andallovv^ed 
the  plaintiff  to  amend  "by  discontinuing  the  suit  as  to 
James  Bonham,  and  striking  his  name  from  the  declara- 
tion." The  defendants  then  insisted,  that  this  amounted 
to  a  discontinuance  ot  the  entire  action ;  "but  the  court 
held  the  cause  rightly  in  court  as  to  Pool,  and  refused  to 
dismiss  the  same."  Exceptions  were  reserved  to  each  of 
these  rulings  of  the  court. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  de- 
fendant introduced  one  Hardy  Ryals  as  a  witness,  to 
prove  the  general  bad  character  of  the  plaintiff.  Said 
witness  deposed,  on  his  examination  in  chief,  that  he  had 
never  heard  anything  against  the  honesty  of  the  plaintiff 
before  the  alleged  larceny  charged  in  this  case ;  but  that 
plaintiff  had  the  reputation  of  being  a  man  who  would 
talk  loosely,  or  prevaricate,  but  not  that  of  telling  mali- 
cious falsehoods.  The  plaintiff  asked  said  witness,  on 
cross  examination,  whether  plaintiff'  was  not  a  poor,  hard- 
working, industrious  i^man ;  and  the  witness  answered, 
that  he  was.     The  defendant's  counsel  said  nothing  when 
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this  question  was  asked  and  answered  ;  but,  on  the  sub- 
sequent examination  of  another  witness,  whom  plaintiff 
asked  the  same  question,  the  defendant's  counsel  objected, 
and  also  moved  the  court  to  exclude  from  the  jury  the 
answer  of  the  witness  Ryals  to  the  same  question.  The 
plaintiff's  counsel  then  withdrew  the  question,  but  insisted 
on  the  proof  made  by  said  Ryals.  Thereupon  the  court 
refused  to  exclude  the  said  proof  made  by  Eyals,  because 
the  defendant's  counsel  made  no  objection  to  said  proof 
when  it  was  made ;  and  the  defendant  excepted.  There 
was  no  consent  by  defendant  to  said  testimony  of  Ryals, 
other  than  might  be  inferred  from  the  silence  of  his 
counsel. 

"After  the  name  of  Bonham  had  been  struck  from  the 
declaration,  the  plaintiff  made  a  motion  for  continuance, 
on  the  ground  of  surprise  in  the  plea  of  justification  put 
in  by  the  defendant.  The  defendant  admitted,  for  the 
purpose  of  obtaining  a  trial,  that  one  Hall,  if  present, 
would  swear  that  defendant  publicly  spoke  the  words  al- 
leged in  the  declaration.  At  the  time  of  making  said 
admission,  defendant  gave  notice  that  he  would  introduce 
witnesses  to  show  that  said  Hall,  a  few  days  before,  had 
publicly  remarked,  that  he  knew  nothing  whatever  of 
said  case,  or  the  facts  which  plaintiff  had  summoned  him 
to  prove  ;  and  the  plaintiff 's  counsel  replied  to  this  an- 
nouncement, that  he  would  object  to  such  proof  The 
plaintiff  read  the  admission  as  to  Hall's  testimony,  and 
then  rested  his  case.  The  defendant  offered  to  prove 
what  Hall  had  previously  said  concerning  said  case  ;  but 
the  plaintiff  objected,  and  the  court  sustained  the  objec- 
tion ;  to  which  the  defendant  excepted. 

"The  following  charges,  wdiich  the  court  gave  at  the 
request  of  the  plaintiff,  and  to  each  of  which  the  defend- 
ant excepted,  were  not  abstract,  to-wit : 

"1.  That  if  the  jury  believe  from  the  evidence  that 
Devers  did  not  steal  the  money,  then  the  plea  of  justifica- 
tion is  not  proved,  and  the  failure  to  prove  it  ought  to 
increase  the  plaintiff's  damages. 

"2.  That  the  amount  of  damages,  if  they  find  for  the 
plaintift',  is  left  altogether  with  the  jury;  but  that  they 
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could  not,  under  the  declaration,  assess  more  than  $10,000. 

"3.  That  if  the  jury  find  that  Davis,  a  credible  witness, 
swears  that  he  saw  Devers  pick  up  the  ten-dollar  hill,  and 
hand  it  to  Pool,  and  that  Pool  put  it  under  him, — then  his 
testimony  was  entitled  to  more  credit  than  James  Bon- 
ham's,  who  swears  that  he  did  not  see  Devers  give  the 
money  to  Pool." 

The  assignments  of  error  embrace  all  the  rulings  of  the 
court  to  which  exceptions  were  reserved, 

"VVm.  P.  &  T.  G.  Chilton,  for  appellant. 
Watts,  Judge  &  Jackson,  contra. 

"WALKER,  J. — The  amendment  of  the  complaint,  by 
striking  out  the  name  of  Bonham,  was  certainly  permis- 
sible under  sestion  2403  of  the  Code. — Wilkinson  v. 
Moseley,  at  the  present  term. 

2.  Upon  the  trial,  the  plaintiff  proved  that  he  was  a  poor 
man.  The  defendant  did  not,  at  the  time  when  this  evi- 
dence was  introduced,  make  any  objection,  but  afterwards 
moved  the  court  to  excludeit.  This  evidence  was  illegal. 
The  right  of  recovery,  in  an  action  of  slander,  cannot  be 
determined,  nor  can  the  amount  of  the  recovery  be  meas- 
ured, by  reference  to  the  pecuniary  condition  of  the 
plaintiff.  That  the  plaintiff"  was  a  poor  man,  was  not  a 
legitimate  matter  for  the  consideration  of  the  jury,  in  any 
point  of  view. — Adams  and  Wife  v.  Adams,  29  Ala.  433; 
Ware  v.  Cartledge,  24  Ala.  622. 

3.  This  evidence  was  illegal  upon  its  face  ;  it  required 
no  reference  to  any  other  fact  to  make  its  illegality 
apparent.  Upon  the  authority  of  Cunningham's  Execu- 
tor V.  Cochran  &  Estill,  18  Ala.  478,  and  Davis  v.  The 
State,  17  Ala.  415,  it  is  sufficient  that  the  objection  to 
such  evidence  should  be  general,  and  it  is  not  necessary 
that  a  specific  objection  should  be  made. — Goldsmith, 
Forcheimer  &  Co.  v.  Picard,  27  Ala.  142. 

4.  As  a  general  rule,  "it  is  the  duty  of  the  court,  at  any 
stage  of  a  cause,  to  exclude  from  the  jury  illegal  proof" — 
Bush  &  Co.  v.  Jackson,  24  Ala.  273 ;  McCreary,  v.  Turk, 
29  Ala.  244;  Pearsall  v.  McCartney,  28  Ala.  110.     The 
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testimony  under  consideration  does  not  come  within  any 
exception  to  the  general  rule. 

5.  We  cannot  say  that  the  refusal  to  exclude  the  illegal 
evidence,  was  not  injurious  to  the  defendant.  It  was  said 
in  the  case  of  Thomas  v.  DeGraffenreid,  27  Ala.  658,  that 
"where  irrelevant  evidence  has  been  admitted,  the  ab- 
sence of  injury  must  be  very  plain,  to  allow  us  to  sanction 
the  error."  In  this  case,  it  not  only  does  not  appear  that 
the  defendant  was  not  injured  by  proof  of  the  plaintiff's 
poverty,  but  we  can  very  w^ell  conceive  that  such  evidence, 
in  a  slander  suit,  where  the  jury  may  give  vindictive 
damages,  may  have  very  seriously  prejudiced  the  defend- 
ant; especially,  when  the  court,  by  overruling  a  motion 
to  exclude  it,  has  at  least  seemed  to  sanction  its  materi- 
ality. 

6.  To  prevent  a  continuance  of  the  case,  the  defendant 
admitted,  that  an  absent  witness,  if  present,  would  prove 
a  certain  material  fact.  The  defendant  proposed  to  prove 
that  the  witness  had  made  declarations  inconsistent  with 
the  proof  which  it  was  admitted  he  would  make  if  present. 
The  court  refused  to  permit  the  proposed  evidence  to  go 
to  the  jury,  and  in  that  refusal  there  was  no  error.  The 
admission  of  the  evidence  would  have  violated  the  rule, 
that  a  witness  cannot  be  discredited  by  proof  of  counter 
declarations,  unless  the  witness  was  previously  asked 
whether  he  did  not  make  such  declarations  at  a  specified 
time  and  place.  If  the  defendant  was  placed  in  a  situa- 
tion which  deprived  him  of  all  opportunity  to  resort  to 
that  mode  of  discrediting  the  witness,  it  was  the  result  of 
his  own  act  in  making  the  admission  for  the  puq^osc  of 
procuring  the  trial.  He  should  have  taken  the  result  of 
a  deprivation  of  such  testimony  into  the  account,  when 
determining  whether  to  make  the  admission  or  submit  to 
a  continuance. 

7.  The  first  charge  given  by  the  court  asserted,  in  ef- 
fect, that  the  plea  of  justification  was  an  aggravation  of 
the  damages,  if  it  was  not  sustained.  This  charge  was 
correct,  upon  well-established  principles,  and  well  recog- 
nized authorities. — ^Lea  and  Wife  v.  Robertson,  1  St.  138 ; 
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Ehodes  v.  Ijams,  7  Ala.   574 ;  Robinson  v.   Drummond, 
24  Ala.  174. 

8.  In  those  actions  where  the  damage  goes  on  necessa- 
rily, from  the  nature  of  the  action,  increasing  after  the 
commencement  of  the  suit,  the  plaintift  is  not  restricted 
in  his  recovery  to  the  damages  alleged  in  the  declaration. 
Those  actions  are  detinue,  debt,  ejectment,  and  the  like. 
In  actions  of  slander,  the  same  principle  does  not  apply. 
The  second  charge  of  the  court,  therefore,  was  correct ; 
and,  at  all  events,  was  not  prejudicial  to  the  appellant. — 
McWhorter  v.  Standifer,  2  Porter,  519;  Bumpass  v. 
Webb,  3  Ala.  109. 

9.  The  third  charge  amounted  to  nothing  more  than 
the  assertion,  that  where  two  witnesses  are  credible,  and 
one  testifies  positively,  the  other  negatively,  the  positive 
testimony  is  to  be  preferred.  This  is  true,  as  a  general 
rule,  and  we  think  the  charge  was  free  from  error. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


BROWDER  vs.  GASTOX  &  WELLBORI^. 

[action  on  pkomissort  note  bt  tkansferree  against  makeb.] 

1.  Sufficimq/  of  complaint.— In  an  action  on  a  promissory  note,  by  transferree 
against  the  maker,  the  complaint  must  aver  the  assignment,  or  contain 
some  other  allegation  to  show  the  plaintiff's  ownership. 

2.  Substantial  defect  in  complaint  not  cured  by  judgment  by  default. — A  substantial 
defect  in  the  complaint,  on  account  of  the  omission  of  a  necessary  allega- 
tion, is  available  on  error,  after  judgment  by  default. 

S.  Signature  to  complaiiU.—h.  complaint,  under  the  Code,  (§  2234,)  must  be 
signed  by  either  the  plaintiff  himself,  or  his  attorney. 

Appeal  from  the  Circuit  Court  of  Barbour. 
The   record  does  not  show  the  name  of  the  presiding 
judge. 
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The  complaint  in  this  case  was  in  these  words : 

"Gaston  &  Wellborn  '\  The  plaintiffs  claim  of  the  de- 
vs.  Vfendant  the  sum  of  $QQ  13,  with 

Isham  C.  Browder.  j  its  legal  interest  from  the  8th 
January,  1856,  due  by  a  promissory  note,  or  due-bill, 
made  by  defendant  to  Joseph  A.  Salsbur}^,  or  bearer, 
dated  tlie  8th  January,  1856,  for  the  sum  of  $66  13." 

The  judgment  was  by  default. 

It  is  now  assigned  as  error,  1st,  that  the  complaint 
shows  no  cause  of  action  in  plaintiffs  ;  and,  2d,  that  the 
complaint  is  not  signed  by  either  the  plaintiff'  or  his 
attorney. 

L.  L.  Cato,  for  the  appellant. 

STONE,  J. — Some  of  the  forms  of  pleading,  in  civil 
proceedings,  given  in  the  Code,  contain  no  averment  of 
property,  or  ownership,  in  the  plaintiff.  The  form  for  a 
complaint  "on  promissory  note  by  payee  against  maker," 
p.  551 ;  the  form  "for  the  recovery  of  chattels  in  specie," 
p.  552,  and  several  others,  are  in  this  condition.  In  every 
such  case,  the  form  given  in  the  Code  is  sufficient. — See 
Letondal  v.  Huguenin,  26  Ala.  552  ;  Pickens  and  "Wife  v. 
Oliver,  29  Ala.  528.  But,  when  the  complaint  describes 
a  cause  of  action  which  is,  prima  facie,  the  property  of  the 
plaintiff,  there  must  be,  to  make  it  good,  an  averment  of 
property  in  the  plaintiff,  or  something  equivalent  to  it. 
If  the  demand  be  assignable,  an  averment  that  it  has  been 
assigned  to  plaintiff  will  be  sufficient. 

The  complaint  in  this  case  describes  a  note  made  pay- 
able to  Joseph  A.  Salsbury.  This,  w^ithout  more,  imports 
that  Salsbury  is  the  owner  of  the  note.  The  plaintiffs 
fail  to  show  that  they  are  the  "party  really  interested," 
and  for  this  reason  the  complaint  is  bad. — Code,  §  2129 ; 
see,  also,  form  for  complaint  by  transferree,  on  p.  552. 

This  defect  is  one  of  substance,  and  is  not  cured  by 
sections  2402  and  2405  of  the  Code. 

The  complaint  should  also  have  been  signed  by  the 
plaintiff,  or  his  attorney. — Code,  §  2234. 

The  judgment  of  the  circuit  court  is  reversed. 
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HARRIS  vs.  MAURY. 

[action  on  note  given  for  hike  of  slave.] 

1.  Entire  contract  of  hiring. — Where  two  slaves  arc  hired,  for  a  specified  term, 
at  a  gross  sum,  the  contract  is  entire,  and  its  entire  fulfillment  is  a  condi- 
tion precedent  to  its  enforcement. 

2.  Hirer^s  right  to  sub-hire. — The  hirer  of  a  slave  has  an  implied  right,  in  the 
absence  of  an  express  stipulation  to  the  contrary,  to  sub-hire  the  slave  to 
another  for  any  portion  of  the  term. 

8.  Breach  of  contract  by  hirer. — If  the  owner  retakes  the  possession  of  his  hired 
slave  during  the  term,  without  legal  cause,  and  refuses  to  surrender  him  on 
the  demand  of  the  hirer  or  sub-hirer,  he  is  guilty  of  a  breach  of  contract, 
and  cannot  recover  any  portion  of  the  hire  ;  nor  can  he  excuse  such  breach 
of  contract,  as  against  the  hirer,  on  the  ground  that  his  unlawful  act 
amounted  to  a  tort  as  against  the  sub-hirer. 

Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  the  appellant,  and  was 
founded  on  a  promissory  note  for  $175,  Avhich  was  given 
for  the  hire  of  two  slaves,  named  Gabe  and  Mary,  for  the 
year  1852.  On  the  trial,  as  the  bill  of  exceptions  states, 
after  the  plaintiff  had  read  in  evidence  the  note  declared 
on,  "the  defendants  read  in  evidence  a  written  admission 
of  facts,  as  follows :  It  is  admitted  that  Maury,  who  hired 
the  negroes  mentioned  in  said  note,  re-hired  said  negroes, 
by  the  consent  of  t"he  plaintiff',  for  the  balance  of  the  year 
of  his  hiring,  to  one  Robert  J.  Allison,  and  looked  to  him 
alone  for  the  hire ;  that  the  negro  Gabe  afterwards  ran 
away  from  Allison,  and  went  into  the  possession  of  the 
plaintiff,  who  refused  to  let  him  go  back  again,  though 
demanded  by  both  Allison  and  Maury  ;  that  there  were 
no  restrictions  or  objections  made  to  Allison's  hiring  the 
girl  Mary,  or  either  of  the  negroes,  to  Bell ;  that  after 
Bell  hired  Mary,  plaintiff  knew  that  she  was  at  Bell's, 
and  had  been  hired  to  him,  and  made  no  objection, 
though  he  saw  Bell  several  ■  times,  and  conversed  with 
him  about  the  girl ;  that  plaintiff,  before  hiring  the  negroes 


680  ALABAMA. 


Harris  v.  Maury. 


to  Mauiy,  had  offered  to  hire  them  to  Bell ;  and  that  the 
negroes  were  treated  well  hy  Allison  and  Bell.  This  was 
all  the  evidence  in  the  cause ;  and  thereupon  the  court 
charged  the  jury,  that  if  they  believed  the  evidence,  they 
must  find  for  the  defendant.  The  plaintiff  excepted  to 
this  charge,"  and  he  now  assigns  it  as  error. 

Turner  Reavis,  for  the  appellant. 
A.  A.  Coleman,  contra. 

RICE,  C.  J. — The  contract  of  hiring  between  the  plain- 
tiff and  the  defendant  Maury  is  entire  ;  and  it  is  beyond 
all  doubt,  that  if  Maury  had  not  re-hired  the  slaves,  and 
the  plaintiff  had  deprived  him  of  one  of  them  for  part  of 
the  term,  without  any  violation  of  the  contract  on  the 
part  of  Maury,  the  plaintiff  would  thereby  have  lost  his 
right  to  recover  any  thing  for  the  hire  of  the  slaves. — 
Perrj^  v.  Hewlett,  5  Porter's  Rep.  318  ;  Wier  v.  Buford, 
8  Ala.  134  ;  Nesbitt  v.  Drew,  17  Ala.  379 ;  Mc^^eill  v. 
Easley,  24  Ala.  455  ;  Camp  v.  Dill,  27  Ala.  553 ;  Story  on 
Bailments,  §§  383,  385,  386,  395 ;  Caldwell  v.  Dickson, 
17  Mo.  R.  575. 

Why  is  it  that,  in  such  case,  the  plaintiff  could  not 
recover  any  thing  ?  Because,  by  thus  depriving  Maury  of 
one  of  the  slaves,  he  would  be  guilty  of  a  breach  of  his 
contract ;  and  being  guilty  of  a  breach  of  such  a  contract, 
he  cannot  enforce  it  in  a  court  of  justice  against  the  other 
party,  who  has  not  violated  it.  His  breach  of  the  con- 
tract works  the  forfeiture  of  his  right  to  the  whole  of  the 
hire  ;  and  this  forfeiture  of  his  right  cannot  be  avoided, 
by  proof  on  his  part  that  no  actual  injury  resulted  from 
his  breach  to  the  other  party  to  the  contract.  If  the  for- 
feiture of  the  whole  of  the  hire  could  be  avoided,  by  proof 
that  no  actual  injury  resulted  from  his  breach  of  the  con- 
tract, surely  the  forfeiture  of  half  of  it  ought  to  be  avoided, 
by  proof  that  the  actual  injury  occasioned  by  his  breach 
amounted  to  only  half  of  the  hire  !  But  there  is  no  rule 
of  law,  which  measures  the  effect  of  his  breach  of  such  a 
contract,  by  the  quantum  of  actual  injury  occasioned  by  it. 
His  breach  of  the  contract,  occurring  during  the  last  hour 
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of  the  terra,  and  causing  no  actual  injury  to  the  hirer, 
would  as  effectually  destroy  his  right  to  recover  the  whole 
hire,  as  if  it  had  occurred  during  the  first  hour  of  the 
term,  and  had  caused  great  injury  to  tlie  hirer. 

In  the  case  above  supposed,  the  breach  of  the  contract 
on  the  part  of  the  plaintiff  would  have  consisted  in  his 
violation  of  one  of  the  obligations  upon  him,  implied  by 
law  from  his  contract,  to-wit,  the  obligation  to  do  no  act 
which  would  deprive  the  hirer  (Maury)  of  either  of  the 
slaves,  during  the  time  of  the  bailment. — Story  on  Bail- 
ments, §§  383,  385,  386,  and  other  authorities  cited  above. 

But  the  plaintiff  says,  that  notwithstanding  his  right  to 
recover  any  thing  for  the  hire  of  the  slaves  would  have 
been  lost,  if  he  had  deprived  3T.aury  of  the  possession  of 
either  of  the  slaves  during  the  term  ;  yet,  his  depriving 
Maury's  bailee  of  one  of  the  slaves,  during  the  term,  can- 
not destroy  or  impair  his  right  to  recover  the  hire  from 
Maury.  This  assertion  of  the  plaintiff  cannot  be  correct, 
if  Maury  had  the  right  to  re-hire,  and  there  has  been  no 
violation  of  the  contracft  on  the  part  of  Maury  or  his 
bailee,  or  the  bailee  of  his  bailee  ;  and  if  the  act  of  the 
plaintiff,  in  depriving  Maury's  bailee  of  one  of  the  slaves, 
during  the  term,  amounts  to  a  breach  on  the  part  of  the 
plaintiff  of  his  contract  with  Maury. 

It  is  clear  from  the  evidence,  that  there  has  been  no 
violation  of  the  contract  on  the  part  of  Maury  or  his 
bailee,  or  the  bailee  of  his  bailee,  unless  the  re-hiring  by 
Maury  or  by  Allison  amounts  to  such  violation.  As  the 
contract  was  general  in  its  terms,  and  without  restric- 
tion as  to  the  employment  of  the  slaves,  it  is  certain  that 
each  re-hiring  was  but  the  exercise  of  a  plain  right,  and 
could  not,  therefore,  amount  to  a  violation  of  the  con- 
tract.-^Ala.  &  Tenn.  R.  R.  Co.  v.  Burke,  27  Ala.  535. 

But,  although  the  right  to  re-hire  was  clear,  yet  Maury 
continued  responsible  to  the  plaintiff"  for  the  proper  treat- 
ment of  the  slaves,  for  their  not  being  employed  otherwise 
than  authorized  by  the  scope  of  his  contract  loith  the 'plaintiff , 
and  for  the  negligence  of  himself  and  of  the  several  per- 
sons into  whose  possession  the  slaves  passed  by  the 
re-hirings. — Ala.  &  Tenn.  R.  R.  Co.  v.  Burke,  supra.  The 
44 
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responsibilities  of  Maury,  under  liis  contract  with  the 
plaintiff,  were  not  terminated  by  the  re-hi rings ;  and  it 
would  be  singular  indeed,  if  those  re-hirings,  w^hich  were 
lawful  and  rightful,  should  destroy  the  ohligations  upon  the 
plaintiff,  implied  by  law  from  his  contract  with  Maury, 
and  yet  should  leave  Maury's  responsibilities  to  the  plaintiff, 
under  that  contract,  undiminished  and  of  full  force  !  The 
law  tolerates  no  such  absurdity.  That  contract  remained 
of  force,  both  as  to  the  jylaintiff  and  as  to  Maury,  after  the 
re-hirings.  And  among  the  obligations  upon  the  plaintiff, 
implied  by  law  from  that  contract,  and  left  unaffected  by 
the  re-hirings,  was,  that  he  would  do  no  act  which  would 
deprive  either  Maury  or  any  other  person  holding  under 
him,  by  a  re-hiring  authorized  by  the  contract,  of  either 
of  the  slaves,  during  the  term. — Story  on  Bailments, 
§  395.  This  implied  obligation  was  as  much  a  part  of 
that  contract,  as  if  it  had  been  expressed  in  terms  as  part 
of  it.  When  the  plaintiff  deprived  Allison  (the  bailee  of 
Maury)  of  one  of  the  slaves,  during  the  term,  without  any 
leo-al  cause  or  reason  therefor,  he  violated  that  implied 
obligation,  and  thereby  became  guilty  of  a  breach  of  his 
contract  with  Maury. — Story  on  Bailments,  §  395.  Conced- 
ing that,  in  depriving  Allison  of  one  of  the  slaves,  the 
plaintiff  was  guilty  of  a  tort  as  to  Allison ;  yet  it  is  evident 
that,  in  so  depriving  Allison  of  the  slave,  he  was  guilty  of 
a  breach  of  his  contract  with  3Iaury.  And  surely  the  plain- 
tiff^ cannot  be  permitted  by  a  court  of  justice  to  escape 
from  or  avoid  the  effect  of  the  breach  of  his  contract  with 
Jiawr?/,  by  showing  that,  in  committing  that  breach,  he 
also  committed  a  tort  as  to  Allison.  It  is  not  legally 
impossible  for  a  man,  by  one  unlawful  act,  to  invest  two 
other  distinct  individuals  with  distinct  rights  as  against 
liini. —Caldwell  v.  Dixon,  17  Mo.  R.  575. 

Having  arrived  at  the  conclusion,  that  the  plaintiff",  in 
depriving  Allison  of  one  of  the  slaves,  during  the  term, 
was  o-uilty  of  a  breach  of  his  contract  with  Maury,  the 
views  expressed  in  the  foregoing  part  of  this  opinion  im- 
pel us  to  declare,  that  such  breach  deprives  him  of  the 
rio-ht  to  recover  in  this  action.  There  is  no  error  in  the 
charge  of  the  court  below,  and  its  judgment  is  affirmed. 
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MORTOIT  vs.  BRADLEY. 

[action  nSDRB  CODE  TO  RECOVER  DA1U.GK3  FOB  KILLING  SLAVE.] 

.  Overruling  demurrer  to  bad  plea  is  reversible  error. — The  overruling  of  a  demur- 
rer to  a  bad  plea  is  an  error  which  will  work  a  reversal  of  the  judgment, 
notwithstanding  there  were  other  good  pleas  to  the  entire  action,  unless 
the  record  shows  that  the  finding  of  the  jury  was  not  based  on  the  bad  plea 
alone. 

.  Agent's  authority  to  do  illegal  act,  and  liahility  therefor. — A  principal  cannot 
delegate  to  his  agent  authority  to  do  an  illegal  act  ;  but,  having  given  such 
authority,  he  cannot  take  advantage  of  his  own  wrong,  and  hold  the  agent 
liable  for  the  consequences  of  such  illegal  act ;  yet  this  principle  cannot  be 
invoked  by  a  third  person,  who  was  employed  by  the  agent  to  assist  in  the 
illegal  act,  and  who  is  liable  to  the  principal  for  the  consequences. 

.  Homicide  of  fugitive  slave  resisting  apprehension. — No  one  has  a  right,  in  attempt- 
ing to  arrest  a  runaway  slave,  to  kill  him  to  prevent  his  escape  ;  yet,  if  the 
slave  resists  apprehension,  or  presents  a  hostile  attitude,  the  captor  is  not 
bound  to  desist  from  or  abandon  the  arrest,  but  may  press  forward  in  the 
prosecution  of  his  purpose  ;  and  in  the  further  prosecution  of  that  purpose, 
after  using  all  reasonable  available  means  at  hand  to  effect  the  arrest  with- 
out injury  to  the  slave,  he  may  lawfully  take  the  slave's  life  under  circum- 
stances which  would  render  any  other  homicide  justifiable  on  the  ground  of 
self-defense. 

Appeal  from  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  S.  D.  Hale. 


This  action  was  brought  by  John  Morton  against  John 
Bradley,  to  recover  damages  for  the  killing  of  a  slave; 
and  was  commenced  in  October,  1854.  The  sufficiency 
of  the  complaint  was  determined  on  a  former  appeal. — 
See  27  Ala.  640.  The  defendant  interposed  seven  pleas 
in  bar  of  the  action ;  to  the  third,  fourth,  and  fifth  of 
which,  demurrers  were  sustained.  The  other  pleas,  on 
which  issue  was  joined,  were  as  follows  : 

"1.  He  denies  all  the  allegations  of  plaintiff''s  complaint. 

"2.  He  is  not  guilty  in  manner  and  form,"  &c. 

"6.  That  said  slave,  at  the  time  said  complaint  alleges 
that  defendant  shot  and  killed  him,  was  a  runaway,  and 
in   dire  rebellion  in  said  county ;   that   defendant,   while 
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said  slave  was  so  in  rebellion  and  run  away,  joined  with 
others  in  pursuit  of  him,  for  the  purpose  of  apprehending 
him  ;  that  while  in  such  pursuit,  defendant  came  up  with 
said  slave,  and  found  him  armed  with  a  deadly  weapon ; 
that  defendant,  when  he  so  came  up  with  said  slave,  so 
armed,  commanded  him  to  surrender,  but  said  slave 
refused  to  do  so,  and,  with  said  deadly  weapon,  endanger- 
ed defendant's  life,  and  resisted  being  taken;  that  defend- 
ant, while  said  slave  was  thus  armed,  and  refusing  to 
surrender  or  be  taken,  and  while  said  slave  so  endangered 
defendant's  life  with  said  deadly  weapon,  shot  and  killed 
him  in  his  own  necessary  self-defense ;  and  that  this  is 
the  shooting  and  killing  complained  of,"  &c. 

"7.  That  said  slave,  at  the  time  said  complaint  alleges 
that  defendant  shot  and  killed  him,  was  a  runaway  in  said 
county,  and  was  a  dangerous  slave,  armed  with  a  deadly 
weapon ;  that  plaintiff,  while  said  slave  was  so  run  away, 
employed  ©ne  James  H.  Ilolbert  to  apprehend  and  cap- 
ture said  slave,  and  to  use  all  the  necessary  means  for 
that  purpose,  and  instructed  said  Holbert,  if  said  slave 
resisted  being  taken,  to  take  him  dead  or  alive,  and  to 
shoot  and  kill  him  if  he  could  not  otherwise  he  taken  ; 
that  said  Ilolbert,  acting  under  the  authority  of  said 
plaintiff,  went  into  pursuit  of  said  slave ;  that  said  slave, 
with  a  dangerous  and  deadly  weapon,  resisted  being  taken 
by  him,  and  it  was  necessary,  as  a  means  of  apprehending 
and  capturing  said  slave,  that  said  Ilolbert  should  have 
assistance  of  men  and  arms  ;  that  said  Ilolbert  therefore, 
acting  -under  such  authority  and  instructions  of  said 
plaintiff,  requested  defendant  to  aid  and  assist  him  in 
capturing  said  slave,  and  communicated  to  him  the 
authority  and  instructions  which  said  plaintiff  had  given 
him  ;  that  defendant  thereupon  did  assist  said  Holbert  in 
endeavoring  to  apprehend  and  capture  said  slave,  and 
came  up  with  said  slave,  who  was  armed  with  a  deadly 
weapon,  and  thereupon  resisted  being  taken,  and,  brand- 
ishing said  weapon  at  defendant,  refused  to  be  taken,  and 
could  not  be  taken  without  being  shot ;  that  said  defend- 
ant thereupon   shot   him,  to  prevent  his  escape,  and,  un- 
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fortunately,  killed  him ;  and  that  this  is  the  shooting  and 
killing  complained  of,"  &c. 

All  the  evidence  in  the  cause  is  set  out  in  the  bill  of 
exceptions  ;  but,  as  no  question  is  here  raised  concerning 
it,  it  requires  no  particular  notice. 

"On  the  defense  set  up  by  the  seventh  plea,  the  court 
charged  the  jury  as  follows  :  If  the  jury  believe  from  the 
evidence  that  plaintift'  made  Holbert  his  agent  to  go  and 
arrest  said  slave,  and,  at  the  same  time,  instructed  him  to 
use  all  the  means  requisite  and  necessary  to  do  so,  and,  if 
he  could  not  take  him  without  it,  to  shoot  and  kill  him  ; 
and  that  the  assistance  of  any  person  was  necessary  to 
[enable]  Holbert  to  take  and  arrest  said  slave  ;  and  that 
Holbert  requested  defendant  to  go  with  him  to  take  said 
slave,  and  told  defendant  what  his  authority  from  plaintiff 
was,  and  gave  the  same  instructions  to  defendant ;  and 
that  defendant  thereupon  went  with  said  Holbert,  and 
found  said  slave,  and  could  not  take  or  arrest  him  with- 
out [killing  him],  and  killed  him, — then  plaintiff  cannot 
recover.  But,  if  the  jury  believe  from  the  evidence  that 
plaintiff  authorized  Holbert  to  go  and  take  said  slave, 
and  to  use  all  means  necessary  to  do  so, — that  the  law 
would  construe  this  language  to  mean  all  lawful  means ; 
and  that  if  Holbert,  or  defendant  under  the  authority  and 
instructions  of  Holbert,  exceeded  the  authority  thus 
given  by  plaintiff  to  Holbert,  then  plaintiff  would  not  be 
bound  by  their  acts,  but  would  be  entitled  to  recover." 

The  court  further  instructed  the  jury,  at  the  request  of 
the  defendant,  "that  if  they  believed  from  the  evi'dence 
that  plaintiff' employed  Holbert  to  hunt  for  said  slave,  and 
authorized  him  to  take  the  slave  by  some  means,  or  to 
use  the  necessary  means  to  take  him,  and  to  kill  him  if  he 
could  not  otherwise  be  taken,  or  to  take  him  dead  or 
alive, — then  Holbert  had  a  right  to  employ  defendant  to 
assist  him  in  taking  the  slave,  if  assistance  was  necessary  ; 
and  therefore,  if  the  jury  believe  from  the  evidence  that 
the  facts  stated  in  the  seventh  plea  are  true,  they  must  find 
for  the  defendant." 

The  plaintiff  excepted  to  each  of  these  charges,  and  re- 
quested the  court  to  instruct  the  jury  as  follows: 
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*'l.  If  the  jury  believe  from  the  evidence  that  phiintiff 
employed  Holbert,  as  his  agent,  to  hunt  and  arrest  said 
slave,  and  to  use  all  means  necessary  for  that  purpose, 
and  to  sh6ot  and  kill  him  if  he  resisted, — that  an  eiibrt 
of  the  slave  to  escape  by  fleeing,  even  with  a  dangerous 
weapon  in  his  hands,  was  not  such  resistance  as  authorized 
his  shooting  and  killing,  unless  the  pursuer,  or  some  other 
person,  at  the  time  of  the  shooting,  was  in  danger  of 
bodily  harm  from  the  slave. 

"2.  If  the  jury  believe  fi-om  the  evidence  that  theplain- 
tifi"  employed  Holbert,  as  his  agent,  to  hunt  and  arrest 
said  slave,  and  to  use  all  necessary  means  for  that  pur- 
pose, and  to  shoot  and  kill  him  if  he  resisted, — that  Hol- 
bert, by  such  employment,  was  a  special  agent,  and  if  the 
power  to  use  all  necessary  meansfor  the  purpose  of  arrest- 
ing the  slave  authorized  him  to  call  other  persons  to  his 
assistance  for  the  purpose  of  arresting  the  slave,  it  did  not 
give  him  any  power  to  authorize  such  other  person  to 
shoot  and  kill  the  slave ;  and  if  they  believe  from  the  evi- 
dence that  Holbert  requested  the  defendant,  with  several 
others,  to  assist  him  to  hunt  and  arrest  the  slave,  and  that 
defendant,  while  rendering  such  assistance,  shot  and 
killed  said  slave,  when  it  was  not  necessary  to  do  so  to  save 
himself  or  some  other  person  from  bodily  harm,  but  to 
prevent  the  escape  of  the  slave, — then  plaintiff  is  entitled 
to  a  verdict. 

"3.  If  the  jury  believe  from  the  evidence  that  Holbert 
only  had  authority  from  plaintiff  to  shoot  the  slave  if  he 
resisted,  and  that  he  had  authority  to  delegate  the  same 
power  to  defendant ;  yet,  to  authorize  defendant  to  shoot 
or  kill  the  slave,  there  must  have  been  resistance  on  the 
part  of  the  slave,  and  the  refusal  of  the  slave  to  stop  when 
defendant  ordered  him  was  not  resistance,  nor  was  his 
continuing  to  run  from  defendant,  if  the  evidence  shows 
that  he  did  so,  resistance  in  law." 

The  court  refused  to  give  these  charges,  and  the  plain- 
tifi"  excepted  to  each  refusal. 

A.  B.  Clitherall,  for  the  appellant. — 1.  The  seventh 
plea  is  bad,  because  it  does  not  set  out  any  legal  justifica- 
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tion  for  the  killing  of  the  slave. — 1  Nott  &  McCord,  182; 
3  Iredell,  513  ;  Thompson  v.  Young,  Miss.  Reports,  in 
MSS. ;  3  Porter,  424  ;  Eskridge  v.  The  State,  25  Ala.  86 ; 
Dave  V.  The  State,  22  Ala.  33 ;  5  Rich.  44. 

2.  The  license  from  plaintitf",  alleged  in  said  plea,  is 
void,  because  the  authority  thereby  given  is  unlawful,  and, 
consequently,  neither  concludes  the  plaintitf,  nor  justifies 
or  excuses  the  defendant. — Story  on  Agency,  §  11 ;  5  Co. 
80 ;  1  Livermore  on  Agency,  14-23 ;  Buller's  Js"".  P.  17  ; 
1  Hawks,  420. 

3.  But,  if  the  license  is  not  void,  it  can  only  avail  in 
mitigation  of  damages. — Boling  v,  Wright,  16  Ala.  666; 
1  Stew.  478.  Hence,  as  a  plea  in  bar  of  the  entire  action, 
the  defense  is  bad. 

4.  The  license  was  given  to  Holbert  only.  It  was  a 
personal  trust,  and  could  not  be  delegated  by  him  to 
another. — Stoiy  on  Agency,  §  13 ;  9  Co.  476 ;  4  Camp.  184  ; 
9  Vesey,  251-56  ;  Co^  Litt.  112 ;  4  Mass.  597  ;  15  Pick. 
302;  1  Hill,  501;  26  Wendell,  485;  1  Ala.  R.  258; 
1  American  Leading  Cases,  562-67  ;  Paley's  Agency, 
§176. 

5.  The  charge  of  the  court  vras  erroneous,  for  the  rea- 
sons urged  against  the  seventh  plea,  and  because  it  was  a 
charge  "on  the  effect  of  the  testimony." — Code,  §  2274. 

6.  The  second  charge  is  erroneous,  because  it  authoriz- 
ed the  jury  to  infer  that  Holbert  could  delegate  his 
authority. 

7.  The  charge  given  at  the  defendant's  request  is 
based  on  the  seventh  plea,  and  is  obnoxious  to  the  same 
objections. 

8.  This  court  cannot  intend,  for  the  purpose  of  avoiding 
a  reversal,  that  the  verdict  of  the  jury  was  based  on  the 
sixth  plea.  The  verdict  is  general.  The  sixth  plea,  as 
shown  by  its  date,  was  an  afterthought,  and  was  not 
sustained  by  the  testimony. — The  State  v.  Brantley, 
27  Ala.  44. 

T.  Reavis,  and  S.  F.  Hale,  contra.— 1.  Section  1023  of 
the  Code  authorizes  any  person  to  ai:)prehend  a  runaway 
slave,  and  provides  for  the  payment  of  a  reward  for  doing 
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SO.  For  that  purpose,  this  statute  necessarily  arms  every 
person,  attempting  to  do  so,  with  all  the  power  necessary 
to  accomplish  that  object,  and,  at  least,  with  all  the  power 
of  the  slave's  owner.  This  power  is  the  employment  of 
such  means,  and  so  much  force,  to  any  extent,  as  will  be 
eliectual  to  subdue  the  slave. — Dave  v.  The  State,  22  Ala. 
23  ;  ]!^elson  v.  Bondurant,  26  Ala.  341 ;  Bearing  v.  Moore, 
26  Ala.  590. 

2.  The  plaintiff's  directions  to  his  agent  authorized  the 
latter  to  obtain  the  assistance  of  the  defendant  in  captur- 
ing the  slave,  and  to  confer  upon  him  all  the  power  which 
he  himself  had,  in  respect  to  shooting  the  slave,  if  he 
could  not  otherwise  be  taken  ;  and  if  they  did  not,  under 
the  facts  alleged  in  the  plea,  and  assumed  in  the  charges, 
the  defendant  is  not  liable  to  the  plaintiff,  for  acting  in 
pursuance  of  his  agent's  instructions. — Story  on  Agency, 
§  14 ;  "Wilcox  V.  Routh,  9  Sm.  &  Mar.  476 ;  McClung  v. 
Sj>otswood,  19  Ala.  165. 

3.  The  seventh  plea  shows  a  complete  justification, 
both  on  the  ground  of  a  license  from  the  plaintiff  to  shoot 
the  slave,  and  a  license  of  the  law ;  and  the  license  is 
properly  pleaded  as  a  justification. — Bradley  v.  Flewitt, 
6  Rich.  69  ;  Watson  v.  Hamilton,  6  Rich.  75  ;  Hendrix  v. 
Trapp,  2  Rich.  93  ;  Smith  v.  Hancock,  4  Bibb,  222 ;  Pierce 
V.  Myrick,  1  Dev.  Law  R.  345  ;  McClelland  v.  Kay,  4  B. 
Monroe,  103  ;  Allain  v.  Young,  9  Martin's  La.  R.  221 ; 
Bearing  v.  ISIoore,  26  Ala.  590. 

4.  If  the  plaintiff",  in  effect,  licensed  the  defendant  to 
shoot  the  slave  if  he  could  not  otherwise  be  taken  ;  and 
the  defendant  could  not,  as  between  him  and  the  plaintiff, 
lawfully  execute  the  authority,  the  plaintiff"  was  a  wrong- 
doer in  giving  the  license,  and  the  defendant  may  justify 
under  it;  otherwise,  the  plaintiff  would  be  allowed,  in 
violation  of  well-known  maxims,  to  take  advantage  of  his 
own  wrong,  and  to  maintain  an  action  where  he  consent- 
ed to  the  act  which  occasioned  his  loss. — Broom's  Legal 
Maxims,  (50  Law  Library,)  127,  317. 

5.  The  second  and  fourth  charges  requested  by  the  plain- 
tiff", were  properly  refused,  because  they  were  predicated 
upon  a  part  only  of  the  evidence  of  resistance,  and  with- 
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drew  the  rest  from  the  consideration  of  the  jury. — Reese 
V.  Beck,  24  Ala.  651 ;  Ward  v.  Winston,  20  Ala.  167 ; 
Godbold  V.  Blair,  27  Ala.  592. 

6.  But,  if  the  demurrer  to  the  seventh  plea  should  have 
been  sustained,  and  the  charges  given  by  the  court  were 
wrong,  and  the  charges  requested  by  the  plaintiff  ought 
to  have  been  given  ;  still,  the  record  shows  that  the  plain- 
tiff has  not  been  injured  by  any  of  these  errors.  The 
sixth  plea,  in  relation  to  which  charges  were  given  and 
not  excepted  to,  alleged  that  the  killing  was  in  self- 
defense;  the  jury  found  a  general  verdict,  on  all  the  pleas, 
for  the  defendant ;  and  the  evidence,  all  of  which  is  set 
out  in  the  bill  of  exceptions,  fully  authorized  the  verdict 
on  that  plea.  It  is  an  established  rule  of  this  court,  that 
every  reasonable  intendment  will  be  made  in  favor  of  the 
affirmance  of  the  judgment  below. — Greene  v.  Tims, 
16  Ala  541  ;  Bumpass  v.  Webb.  3  Ala.  109 ;  Morrison  v. 
Morrison,  3  Stewart,  444,  and  many  other  cases.  Upon 
this  principle,  where  there  is  a  general  verdict,  upon  good 
and  bad  counts,  the  verdict  will  be  presumed  to  be  upon 
the  good  counts. — Harrison  v.  Cassity,  Minor,  291 ;  Brown 
V.  Torver,  Minor,  370 ;  and  other  cases  cited  in  Reavis' 
Digest,  408,  §  356.  Upon  the  same  principle,  a  general 
verdict,  upon  good  and  bad  pleas,  will  be  presumed  to  be 
upon  the  good  pleas. — State  v.  Brantley,  27  Ala.  44  ; 
W^orford  v.  Isbell,  1  Bibb,  247 ;  Wallace  v.  Barlow, 
3  Bibb,  168  ;  State  v.  Hood,  7  Blackf.  127.  The  plaintiff, 
therefore,  has  not  been  injured  by  any  of  the  rulings  of  the 
court,  even  if  erroneous  ;  and  this  court  will  not  reverse 
for  error,  without  injury,  especially  where  it  appears  from 
the  whole  record,  as  it  does  here,  that  the  verdict  and 
judgment  are  just  and  right. — Jones  v.  Graham,  24  Ala. 
450;  Smith  v.  Awbrey,  19  Ala.  63;  Brantley  v.  Carter, 
26  Miss.  282. 

E.  W.  Peck,  in  reply. — 1.  The  authority  averred  in  the 
seventh  plea  to  have  been  given  to  Ilolbert,  did  not  author- 
ize him  to  shoot  the  slave,  unless  he  resisted.  It  was, 
moreover,  personal  and  confidential ;  and,  consequently, 
could  not  be  delegated  to  a  stranger.     Nor  does  the  plea 
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allege  that  this  authority  was  delegated  by  Ilolbert  to  the 
defendant,  but  only  that  Ilolbert  "communicated"  to  de- 
fendant the  instructions  and  authority  given  to  him. 
JSTeither  does  the  plea  allege  that  the  defendant  shot  the 
slave  because  he  resisted,  but  that  he  shot  him  to  prevent 
his  escape. 

2.  The  first  charge  given  by  the  court  is  erroneous,  1st, 
because  it  is  not  vs'-arranted  by  the  evidence ;  2d,  in  in- 
structing the  jury  that  Ilolbert,  if  his  authority  from 
plaintiff  was  to  shoot  and  kill  the  slave  if  he  could  not 
otherwise  take  him,  had  power  to  delegate  his  authority 
to  defendant ;  and,  3d,  in  instructing  the  jury  that  the 
defendant  might  lawfully  kill  the  slave,  if  he  could 
not  otherwise  take  him. 

3.  The  first  charge  given  at  the  instance  of  the  defend- 
ant, is  erroneous,  if  the  seventh  plea  is  bad  ;  and  it  is 
erroneous  because  not  authorized  by  the  evidence. 

4.  The  charges  asked  by  the  plaintifl^,  ought  to  have 
been  given.  If  the  slave,  at  the  time  he  was  shot,  was 
merely  endeavoring  to  effect  his  escape  by  flight;  and 
neither  the  defendant,  nor  any  other  person,  was  in  dan- 
ger of  bodily  harm  ;  and  the  killing  was  to  prevent  his 
escape,  then  the  first  and  second  charges  should  have 
been  given.  If  Ilolbert  had  authority  to  shoot  the  slave 
in  the  event  of  his  resistance,  and  mig] it  lawfully  delegate 
that  authority  to  the  defendant ;  yet,  if  an  effort  on  the 
part  of  the  slave  to  escape  by  flight  does  not  amount  to 
resistance  in  law,  the  third  charge  ought  to  have  been 
given.  A  mere  eftbrt  to  escape  bj^  flight  is  not  resistance 
in  law — the  two  are  essentially  diflerent  things. 

WALKER,  J. — It  is  contended  for  the  defendant,  that 
notwithstanding  the  seventh  plea  may  have  been  bad,  the 
overruling  of  the  demurrer  to  it  was  error  without  injury. 
It  is  conceded,  upon  the  authority  of  the  case  of  The  State 
V.  Brantley,  27  Ala.  44,  that  a  plaintiff  will  not  be  re- 
garded as  having  been  injured  by  the  overruling  of  a  demur- 
rer to  a  bad  plea,  if  there  are  one  or  more  other  pleas  to 
the  entire  action  which  are  good,  and  if  issues  of  fact  upon 
all  the  pleas  have  been  found  in  favor   of  the   defendant. 
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Perhaps  it  may  hereafter  be  found  necessary  to  restrict 
the  rule,  so  as  not  to  include  a  case  where  the  testimony 
clearly  authorized  a  verdict  for  the  defendant  only  on  the 
bad  plea. 

In  this  case,  it  does  not  clearly  appear  that  all  the 
issues  were  found  for  the  defendant,  or  that  the  issue 
upon  any  good  plea  was  found  for  him.  The  verdict  was, 
"We,  the  jury,  find  for  the  defendant."  AVhether  this 
finding  for  the  defendant  was  the  result  of  the  determina- 
tion of  the  issues  upon  all  the  pleas,  or  of  the  issue  upon 
only  one,  does  not  appear.  The  jury  may  have  found  for 
the  defendant,  and  yet  found  the  issue  upon  all  the  good 
pleas  in  favor  of  the  plaintiff.  The  verdict  may  have 
been  based  upon  a  finding  of  the  issue  on  the  bad  plea 
alone  in  favor  of  the  defendant. 

The  established  practice  in  this  court  is  to  reverse  for 
error,  unless  it  is  clearly  shown  to  have  been  harmless. — 
Foust  V.  Yielding,  28  Ala.  658  ;  Elmore  v.  Mustin,  ih.  309. 
It  is  too  plain  for  argument,  that  an  error  in  overruling 
the  demurrer  to  a  plea  is  not  clearly  shown  to  have  been 
harmless,  where,  as  in  this  case,  the  record  does  not  dis- 
close whether  the  finding  of  the  jury  against  the  plaintiff 
was  not  based  upon  the  bad  plea  alone  ;  and  herein  this 
case  differs  from  The  State  v.  Brantley,  supra. 

The  seventh  plea  presents  the  following  facts,  as  a  de- 
fense to  an  action  by  the  owner,  to  recover  the  value  of  a 
slave,  killed  by  the  defendant:  The  masterof  a  dangerous 
runaway  slave,  who  was  armed  with  a  deadly  weapon, 
employed  another  to  capture  him,  and  instructed  his  em- 
ployee, "f/"  the  slave  resisted  being  taken,  to  take  him  dead  or 
alive,  and  to  shoot  and  kill  him,  if  he  coidd  not  otherwise  he 
taken.''  The  slave,  with  a  dangerous  and  deadly  weapon, 
"resisted  being  taken"  by  the  agent  of  the  master,  when 
by  him  pursued;  and  it  was  necessary,  as  a  means  of  cap- 
turing the  slave,  that  he  should  have  the  assistance  of 
men  and  arms.  The  defendant  then,  by  the  request  of 
the  master's  agent,  went  to  assist  him  in  the  capture  of 
the  slave,  having  been  informed  of  the  instructions  given 
by  the  owner  to  his  agent.  The  defendant,  while  assist- 
ing the  master's  agent,  came  up  with  the  slave,  who  with 
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a  deadly  weapon  "resisted  being  taken,"  "an 'I,  brandish- 
ing said  weapon  at  the  defendant,  refused  to  be  taken, 
and  could  not  be  taken  without  being  shot ;  and  said  de- 
fendant thereupon  shot  him,  to  prevent  his  escajye,  and,  unfortu- 
nately, killed  him." 

Three  arguments  are  made  in  support  of  this  plea:  1st, 
That  the  authority  of  the  owner  to  his  agent,  to  shoot 
(and  kill)  the  slave,  if  it  were  a  ?iece.55arj/ means  of  capture, 
was  communicable  to  an  assistant  necessarily  called  by 
the  agent  to  his  aid  in  the  business  for  which  he  was  em- 
ployed; and  the  assistant  having  shot  the  slave,  in  the 
contingency  contemplated  by  the  instructions  of  the 
owner,  cannot  be  amenable  in  damages  to  the  owner. 
2d,  That  under  the  laws  of  this  State,  one  who  kills  a 
runaway  slave,  because  the  resistance  of  apprehension  with 
a  deadly  weapon  by  the  slave  renders  it  impossible  to 
capture  him  otherwise,  is  not  liable  ciciliter  for  the  act. 
3d,  That  one  may  shoot  a  runaway  slave  for  the  purpose 
of  disabling  hiin,  when  he  cannot  be  otherwise  arrested, 
without  incurring  a  liability  to  the  owner,  if  he  should, 
contrary  to  his  design,  kill  him  ;  and  that  the  plea  makes 
out  such  a  case.  We  proceed  to  consider  these  arguments 
in  their  numerical  order. 

1.  If  the  authority,  given  by  the  owner,  to  kill  the 
slave  if  he  could  not  otherwise  be  taken,  was  illegal,  it  is 
certain  that  no  obligation  to  perform,  and  no  liability  for 
the  omission  to  perform  the  illegal  act,  could  result. 
There  can  be  no  delegation  of  authority  to  do  an  illegal 
act.  But,  upon  a  well-established  maxim  of  law,  it  is  not 
permitted  to  any  one  to  take  advantage  of  his  own  Avrong ; 
and,  although  the  owner  of  the  slave  could  not  authorize 
another  to  commit  an  unlawful  homicide,  yet  slaves  are 
property  as  well  as  persons,  and  while  the  law  will  not 
excuse  the  killing  of  a  slave,  upon  the  ground  that  the 
slayer  had  the  master's  authority,  the  owner  cannot  be 
permitted  to  recover  the  value  of  his  property  destroyed 
by  his  direction.  It  does  not  follow,  however,  that  because 
the  owner  is  precluded  from  a  recovery  from  him  who 
acted  under  his  instructions,  the  same  protection  could 
be  transferred  to  another.  The  consent  to  the  destruction 
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of  the  property  by  one  man,  is  not  a  consent  to  its  de- 
struction by  another ;  and  the  consent  that  one  man  may 
destroy  another's  property,  implies  no  authority  to  the 
former  to  employ  assistants  in  the  work  of  destruction, 
or  to  transfer  his  immunity  from  civil  liability  to  another. 
The  question  of  delegated  authority  does  not  arise.  It  is 
sufficient,  as  to  this  point,  that  the  defendant  had  not  the 
consent  of  the  owner  of  the  property  that  he  might  de- 
stroy it,  and  that  that  consent  could  not  be  given  by 
another. 

2.  Our  consideration  of  the  first  argument  by  the  ap- 
pellee has  been  upon  the  concession,  that  the  conduct  of 
the  defendant,  as  described  in  the  seventh  plea,  was  ille- 
gal ;  and  the  inquiry  was,  whether  the  instructions  of  the 
owner  of  the  slav/3,  communicated  to  the  defendant,  did 
not  preclude  a  recover}'  of  damages  for  the  killing  of  the 
slave,    notwithstanding  it   was   illegal.     We  are  now  to 
consider  the  question,  thus  far  conceded   for  the  sake  of 
argument,  whether  the  killing  of  the  slave  as  described 
in  the  plea  was  illegal.     It  is  a  delicate  and  difficult  duty, 
to  designate  the  point  at  which  the  law,  reconciling  the 
claims  of  humanity   and  the   necessity  of  subordination 
and  subjection,  permits  the  killing  of  a  runaway  slave,  who 
resists  apprehension ;  yet  the  exigencies  of  this  case  will 
not  permit  its  evasion.     Our   law   authorizes  any  person 
to  apprehend,  and  carry  before  a  justice,  a  runaway  slave; 
and  encourages  the  exercise  of  the  authority,  by  providing 
a  reward. — Code,  §  1023.     In   the   eye   of  that   law,  the 
apprehension  of  the  fugitive  slave  by  any  white  man  is 
not  only  a  lawful,  but  a  meritorious  act.     The  law  allows 
an  officer,  in  lawful   pursuit   of  a  felon,    to   kill  him,  if 
necessary  to  prevent  his  escape  by  flight. — 1  East's  C.  L., 
300  ;  4  Bla.  Com.  180.     The  courts  have  abstained  fro  hi 
the  extension  of  this  rule,  to  the  capture  of  fugitive  slaves. 
The  necessity  of  immediate   arrest,    the   detriment  from 
the  temporary  escape  of  a  runaway  negro,  and  the  policy 
of  the  society  in  which  slavery  is   an   element,  have  not 
been  supposed  to  forbid  the  adoption  of  a  less  stern  rule 
in  reference  to  the  apprehension  of  fugitive  slaves  ;  a  rule 
bending  more  to  the  claims  of  humanity,  somewhat  soft- 
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ened  by  compassion  for  the  slave,  and  more  consistent 
with  the  interests  and  rights  of  the  owner  of  the  property. 
The  killing  of  a  runaway  slave,  merely  for  the  purpose 
of  preventing  his  escape,  is  not  permitted.  It  results, 
however,  from  the  fact  that  the  apprehension  of  a  slave 
is  a  lawful  and  meritorious  act,  that  any  person  may  press 
forward  in  the  prosecution  of  the  object  of  making  the 
arrest,  without  regard  to  the  perils  which  the  menaced 
or  actual  resistance  of  the  slave  may  present ;  that  he  is 
not  bound  to  desist,  because  the  slave  presents  a  hostile 
attitude,  or  because  the  circumstances  indicate  that,  in 
the  prosecution  of  the  object,  the  killing  of  the  slave  will 
become  the  necessary  means  of  protection  to  him  who  is 
seeking  to  make  the  arrest.  At  the  point  of  time  when 
one,  lawfully  and  properly  endeavoring  to  make  the  ap- 
prehension, is  placed,  or  will  be  placed  if  he  further  ad- 
vance in  the  prosecution  of  his  design,  in  that  condition 
which  would  make  a  killing  homicide  in  self-defense,  he 
must  be  permitted  to  take  the  slave's  life.  The  law  does 
not  require  him  to  retreat,  or  abandon  the  object,  but  en- 
courages him  to  press  forward.  When  there  are  no  other 
available  means  for  the  arrest  at  hand,  and  the  alternative 
arises  in  which  he  can  no  further  carry  forward  the 
business  of  arresting  the  slave  without  imminent  peril  to 
himself,  or  the  presence  of  circumstances  which  create  a 
reasonable  belief  of  such  peril,  he  may  kill  him.  To  hold 
that,  in  such  continirency,  he  must  desist  or  retreat, 
would  render  impossible  the  apprehension  of  a  slave  bold 
or  desperate  enough  to  make  dangerous  resistance,  and 
would  establish  a  principle  fatal  to  the  subordination  and 
government  of  the  slave  population.  All  the  foregoing 
definitions  of  the  contingency  in  which  the  homicide  of  a 
runaway  slave  is  permissible  must,  however,  be  taken 
with  this  qualification,  that  before  resorting  to  extreme 
measures,  the  captor  must  use  all  reasonable  available 
means  at  hand,  to  effect  the  arrest,  without  injury  to  the 
slave.  Humanity  and  common  prudence  alike  forbid 
that  one  should  be  permitted,  unnecessarily  and  im- 
properly, to  produce  the  alternative  in  which  the  killing  of 
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the  slave  would  be  necessary,   when  the  object  can  by 
available  means  at  hand  be  otherwise  accomplished. 

In  the  recent  case   of  John  J.    Thompson  v.  William 
Young,   decided  by  the  high  court  of  erroi's  and  appeals 
of  Mississippi,  a  transcript  of  which  has  been  furnished  to 
us,  the   following   language   is    used   in   reference  to  the 
same  question  which  we  are  considering :  "The  statute  ex- 
pressly confers  the  right,  and  the   policy   of  the  country 
makes  it  the  duty  of  every   citizen,   to   arrest  a  runaway 
slave.     It  follows,  therefore,    necessarily,  that  if  any  per- 
son, in  essaying  to  capture  a  runaway,  shall  meet  with  re- 
sistance, he  may  lawfully  oppose  force  to  force.     He  may 
even  justifiably,  in  such  case,  slay  the  resistant,  if  the  re- 
sistance  offered   be   of  such   a   character   as  to  threaten 
imminent  danger  to  the  life,  or  great  injury  to  the  person 
of  the  captor.     These  rules  are  essential  to  the  good  gov- 
ernment of  the   slave   population,    and  necessary  to  the 
safety  of  the  community.     The  laws  for  the   government 
of  slaves  should  be   enforced   firmly   and  wisely,  and,  of 
course,  without  unnecessary  severity.     The  law  is  careful 
of  the  safety  of  the   slave,   within   his   prescribed  sphere. 
Regarded  in  the  two-fold  aspect   of  persons  and  of  prop- 
erty, the  same   law   which   protects   the   master,   guards 
their  rights  as  persons    It  would  hence  be  no  justification 
of  the  homicide  of  a  runawH}^,  that   he   was   slain  by  the 
captor  in  an  eftbrt  to  avoid  an  arrest  by  flight.     For  the 
same  reason,  a  person,  in  an  attempt  to  arrest  a  runaway 
who  offered  resistance,  would  not  be  justified  in   taking 
the  life  of  the  slave,  unless   by   such   resistance   his  own 
person  or  life  were  put  in  imminent  danger." 

We  quote  thus  copiously  from  the  case  above  cited, 
because  the  views  therein  expressed,  though  requiring 
modification  to  make  them  correspond  with  our  opinion 
of  the  law,  in  the  main  support  the  conclusions  we  have 
attained.  We  cite,  also,  the  following  decision  from 
another  State,  where  slavery  exists,  in  maintenance  of  the 
positions  laid  down  by  us :  Witsell  v.  Earnest  &  Parker, 
1  Nott  &  McC.  182.  See,  also,  the  following  decisions 
by  this  court :  Dave  v.  The  State,  22  Ala.  23  ;  Eski-idge 
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V.  The  State,  25  Ala.  30 ;  Nelson  v.  Bondurant,  26  Ala. 
841 ;  Dearing  v.  Moore,  ib.  586. 

The  seventh  plea  does  not  show  that  the  killing  of  the 
slave  was  under  the  circumstances  which  we  have  above 
decided  to  be  necessary  to  make  it  lawful.  It  says  that 
the  negro,  with  a  deadly  weapon,  resisted  being  taken, 
and,  brandishing  the  weapon  at  the  defendant,  refused  to 
be  taken,  and  could  not  be  taken  without  being  shot ; 
and  that  the  defendant  thereupon  shot  him.  We  can 
make  no  intendment  in  favor  of  the  sufficiency  of  the 
plea.  It  does  not  show  that  the  negro  could  not  be  taken 
without  being  shot,  because  of  his  resistance  with  a 
deadly  weapon.  It  may  be  that  the  flight  of  the  slave, 
after  brandishing  the  weapon  and  refusing  to  be  arrested, 
was  the  reason  why  shooting  was  necessary  to  his  appre- 
hension. But,  under  the  principles  stated,  we  should  hold 
the  plea  insufficient,  even  if  it  did  aver  that  the  slave,  be- 
cause of  his  resistance  with  a  deadly  weapon,  could  not 
have  been  arrested  without  being  shot.  The  captor,  in 
the  prosecution  of  the  arrest,  must  have  been  brought 
into  peril,  before  the  killing  could  be  permissible ;  or  he 
must  have  prosecuted  the  purpose  of  arrest,  to  a  point 
where  a  further  prosecution  of  the  object  wouldi  be  at- 
tended with  imminent  peril  to  his  life  or  person,  or  by 
circumstances  which  would  create  a  just  apprehension  of 
such  peril. 

We  decline  to  consider  the  question  raised  in  the  last 
of  the  three  arguments  hereinbefore  stated,  because  it  is 
not  raised  by  the  plea.  The  plea  does  not  show  that  the 
defendant  shot  with  the  intention  of  simply  disabling  the 
slave.  That  he  unfortunately  killed  the  slave,  does  not 
mean  that  he  killed  him  by  chance,  or  accident,  when  he 
was  simply  aiming  to    disable   him. 

The  seventh  plea,  upon  the  principles  laid  down  in  this 
opinion,  did  not  set  forth  a  defense  to  the  action ;  and  the 
demurrer  to  it  should  have  been  sustained. 

The  ruling  of  the  court  upon  the  demurrer  to  the  7th 
plea,  and  the  charges  given  and  refused,  are  the  only 
matters  assigned  for  error.  All  the  questions  presented 
by  the  several  charges  given  and  refused   are   decided  by 
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US  in  passing  upon  the  7th  plea,  and  it  is  unnecessary  to 
notice  them. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


POWELL'S  Distributees  vs.  POWELL'S  Legatees. 

[contest  A3  TO  VALIDITY  OP  WILL.] 

1.  Error  without  injury  in  sustaining  demurrer  to  special  plea. — The  sustaining  of  a 
demurrer  to  a  special  plea,  in  a  contest  respecting  the  validity  of  a  will,  is 
not  an  available  error,  when  the  record  shows  that  the  contestant  had  the 
full  benefit  of  the  same  defense  under  the  issue  joined  on  his  other  pleas. 

2.  Implied  revocation  of  will. — Under  the  Code,  (§§  1602-03,)  the  subsequent 
execution  of  a  deed  by  the  testator  is  noi,  per  se,  an  implied  revocation  of 
a  will  previously  made,  unless  the  intention  to  revoke  such  will  plainly 
appears  ;  especially,  where  the  deed  is  liable  to  be  set  aside  for  fraud,  or  a 
large  portion  of  the  purchase-money  is  unpaid  at  the  time  of  the  testator's 
death ;  and  where  such  deed  amounts  to  an  implied  revocation,  but  does 
not  convey  all  the  property  embraced  in  the  will,  the  will  is  valid  as  to  the 
residuum. 

3.  Validity  of  mil  determined  by  what  law. — Section  1611  of  the  Code,  requiring 
two  witnesses  to  a  will  disposing  of  either  real  or  personal  property,  does 
not  apply  to  a  will  of  personalty  executed  before  the  adoption  of  the  Code, 
although  the  testator  died  since  its  adoption. 

4.  Probate  on  proof  of  testator'' s  Imndwriting. — A  will,  executed  before  the  adop- 
tion of  the  Code,  and  having  no  subscribing  witnesses,  may  be  admitted  to 
probate,  as  to  the  personalty,  on  proof  of  the  testator's  handwriting  and 
signature,  notwithstanding  the  paper  is  in  a  "torn  and  dilapidated  condition," 
and  is  produced  by  the  father  of  the  principal  legatees. 

Appeai,  from  the  Probate  Court  of  Greene. 

Lsr  the  matter  of  the  last  will  and  testament  of  Milton 
Powell,  deceased,  which  was  propounded  for  probate  by- 
David  H.  Williams,  as  next  friend  of  the  infant  legatees, 
and  contested  by  the  testator's  distributees  and  next  of 
kin.  The  contestants  filed  four  pleas,  which  were,  in 
substance,  as  follows:  Ist,  that  said  paper  was  never 
45 
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signed  and  published  by  the  decedent,  as  and  for  his  last 
will  and  testament ;  2d,  that  said  paper  was  not  executed 
and  published  by  said  decedent  in  the  presence  of  any 
witnesses,  and  no  witness  attested  the  execution  of  the 
same ;  3d,  that  said  paper  was  revoked  by  the  said  dece- 
dent, by  deed  executed  on  the  9th  May,  1854,  and 
attested  in  his  presence  by  two  subscribing  witnesses ; 
4th,  that  said  decedent,  by  deed  dated  9th  May,  1854, 
sold  and  conveyed  the  entire  property  devised  and  be- 
queathed by  said  supposed  last  will  and  testament,  to 
Jeremiah  P.  Davis,  in  trust  for  his  wife,  Susan  Davis,  as 
her  sole  and  separate  estate,  and,  at  the  time  of  his  death, 
did  not  hold  or  claim  any  of  said  property. 

Issue  was  joined  on  the  first  of  these  pleas  ;  the  second 
was  withdrawn  by  the  contestants  ;  and  a  demurrer  was 
sustained  to  the  third  and  fourth. 

The  testator  died  on  the  27th  May,  1854.  The  paper 
propounded  for  probate  was  dated  the  1st  January, 
1851 ;  purported  to  be  signed  by  the  testator,  but  was  with- 
out attesting  witnesses ;  bequeathed  all  the  testator's 
slaves,  except  two,  to  the  children  of  his  brother,  Samuel 
H.Powell;  directed  his  lands  to  be  sold,  $1000  of  the 
proceeds  of  sale  to  be  paid  to  his  brother  Thomas  Powell, 
and  the  residue  to  the  children  of  his  brother  James  E. 
Powell ;  contained  a  residuary  clause,  bequeathing  "all 
the  rest  of  my  [his]  estate  not  herein  disposed  of,"  to  the 
children  of  his  brother  Samuel  11.  Powell;  and  appointed 
William  P.  Webb  his  executor. 

On  the  trial  of  the  issue,  the  proponents  proved  the 
testator's  handwriting  and  signature  by  four  witnesses, 
whose  testimony  is  thus  set  out  in  the  bill  of  exceptions: 

"James  Chiles  testified,  that  he  was  acquainted  with 
Milton  Powell  in  his  life-time,  and  on  the  1st  January, 
1851 ;  had  seen  him  write  frequently,  and,  from  his 
knowledge  of  said  Powell's  handwriting,  that  the  signa- 
ture thereto  is  in  his  handwriting. 

"William  C.  Oliver  testified,  that  he  was  acquainted 
with  said  Powell  in  his  life-time,  and  on  the  1st  January, 
1851 ;  has  seen  him  write,  but  is  not  well  acquainted  with 
his  handwriting ;  does  not  think  that  he  was  acquainted 
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with  his  handwriting  at  all  on  1st  January,  but  has  he- 
come  somewhat  acquainted  with  it  since ;  his  best  im- 
pression from  the  circumstances  is,  that  the  instrument 
of  writing  now  shown  to  him  is  in  the  handwriting  of 
said  Powell,  but  he  has  great  doubts  whether  or  not  it  is 
in  his  handwriting;  'Milton  Powell's  will,'  on  the  back  of 
the  instrument,  looks  more  like  his  handwriting  than 
anything  he  has  seen. 

"L.  M.  Minor  testified,  that  he  was  acquainted  with 
said  Powell  in  his  life-time,  and  on  the  1st  January,  1851; 
has  seen  him  write,  and  is  acquainted  with  his  handwri- 
ting ;  that  the  instrument  of  writing  now  shown  to  him, 
both  in  its  body  and  signature,  is  in  the  handwriting  of 
said  Powell.  On  cross  examination,  he  further  testified, 
that  the  signature  at  the  top  of  the  instrument  resembles 
said  Powell's  handwriting  more  than  any  other  part  of 
the  writing,  or  the  other  signature  ;  does  not  think  the 
signature  or  the  instrument  is  in  as  large,  round  hand  as 
said  Powell  usually  wrote ;  thinks  that  he  would  have  re- 
cognized the  Milton  at  the  top  of  the  writing,  but  does  not 
think  he  would  have  recognized  any  other  part  of  it.  On 
re-examination,  he  further  testified,  that  upon  looking  at 
the  words  'Powell's  will,'  on  the  back  of  the  writing,  it 
looks  something  like  the  handwriting  of  said  Powell ; 
that  the  diiference  between  the  signature  at  the  top  and 
bottom  is,  tliat  the  top  is  in  a  larger  and  fuller  hand,  but 
that  the  other  characters  of  the  signature  are  the  same. 

"Y.  L.  "West  testified,  that  he  was  acquainted  with  said 
Powell  in  his  life-time,  both  before  and  after  the  1st  Jan- 
uary, 1851 ;  has  seen  him  write,  had  frequent  business 
transactions  with  him,  and  is  acquainted  with  his  hand- 
writing ;  that  the  instrument  in  writing  now  shown  to 
him,  both  in  its  body  and  signature,  is  in  the  handwriting 
of  said  Powell ;  and  that  the  endorsement  on  it,  'M. 
Powell's  will,'  is  also  in  his  handwriting.  On  cross  ex- 
amination, he  further  testified,  that  he  does  not  recollect 
any  change  in  said  Powell's  handwriting,  from  1851  to 
1854 ;  and,  on  re-examination,  that  his  handwriting  may 
have  become  less  steady  from  his  intemperate  habits,  but 
recollects  no  other  change. 
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"It  was  admitted,  as  one  of  the  facts  of  the  case,  that 
the  paper  propounded  for  probate  was  in  a  dilapidated 
condition,  soiled,  and  seemed  to  be  worn  ;  had  parted  in 
two  places  at  the  top,  down  across  the  written  lines,  to 
the  8th  or  9th  line,  apparently  from  having  been  folded 
and  worn.  A  small  piece  was  off  the  lower  right-hand 
corner,  taking  away  a  part  of  the  letters  a  and  e  in  the 
word  seal.  Two  holes  had  been  worn  about  the  middle 
of  the  paper,  where  its  appearance  indicated  it  had  been 
folded;  but  there  was  no  difficulty  in  making  out  the 
contents  of  the  paper,  although  some  letters  and  parts  of 
letters  were  missing  in  the  places  where  the  paper  had 
parted. 

"William  P.  Webb  testified,  that  the  paper  was  handed 
to  him,  in  the  condition  it  then  was,  by  Samuel  H.  Pow- 
ell, the  father  of  the  proponents,  about  the  —  day  of — , 
1854;  and  that  he  renounced  his  right  to  execute  the 
same,  in  open  court,  on  the  —  day  of  — ,  1854.  He  also 
stated,  on  cross  examination,  that  he  had  never  heard  said 
Milton  Powell  say  a  word  about  the  will,  or  speak  of  hav- 
ing a  will ;  and  that  he  had  never  seen  or  heard  of  this 
paper,  until  it  was  handed  to  him  by  said  Samuel  H. 
Powell,  as  above  stated,  at  his  ofiice." 

The  contestants  then  introduced  a  deed,  dated  May  9, 
1854,  and  attested  by  two  witnesses,  by  which  said  Milton 
Powell,  in  consideration  of  the  sum  of  $10,825,  conveyed 
certain  lands  and  slaves  to  Jeremiah  P.  Davis,  "as  trustee 
of  Susan  Davis  and  her  heirs."  "It  was  admitted,  that  the 
lands  and  slaves  conveyed  by  this  deed  were  the  several 
lands  and  slaves  mentioned  and  bequeathed  in  and  by  said 
will."  The  proponents  then  offered  in  evidence  a  decree 
rendered  by  the  chancery  court  of  Greene  county,  at  its 
January  term,  1856,  in  a  suit  wherein  A.  R.  Davis,  as 
administrator  of  said  Milton  Powell,  deceased,  was  plain- 
tiff, and  said  J.  P.  Davis  and  wife  were  defendants  ;  which 
decree  annulled  and  canceled  the  deed  above  described. 

"This  was  all  the  evidence  in  the  cause ;  and  thereupon 
the  court  ruled,  that  the  evidence  was  sufficient  to  estab- 
lish the  paper  propounded  for  probate,  as  to  the  personal 
estate,  and  that  the  deed  to  Davis  and  wife  did  not  revoke 
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tliesame;  to  which  rulings  of  the  court  the  contestants 
excepted,"  and  which  they  now  assign  as  error. 

S.  F.  Hale,  for  the  appellants. — 1.  The  third  plea  was 
good,  and  the  demurrer  to  it  ought  not  to  have  been  sus- 
tained. It  was  competent  for  the  testator  to  have  revoked 
his  will,  as  the  plea  alleges  he  did,  by  deed  attested  by 
two  subscribing  witnesses. — Code,  §  1613. 

2.  The  court  erred,  also,  in  sustaining  the  demurrer  to 
the  fourth  plea.  If  a  testator,  after  making  his  will,  con- 
veys the  whole  of  his  property  to  a  third  person,  the  con- 
veyance operates  a  revocation  of  the  will ;  and  if  he  sells 
and  conveys  onh^  a  part  of  the  property,  this  is  a  revoca- 
tion pro  tanto. — 1  Jarman  on  Wills,  168-9;  Attorney- 
General  V.  Vicar,  8  Vesey,  279 ;  Wilson  v.  Walton, 
7  Johns.  Ch.  258  ;  4  Barr,  88. 

3.  The  error  of  the  court,  in  sustaining  the  demurrer 
to  these  pleas,  is  not  shown  by  the  record  to  have  been 
harmless.  It  does  not  appear  that  the  contestants,  on  the 
trial  of  the  issue  joined  on  the  first  plea,  had  the  full  ben- 
efit of  the  matters  set  up  in  the  third  and  fourth  pleas. 

4.  The  evidence  was  not  sufiicient  to  authorize  the  ad- 
mission to  record  of  the  paper  propounded  for  probate. 
The  paper  came  from  the  possession  of  the  father  of  the 
principal  legatees,  and  was  not  shown  to  have  ever  been 
in  the  testator's  possession,  or  among  his  papei*s.  It  was 
in  a  dilapidated  condition,  and  showed  on  its  face  that  it 
had  not  been  preserved  with  care.  These  fixcts,  in  con- 
nection with  the  entire  absence  of  any  testimony  connect- 
ing the  paper  with  the  testator,  and  the  further  fact  that 
it  gives  much  the  larger  portion  of  his  estate  to  the  family 
of  one  brother,  to  the  exclusion  of  his  other  brothers  and 
sisters,  without  any  apparent  motive,  raise  a  strong  pre- 
sumption against  the  validity  of  the  paper  as  a  will ;  and 
it  cannot  be  admitted  to  probate  on  proof  of  the  testator's 
handwriting  alone. — Wood  v.  Goodlake,  7  Eng.  Ec.  R. 
70;  Crisp  &  Rydei;v.  Walpole,  4  ib.  202  ;  Russell  v.  Mar- 
riatt,  6  ih.  268. 

5.  To  make  a  will,  the  animus  testandi  must  exist ;  and 
the  tact  that  this  paper  was  not  given   into  the  hands  of 
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any  custodian,  nor  filed  away  among  the  valuable  papers 
of  the  deceased,  but  was  produced  to  the  court  torn  and 
defaced,  repels  the  idea  that  it  was  intended  to  operate  as 
a  will. 

Wm.  p.  Webb,  contra. — 1.  The  sustaining  of  the  demur- 
rers to  the  third  and  fourth  pleas,  even  if  erroneous,  did 
not  injure  the  appellants,  because  they  had  the  full  benefit 
of  the  same  defense  under  the  issue  joined  on  the  first 
plea. — Dunlap  v.  Robinson,  28  Ala.  100. 

2.  These  pleas  were  defective  in  substance.  The  facts 
alleged  in  the  third,  taken  most  strongly  against  the 
pleader,  do  not  show  a  revocation  of  the  will.  Revocation 
is  a  question  of  intent.  The  testator  might  make  and 
sign  the  deed,  as  alleged,  without  the  animo  revocandi;  or 
the  deed  might  have  conveyed  only  a  portion  of  the  prop- 
erty, and  the  will  remained   good   as  to   the   residuum. — 

I  Jarman  on  Wills,  155;  Carter  v.  Thomas,  4  Greenl. 
341 ;  Hall  v.  Humphrey,  9   Pick.   350 ;  Brush   v.  Brush, 

II  Ohio,  287 ;  Beard  v.  Beard,  3  Atk.  72. 

3.  The  probate  of  the  will,  as  to  the  personal  estate, 
was  governed  by  the  law  in  force  before  the  adoption  of 
the  Code. — Iloftman  v.  IIofi:man,  26  Ala.  535. 

4.  Proof  of  the  testator's  signature  and  handwriting 
was  suflUcient  to  authorize  the  probate  of  the  will. — 
1  Stew.  30 ;  4  Ala.  248 ;  10  Ala.  982.  The  Enghsh  rule, 
as  established  by  the  cases  cited  by  the  appellants'  counsel, 
is,  "that  the  ecclesiastical  courts  will  not  admit  to  pro- 
bate upon  a  mere  preponderance  of  testimony,  where 
there  was  conflict  and  suspicious  circumstances."  If  that 
rule  be  held  to  obtain  in  this  State,  it  can  have  no  appli- 
cation to  this  case,  because  there  was  no  conflict  in  the 
evidence.  The  paper  was  not  so  torn,  worn,  or  dilapida- 
ted, that  it  could  not  be  easily  read.  On  the  subject  of 
dilapidation  and  obliteration,  see  Code,  §  1613 ;  1  Wil- 
liams on  Executors,  129  ;  22  English  Law  and  Equity 
Reports,  627. 

5.  The  will  was  not  revoked  by  the  subsequent  execu- 
tion of  the  deed  to  Davis  and  wife.  That  a  deed  void  at 
law,  or  voidable  in  equity,  is  not  a  revocation  of  a  prio  r 
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will,  see  1  Jarman  on  Wills,  152,  (top,  182).  That  the 
will  was  properly  admitted  to  probate,  as  to  residuum,  if 
the  deed  operated  a  partial  revocation,  see  4  Greenl.  341. 

STON'E,  J. — It  has  been  settled  in  this  court,  that  in  a 
contest  as  to  the  validity  of  a  will,  if  the  primary  court 
improperly  sustain  a  denmrrer  to  one  of  the  contestant's 
pleas,  this  will  aftbrd  no  ground  for  the  reversal  of  the 
case,  if  the  contestant  had  the  full  benefit  of  the  same 
facts  under  the  issues  presented  by  his  other  pleas. — Dun- 
lap  V.  Robinson,  28  Ala.  100. 

In  this  case,  the  contestant,  as  is  shown  by  the  record, 
had  the  tuU  benefit  on  the  trial  of  the  facts  he  would  have 
offered  in  evidence  under  the  third  and  fourth  pleas  ;  and, 
under  the  authority  of  the  case  of  Dunlap  v.  Robinson, 
supra,  we  deem  it  unnecessary  to  pronounce  on  the  valid- 
ity of  those  pleas.  If  the  demurrer  was  improperly  sus- 
tained, it  was,  at  most,  error  without  injury. — Spivey  v. 
McGchee,  21  Ala.  417  ;  Jones  v.  Graham,  24  Ala.  451 ; 
Gilmer  &  Taylor  v.  City  Council  of  Montgomery,  26  Ala. 
665. 

This  narrows  the  investigation  in  this  case  to  two  ques- 
tions :  1st,  did  the  deed  of  May  9,  1854,  operate  a  revoca- 
tion of  the  will?  2d,  is  the  proof  of  the  execution  of  the 
will  sufficient  to  establish  it  as  a  will  of  personal  property? 

On  the  question  first  above  propounded,  it  may  not  be 
out  of  place  to  remark,  that  in  England,  much  critical 
learning  has  been  displayed  on  the  subject  of  implied 
revocations  of  wills.  See  a  full  discussion  of  this  subject 
in  1  Jarman  on  Wills,  marginal  pages  130  to  153.  In 
that  country,  it  seems  to  be  settled  that,  prior  to  the  year 
1837,  a  will  would  be  impliedly  revoked,  by  a  deed  which, 
though  operative  at  law,  was  impeachable  in  equity.  On 
the  other  hand,  it  was  declared  that  a  conveyance  which 
was  void  at  law,  on  account  of  the  incapacity  of  the 
grantor,  or  for  fraud  or  covin,  would  not  revoke  a  prior 
will,  which  disposed  of  the  property. — See  1  Jarman  on 
Wills,  151-2;  Simpson  v.  Walker,  5  Simons,  1. 

Our  Code  has  introduced  a  different  rule.  It  declares, 
(§  1002,)  that  "when  any  testator,  after  making  his  will. 
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makes  any  contract  for  the  conveyance  of  any  property 
devised  in  such  will,  and  the  whole  or  any  part  of  the 
purchase-money  remains  unpaid  to  such  testator  at  his 
death,  the  disposition  of  the  property  by  such  contract  is 
not  a  revocation  of  the  devise,  either  at  law  or  equity, 
unless  it  clearly  appear  by  the  contract,  or  some  other 
instrument  in  writing,  to  be  intended  as  a  revocation;  and 
such  property  passes  to  such  devisee,  subject  to  the  same 
remedies  for  a  specific  performance  thereof,  in  favor  of 
the  persons  entitled  thereto,  against  the  person  to  whom 
such  devise  was  made,  as  might  be  had,  in  law  or  equity, 
against  the  heirs  of  the  testator,  had  the  same  descended 
to  them ;  and  the  purchase-money,  when  recovered  by  the 
executor  of  the  testator,  must  be  paid  to  the  devisee  of 
such  property." 

Section  1603  reads  thus :  "A  charge,  or  incumbrance, 
upon  any  real  or  personal  property,  to  secure  any  money, 
or  the  performance  of  any  contract,  does  not  operate  as  a 
revocation  of  any  devise  or  bequest  of  such  estate  previ- 
ously executed,  unless  it  appears  from  the  will,  or  instru- 
ment creating  such  charge  or  incumbrance,  that  such  was 
the  intention  of  the  testator."  See,  also,  §§  1604, 1605, 1613. 

By  these  sections,  we  understand  it  to  be  the  intention 
of  our  legislature,  to  declare  that  an  alteration  of  the  estate 
devised  or  bequeathed  does  not,  per  se,  revoke  the  will, 
but  that  whatever  interest  remains  in  the  testator  pass- 
es by  the  will  to  his  devisee  or  legatee,  unless  the  inten- 
tion to  revoke  expressly  appears.  Applying  this  rule  to 
the  case  before  us,  we  find  that  a  substantial  interest  re- 
mained in  the  testator  ;  either  a  large  balance  of  unpaid 
purchase-money,  or,  more  likely,  a  right  to  vacate  the 
deed  of  May,  1854,  on  accountof  fraud  in  its  procurement. 

There  is  another  answer  to  this  objection,  which  au- 
thorized the  probate  of  this  will,  if  its  execution  was 
sufficiently  proved.  The  will,  after  an  unsuccessful  at- 
tempt to  dispose  of  the  realty,  bequeaths  the  testator's 
entire  slave  property,  without  giving  their  names  or 
number.  There  is  also  a  residuary  clause,  which  disposes 
of  all  the  rest  of  his  estate.  The  deed  only  conveys  cer- 
tain lands,  and  certain  designated  slaves.    Whether  the 
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deed  conveyed  all  the  slaves  owned  by  the  testator,  or 
what  composed  the  rest  of  his  estate,  the  record  does  not 
inform  us.  We  are  satisfied  that,  conceding  to  the  deed 
full  operation  according  to  its  terms,  the  will  was  prove- 
able  on  account  of  this  residuum. — See  Taylor  v.  Kelly,  at 
the  present  term. 

The  only  remaining  inquiry  questions  the  suiRciency 
of  the  proof  of  the  execution  of  the  will.  In  Hoffman  v. 
Iloftman,  26  Ala.  535,  this  court,  in  considering  the  effect 
of  the  Code  on  wills  of  personalty,  executed  before  it 
w^ent  into  operation,  held  that,  in  such  case,  the  fact  that 
the  testator  died  after  the  Code  became  operative  did  not 
render  it  necessary  that  the  proof  should  conform  to  the 
requirements  of  section  1611  of  the  Code.  Under  our 
former  statute,  a  will  of  personalty  was  valid  without 
subscribing  witnesses,  and  proof  of  handwriting  was  suffi- 
cient to  admit  it  to  probate. — McGrew  v.  McGrew, 
1  Stew.  &Por.  30;  Shields  v.  Alston,  4  Ala.  248;  Hil- 
liard  v.  Binford,  10  Ala.  982. 

In  this  case,  we  think  the  proof  of  the  handwriting  was 
sufficient.  Four  witnesses  testify  to  their  belief  of  the 
genuineness  of  the  handwriting,  and  there  is  no  opposing 
proof  True,  the  bill  of  exceptions  recites,  that  the  will 
was  in  a  "dilapidated  condition";  but  the  marks  it  bore 
were  those  of  age  and  careless  custody,  not  of  any  attempt 
at  its  destruction.  The  entire  will  was  legible.  Under 
these  circumstances,  we  know  of  no  rule  of  law  which 
will  justify  us  in  pronouncing  against  the  validity  of  the 
will. 

The  judgment  of  the  probate  court  is  affirmed. 
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TURNER  vs.  ROUXDTREE. 

[actiox  on  contract  to  kecover  overseer's  wages.] 

1.  Variance  betweeti  original  and  amended  complaint  not  available  on  demurrer. — A 
variance  between  the  orio;iual  and  ameuded  complaints  cannot  be  reached 
by  general  demurrer  to  the  amended  complaint  :  a  motion  to  strike  out  the 
amended  complaint  is  the  proper  njode  of  taking  advantage  of  such 
variance. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  Nat.  Cook. 

The  original  complaint  in  this  case  was  as  follows  : 
"Lewis  Turner        ^      The  ph\intiff  claims  of  the  de- 
vs.  V  fendant  the  sum  of  ^300,  for  work 

Seaborn  J.  Roundtree.  J  and  labor  done  by  plaintiff  for 
defendant,  at  his  instance  and  request;  also,  a  like  sum 
for  so  much  corn,  fodder  and  oats,  sold  and  delivered  bj 
plaintiif  to  defendant,  at  his  like  instance  and  request ; 
also,  a  like  sum  for  money  paid,  laid  out  and  expended, 
by  plaintifl' for  defendant,  at  his  instance  and  request; 
and  a  like  sum  for  money  had  and  received  by  defendant, 
to  and  for  plaintiff's  use ;  which  sum  of  money,  with  the 
interest  thereon,  is  due  to  plaintiff." 

An  amended  complaint  was   afterwards   filed,  in  these 
words : 

"The  plaintiff  claims  of  the  defendant  $300,  for  this  : 
Defendant  employed  plaintiff  as  an  overseer,  for  the  year 
1854,  in  said  county,  to  take  charge  of  his  hands  and 
stock,  and  to  make  a  crop  on  his  plantation  ;  for  which 
said  service  defendant  agreed  to  give  and  allow  plaintiff 
one-fifth  of  all  the  corn,  fodder,  oats,  and  other  crops 
made  on  said  plantation  during  said  year.  And  plaintiff 
avers,  that  he  did  go  on  defendant's  plantation,  and  act 
as  an  overseer,  and  did  take  charge  of  defendant's  hands 
and  stock  thereon  for  said  year,  and  performed  his  duty 
as  such  until  said  crop  was  made,   when   defendant   dis- 
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charged  plaintifl'  from  said  employment,  and  refused  to 
pay  him  for  said  service ;  and  plaintifiT  avers,  that  his  por- 
tion of  the  crops  of  corn,  fodder  and  oats,  raised  on  said 
phmtation  for  said  year,  was  reasonably  worth  said  sura 
of  $300,  which,  with  the  interest  thereon,  is  now  due  and 
unpaid. 

"And  plaintiff  claims  of  defendant  a  like  sum  of  $300, 
for  this  :  On  the  third  day  of  October,  1854,  in  said  county, 
plaintift'  and  defendant  agreed  to  refer  all  their  matters 
in  dispute,  in  relation  to  the  crops  grown  by  them  on 
said  defendant's  plantation  for  the  year  1854,  to  the  arbi- 
trament of  William  Stephens,  Pleasant  Hodges,  and 
Moses  Maples,  and  their  award  thereon  to  be  abided  by 
them  ;  and  plaintiff  avers,  that  said  referees  did  meet,  and 
decide  said  controversy,  and  awarded  to  plaintift",  on  the 
Ttli  October,  1854,  the  one-fifth  part  of  said  crop,  which 
(plaintift' avers)  was  worth  said  sum  of  $300  ;  which  award 
defendant,  on  his  part,  failed  and  refused  to  perform  and 
abide  by ;  which  said  sum  of  money  became  due  and  owing 
to  said  plaintift",  and,  with  the  interest  thereon,  is  still  due 
and  owing  to  him  by  defendant." 

The  court  having  sustained  a  demurrer  to  the  second 
count  of  the  amended  complaint,  "because  of  the  insuffi- 
ciency of  the  breach  thereof,"  the  plaintift'  then  filed,  by 
leave  of  the  court,  the  following  additional  amendment  of 
said  count : 

"The  plaintiff  claims  of  the  defendant  a  like  sum  of 
$300,  for  this :  On  the  third  day  of  October,  1854,  in  said 
county,  plaintift'  and  defendant  agreed  to  refer  all  their 
matters  in  dispute,  in  relation  to  the  crops  grown  by 
them  on  said  defendant's  plantation  for  the  year  1854,  to 
the  arbitrament  of  William  Stephens,  Pleasant  Hodges 
and  Moses  Maples,  and  their  award  thereon  to  be  abided 
by  them ;  and  plaintifiT  avers,  that  said  referees  did  meet, 
and  decide  said  controversy,  and  awarded  to  plaintift",  on 
the  7th  October,  1854,  the  one-fifth  part  of  said  crop, 
which  (plaintift"  avers)  was  worth  said  sum  of  $300;  Avliich 
award  defendant,  on  his  part,  failed  and  refused  to  per- 
form and  abide  by,  and  refused  to  deliver  or  give  to  said 
plaintift"  the  one-fifth  part   of  said  crop,  according  to  the 
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terms  of  said  award,  though  often  requested  so  to  do  ; 
which  said  sum  of  money  thereby  became  due  and  owing 
to  said  plaintiff,  and,  with  the  interest  thereon,  is  still 
due  and  owing  to  him  by  said  defendant." 

The  court  sustained  a  demurrer  to  the  complaint  as 
thus  amended,  "on  the  ground  that  the  cause  of  action 
in  said  amended  complaint  is  a  departure  from  the  cause 
of  action  set  out  in  the  original  complaint;"  and  this 
ruling  of  the  court  is  now  assigned  as  error. 

Robinson  &  Jones,  for  the  appellant. 

RICE,  C.  J. — Even  if  there  be  an  unauthorized  and  radi- 
cal variance  between  the  cause  of  action  set  forth  in  the 
amended  complaint  and  that  set  forth  in  the  original 
complaint,  a  motion  to  reject  or  strike  out  the  amended 
complaint  was  the  proper  mode  of  claiming  advantage  of 
the  variance. — Chapman  v.  Spence,  22  Ala.  588  ;  Ex  ixtrte 
Ryan,  9  Ala.  89.  By  failing  to  make  such  motion,  and 
filing  a  general  demurrer  to  the  amended  complaint,  the 
defendant  waived  all  objection  arising  out  of  the  variance. 
Bryan  v.  Wilson,  27  Ala.  208 ;  Cleveland  v.  Chandler, 
3  Stew.  489 ;  Callison  v.  Lemons,  2  Porter's  R.  145 ;  Cobb 
V.  Miller,  9  Ala.  499. 

It  is  true,  that  a  departure  in  pleading  may  be  taken 
advantage  of,  by  general  demurrer. — McAden  v.  Gibson, 
5  Ala.  341.  But  such  a  departure  never  can  occur  in  a 
complaint,  nor  until  the  replication  ;  and  is  entirely  differ- 
ent from  such  a  variance  as  we  are  now  considering. — 
1  Chitty's  PL  644. 

Although  a  general  demurrer  goes  back  to  the  first 
substantial  defect  in  pleading,  (1  Chitty's  PL  668  ;)  yet 
it  does  not  reach  extrinsic  matter,  not  disclosed  on  the  face 
of  the  pleading.  When  an  amended  complaint  is  filed,  and 
demurred  to,  it  must  be  treated  as  if  it  were  the  original 
complaint,  and  properly  filed.  It  becomes  the  pleading 
first  in  order ;  and  a  general  demurrer  to  it  cannot  extend 
back  to  any  thing  behind  it,  but  raises  the  single  question, 
whether  on  its  face,  and  without  reference  to  any  extrinsic 
matter,  it  is  legally  sufficient. — 1  Chitty's  PL    661.     If  it 
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be  free  from  any   defect  in   substance   on   its  face,   tlie 
demurrer  to  it  should  be  overruled. 

The  amended  complaint  in  this  case,  to  which  the  court 
below  sustained  the  demurrer,  is  deemed  by  us  legally 
sufficient.  There  was  error  in  sustaining  the  demurrer 
to  it ;  and  therefore  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 


OVERDEER  &  AUGHI]ST3AUGII  vs.  WILEY, 
BANKS  &  Co. 

[assumpsit  ox  promissory  note  by  payee  against  maker.] 

1.  Joint  2}lea  by  several,  if  bud  as  to  one,  bad  as  to  all. — A  joint  plea  by  several  de- 
fendants, which  is  bad  as  to  one,  is  bad  as  to  all. 

2.  Gratuitous  promise. — A  promise  by  a  creditor,  in  consideration  of  the  execu- 
tion of  a  note  by  his  debtor  for  a  debt  already  due,  to  supply  him  with  goods 
in  future,  is  without  consideration. 

3.  When  misrq)resentation  does  not  constitute  fraud. — If  a  creditor,  for  the  purpose 
of  obtaining  his  debtor's  note  for  a  debt  already  due,  falsely  and  fraudulent- 
ly promises  to  supply  him  with  goods  for  a  specified  future  time,  this  con- 
stitutes no  defense  to  au  action  on  the  note. 

Appeal  from  the  Circuit  Court  of  Jackson. 
The  record  does  not  show  the  name   of  the  presiding 
judge. 

This  action  was  brought  by  Wiley,  Banks  &  Co., 
against  Overdeer  &;  Aughinbaugh,  as  partners,  Benjamin 
F.  Gibson,  and  Samuel  C.  Norwood  ;  and  was  founded  on 
the  defendants'  promissory  note  for  $300,  dated  June  6th, 
1850,  and  payable  May  1st,  1852.  The  defendants  filed 
five  joint  pleas,  the  first  of  which  was  the  general  issue ; 
and  the  others  specialpleas,  the  material  portions  of  which 
are  stated  in  the  opinion  of  the  court.  The  sustaining  of 
a  demurrer  to  the  several  special  pleas  is  the  matter 
now  assigned  as  error. 
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N.  Robinson,  for  the  appellants. 
Robert  C.  Brickell,  contra. 

WALKER,  J.— The  second,  third,  fourth  and  fifth 
pleas  are  joint  'pleas  by  all  the  four  defendants,  and  set  up 
the  matters  therein  contained  as  defenses  to  the  entire 
action  by  all  the  defendants.  The  demurrers  were  prop- 
erly sustained  to  those  pleas,  unless  they  were  good  de- 
fenses to  the  action  as  to  all  the  defendants.  If  Gibson 
and  ITorwood  alone  were,  upon  the  facts  averred,  free 
from  liability  on  the  note  sued  upon,  a  separate  plea  by 
them  was  necessary.  A  joint  plea  by  the  four  defendants, 
which  is  bad  as  to  Overdeer  &  Auo-hinbauo-h,  must  also 
be  bad  as  to  the  other  two  defendants.  The  principle  is 
thus  stated  in  Chitty  on  Pleading,  page  598  :  "A  plea 
which  is  bad  in  part,  is  bad  in  Mo ;  if,  therefore,  two  de- 
fendants join  in  a  plea,  which  is  sufficient  for  one,  but  not 
for  the  other,  the  plea  is  bad  as  to  both."  It  is,  therefore, 
in  this  case,  only  necessary  for  us  to  inquire,  whether  the 
matters  averred  in  the  pleas  constitute  a  good  defense  as 
to  all  the  defendants. 

The  second  plea  alleges,  that  the  note  which  is  the 
predicate  of  the  suit  was  given  for  an  antecedent  debt  of 
Overdeer  &  Aughinbaugh,  and  that  the  defendants  Gibson 
and  Norwood  were  induced  to  sign  the  note,  by  a  promise 
of  one  of  plaintifts,  that  they  would  for  the  next  three 
years  supply  Overdeer  &  Aughinbaugh,  upon  the  usual 
time  and  terms,  with  dry  goods,  to  be  retailed,  so  as  to 
enable  them  to  continue  their  business  and  pay  the  note; 
that  this  promise  was  totally  disregarded  on  the  part  of 
the  plaintiffs,  notwithstanding  application  Tvas  made  to 
them  for  a  compliance  with  it ;  and  the  plaintiff"  who  made 
the  promise  revoked,  by  a  private  communication,  a  letter 
of  credit  which  he  gave  to  his  house  in  Charleston. 

The  third  plea  is  different  from  the  second,  in  this, 
that  it  avers  that  the  promise  to  supply,  for  the  next  three 
years,  goods  to  Overdeer  &  Aughinbaugh,  was  made  as  an 
inducement  to  all  the  defendants  to  sign  the  note ;  and 
that  the  promise  was  fraudulently  made,  without  any 
ntention  of  complying  with  it. 
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The  fourth  and  fifth  pleas  set  up  the  same  matters  with 
the  second  and  third,  and  super-add  the  conclusion,  that 
the  note  was  without  consideration,  and  was  fraudulently 
obtained.  The  conclusions  averred  in  the  fourth  and  fifth 
pleas  add  nothing  to  their  sufficiency  ;  and  those  pleas, 
therefore,  present  precisely  the  same  question  with  the 
second  and  third. 

As  to  Overdeer  &  Aughinbaugh,  the  pleas  are  clearly 
bad.  The  note  was  given  for  their  antecedent  debt,  the 
correctness  of  which  is  not  denied  in  the  plea.  The  note 
was,  therefore,  as  to  them,  founded  on  a  valid  and  valuable 
consideration,  co-extensive  in  amount  with  it.  The  promise 
to  supply  goods  in  future  was,  as  to  Overdeer  &  Aughin- 
baugh, gratuitous,  without  consideration,  and,  therefore, 
not  susceptible  of  enforcement  in  a  court  of  law. 

The  defense  of  fraud  is  not  available  to  the  principal 
debtors.  However  false  and  deceitful  may  have  been  the 
representations  of  that  one  of  the  plaintiffs  who  took  the 
note,  they  do  not  constitute  fraud  in  contemplation  of 
law,  as  to  Overdeer  &  Aughinbaugh.  A  misrepresenta- 
tion, to  constitute  a  fraud  as  to  any  person  available  in 
a  court  of  justice,  must  be  prejudicial,  i^o  action  lies  for, 
and  no  defense  can  be  based  on,  a  misrepresentation, 
without  damage  or  harm.  "Fraud,  without  damage, 
gives  no  cause  of  action ;  but  when  these  two  do  concur, 
and  meet  together,  there  an  action  lieth."  Overdeer  & 
Aughinbaugh  owed  the  debt  for  which  the  note  was  given. 
The  note  was  given  payable  after  the  expiration  of  near 
two  years.  In  giving  the  note,  Overdeer  &  Aughinbaugh 
have  certainly  done  nothing  harmful  to  themselves ;  and, 
if  induced  to  give  the  note  by  deceit,  the  deceit  has  cer- 
tainly not  prejudiced  them.  So  far  as  they  are  concerned, 
it  was  simply  a  promise  to  pay,  at  a  future  day,  a  debt 
already  due. 

It  is  proper  to  remark,  that  this  suit  was  instituted 
before  the  adoption  of  the  Code  ;  and  therefore  the  pro- 
vision of  the  Code,  requiring  a  party  demurring  to  specify 
the  grounds  of  demurrer,  does  not  apply  to  the  case. — 
Code,  §  2253. 

The  judgment  of  the  court  below  is  affirmed. 
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STERNS  vs.  WEATHERS,  Adm'r,  &c. 

[assumpsit  by  widow  against  administrator  of  deceased  husband.] 

1.  Woman^s  law  of  18i8  not  retroactive. — The  act  of  1848,  securing  to  married 
women  their  separate  estates,  does  notaifect  the  husband's  right  to  reduce 
to  possession  choses  in  action  belonging  to  the  wife  which  accrued  prior  to 
the  passage  of  the  act. 

2.  When  legacy  accrues. — Where  the  testator's  estate  is  able  to  pay  all  his 
debts,  the  expenses  of  executing  the  will,  and  specific  legacies,  a  legatee's 
right  to  a  pecuniary  legacy  accrues  at  the  moment  of  the  testator's  death, 
although  he  may  then  have  no  right  to  demand  payment. 

3.  HiisbanrTs  right  to  wife's  choses  in  action. — At  common  law,  and  in  this  State 
prior  to  the  passage  of  the  "woman's  law"  of  1848,  the  husband  acquired, 
by  marriage,  the  right  to  reduce  to  possession,  at  any  time  during  the  cov- 
erture, his  wife's  choses  in  action,  and  thereby  become  the  absolute  owner 
of  them. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  Mrs.  Jane  Sterns,  the  ap- 
pellant, against  the  administrator  of  Samuel  "Weathers, 
deceased,  who  was  her  former  husband,  to  recover  $500 
belonging  to  her  separate  estate,  alleged  to  have  been 
received  by  said  Weathers  on  the  8th  N^ovember,  1849. 
The  bill  of  exceptions,  which  presents  all  the  facts  of  the 
case,  is  as  follows : 

"The  plaintiff  proved,  that  in  1847,  and  from  that  time 
until  the  death  of  defendant's  intestate,  which  occurred 
in  Barbour  county  in  1852,  and  for  some  years  prior  to 
1848,  plaintiff  and  defendant'sintestate  were  domiciled  in 
this  State  as  husband  and  wife,  she  having  been  the  wife 
of  said  defendant's  intestate;  that  in  January,  1848,  the 
will  of  Uriah  Helmes,  who  died  in  Muscogee  county, 
Georgia,  in  1847,  and  who  was  plaintiff's  father,  was  ad- 
mitted to  probate  in  Georgia,  and  plaintiff  became  entitled 
to  a  legacy  of  |500  under  said  will ;  that  on  the  8th  No- 
vember, 1849,  defendant's  intestate  received  said  legacy 
in  full  from  the  executors  of  said  Helmes  in  Georgia,  and 
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executed  therefor  a  receipt  as  follows":  (The  reciept  is  in 
the  usual  form,  and  requires  no  further  notice.)  "It  was 
shown,  also,  that  said  Weathers  had  appropriated  said 
sum  to  his  own  use,  and  that  the  defendant  was  his  ad- 
ministrator. Upon  this  state  of  tacts,  conceded  by  both 
parties  to  be  true,  and  there  being  no  other  evidence  in 
the  case,  the  court  charged  the  jury,  that  the  plaintiff  was 
not  entitled  to  recover  in  a  court  of  law,  and  that  they 
must  find  for  the  the  defendant ;  to  which  charge  the 
plaintifi:' excepted,"  and  which  is  now  assigned  as  error. 

PuGH  &  Bullock,  for  the  appellant. 
L.  L.  Cato,  contra. 

STONE,  J. — It  may  be  conceded,  without  affecting  the 
result  of  this  case,  that  at  the  time  the  woman's  law  wont 
into  operation,  March  1,  1848,  the  marital  right  of  Samuel 
Weathers  had  not  attached  to  the  pecuniary  legacy  of 
five  hundred  dollars,  bequeathed  to  the  plaintifi' under  the 
will  of  her  father.  In  IN'ovembcr,  1849,  he  did  reduce  the 
legacy  to  possession ;  and  the  question  is,  did  the  act  of 
1848  take  away  his  right,  as  husband,  to  do  so  ? 

The  act  of  1848  does  not  operate  on  rights  which  exist- 
ed at  the  time  of  its  enactment.— See  Manning  v.  Manning, 
24  Ala.  886.  That  portion  of  the  statute,  which,  it  is 
thought,  bears  on  this  question,  is  in  the  following  lan- 
guage: "If  any  such  estate  shall,  after  marriage,  by  de- 
scent, gift,  demise,  or  otherwise,  accrue  to  any  woman," 
such  property  is  her  separate  estate.  When  did  this  prop- 
erty accrue  to  the  plaintifi'?  The  answer  must  be,  at  the 
death  of  the  testator ;  because,  if  she  had  died  the  next 
day,  the  legacy  would  have  gone  to  her  personal  repre- 
sentative. In  other  words,  the  legacy  would  not  have 
lapsed.  It  is  no  answer  to  this,  that  probably  she  could 
not  then  demand  the  payment  of  the  legacy.  If  the  estate 
was  able  to  pay  the  debts  of  the  testator,  the  expenses  of 
executing  the  will,  and  any  special  legacies  he  bequeathed 
by  the  will,  her  right  accrued  the  very  moment  the  testator 
died. — Ilardy  v.  Boaz,  29  Ala.  168 ;  Kidd  v.  Montague, 
19  Ala.  619. 
46 


714  ALABAMA. 


Smedley  v.  Smedley. 


It  follows  from  what  we  have  said,  that  this  legacy  did 
not  accrue  to  the  plaintiif  after  the  statute  of  1848  was 
passed ;  and  hence  the  plaintiif  can  claim  no  rights  under 
its  provisions.  Both  the  marriage  of  the  plaintiff  with 
Mr.  Weathers,  and  the  death  of  the  testator,  dating  be- 
fore March  1,  1848,  the  marital  rights  of  Mr.  Weathers 
must  be  determined  by  the  common  law.  Under  that 
system,  he  acquired  by  his  marriage  the  right  to  reduce, 
during  the  continuance  of  the  coverture,  his  wife's  choses 
in  action  into  possession,  and  thus  become  the  absolute 
owner  of  them.  He  did  reduce  this  fund  to  possession 
during  the  coverture. — See  Pickens  and  Wife  v.  Oliver, 
29  Ala.  528,  and  authorities  cited. 

The  circuit  court  did  not  err,  in  holding  that  the  plain- 
tiff could  not  maintain  this  action  ;  and  its  judgment  is 
affirmed. 


SMEDLEY  vs.  SMEDLEY. 

[bill  in  equity  by  wife  for  divorce  ox  ground  of  cruelty.] 

1.  Cruelty  defined. — Actual  violence  on  the  part  of  the  husband  is  not  neces- 
sary to  constitute  legal  cruelty  :  any  conduct  on  his  part,  which  furnishes 
reasonable  apprehension  that  the  continuance  of  the  cohabitation  would  be 
attended  with  bodily  harm  to  the  wife,  is  cruelty. 

2.  Allegation  of  cruelty. — Where  the  wife's  bill  alleged,  that  her  husband,  "soon 
after  their  marriage,  commenced  treating  her,  and  did  treat  her,  with  cru- 
elty and  inhumanity  ;  that  on  various  occasions  he  has  inflicted  blows  upon 
her  in  anger,  and  with  much  violence,  thereby  endangering  her  health  and 
life  ;  that  he  has  refused  to  supply  her  with  the  necessaries  and  comforts  of 
life,  when  it  was  in  his  power  to  have  supplied  her  with  them  ;  that  he  still 
persists  in  this  course  of  treatment  towards  her  ;  and  that  she  cannot,  with 
any  degree  of  comfort  or  safety,  continue  longer  to  live  with  him," — hdd, 
that  the  allegations  were  sufficiently  definite  and  certain. 

Appeal  from  the  Chancery  Court  at  Wetumpka. 
Heard  before  the  Hon.  James  B.  Clark. 
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This  bill  was  filed  by  Mrs.  Harriet  Smedlej,  by  her 
next  friend,  to  obtain  a  divorce  from  her  husband,  George 
Smedley,  on  the  ground  of  cruelty.  The  only  allegations 
of  the  bill,  respecting  the  defendant's  cruel  treatment, 
were  as  follows :  "That  her  said  husband,  soon  after  their 
marriage,  commenced  treating  her,  and  did  treat  her, 
with  cruelty  and  inhumanity ;  that  on  various  occasions 
he  has  inflicted  blows  upon  her  in  anger,  and  w^th  much 
violence,  thereby  endangering  her  health  and  life:  that 
he  has  refused  to  supply  her  with  the  necessaries  and 
comforts  of  life,  when  it  was  in  his  power  to  have  supplied 
her  with  them ;  that  he  still  persists  in  this  course  of 
treatment  towards  her;  and  that  she  cannot,  with  any 
degree  of  comfort  or  safety,  continue  longer  to  live  with 
him."  The  chancellor  sustained  a  demurrer  to  the  bill^ 
on  the  ground  "that  the  acts  of  cruel  treatment,  with  the 
times  and  places,  must  be  stated";  and  his  decree,  dis- 
missing the  bill  without  prejudice,  is  now  assigned  as  error. 

Wm.  II.  NoRTHiNGTON,  for  the  appellant. 
Jonathan  Haralson,  contra. 

RICE,  C.  J. — According  to  the  authorities,  the  suit  for 
divorce,  on  the  ground  of  cruelty,  is  substantially  a  pro- 
ceeding quia  timet.  The  court  interferes,  not  merely  be- 
cause acts  of  cruelty  have  been  committed,  nor  to  punish 
such  acts,  but  to  aiford  protection  to  the  complainant  for 
the  future. — Bishop  on  Marriage  and  Divorce,  §§  454-501, 
where  the  authorities  are  collected. 

Any  conduct  on  the  part  of  the  husband,  which  fur- 
nislies  reasonable  apprehension  that  the  continuance  of 
the  cohabitation  would  be  attended  with  bodily  harm  to 
the  wife,  is  legal  cruelty  to  her.  Of  course,  an  act  of  un- 
lawful violence  on  his  part,  occasioning  pain  and  injury 
to  her,  and  implying  future  risk  to  her  life,  limb,  or  health, 
amounts  to  cruelty.  But  there  may  be  cruelty  in  him, 
without  actual  violence.  Thus,  if  he  starve  his  wife,  or, 
if  he  refuse  to  supply  her  with  the  necessaries  of  life, 
w^hen  it  is  in  his  power  to  supply  them,  it  is  cruelty  in  him. 

The  case  made  by  the  bill  of  the  wife,  now  under  con- 
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skleration,  against  lier  husband,  is  a  case  of  marital  tyr- 
anny ;  of  deliberate,  unmanly,  and  continuous  cruelty. 
The  bill  was  filed  within  less  than  six  years  after  the 
marriage,  and  shows  that  the  complainant  had  resided  in 
this  State  three  years  before  the  bill  was  filed  ;  that  the 
cruelty  complained  of  began  soon  after  the  marriage  ;  and 
that  the  husband  persisted  in  it  to  the  filing  of  the  bill. 
"We  think  the  acts  of  cruelty  are  sufiiciently  alleged,  and 
that  there  was  no  necessity  for  greater  particularity  in 
alleging  the  time  when  and  the  place  where  the  cruelty 
occurred.  To  hold  otherwise,  would  be  to  hold  that 
greater  particularity,  in  allegations  of  time  and  place,  is 
requisite  in  a  bill  filed  under  the  Code,  for  divorce  on  the 
ground  of  cruelty,  than  in  indictments  framed  under  the 
Code  for  the  highest  oflfenses  known  to  our  law. 

it  is  true,  that  section  1966  of  the  Code  provides  that 
when  a  divorce  on  the  ground  of  adultery  is  desired,  the 
suit  must  be  brought  "within  one  year  after  the  discovery 
of  the  act  (of  adultery)  charged,"  or  no  decree  can  be  ren- 
dered for  the  complainant.  But  there  is  no  such  provis- 
ion as  to  a  suit  for  divorce  on  the  ground  of  cruelty  ;  and 
we  have  no  authority  for  requiring  a  complainant,  in  such 
a  suit  as  this,  to  allege  more  than  is  alleged  in  the  present 
bill. 

The  chancellor  erred,  in  sustaining  the  demurrer,  and 
dismissing  the  bill ;  and  his  decree  is  reversed,  and  the 
cause  remanded.  The  appellee  must  pay  the  costs  of  the 
appeal. 


JEWETT  vs.  HOOGLAOT). 

[supersedeas  of  fi,  fa.  aoaixst  administrator's  sureties.] 

1.  When  fi.  fa.  against  sureties  may  issue  without  sci.fa. — If  an  execution  against 
an  administrator,  on  a  decree  of  the  probate  court,  is  issued  within  one 
year  after  the  rendition  of  such  decree,  and  returned  "no  property  found," 
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an  execution  may  be  sued  out  ao;aiiist  him  and  his  sureties  after  the  expi- 
ration of  more  than  one  year  from  such  return,  but  within  three  years 
thereafter,  without  a  revival  of  the  decree. 

Appeal  from  the  Probate  Court  of  Mobile. 

The  record  shows  these  facts :  The  estate  of  Alfred  Van 
Cleek  was  decreed  insolvent,  by  said  probate  court,  on 
the  31st  August,  1850,  on  thereport  of  his  administratrix. 
On  the  28tli  June,  1852,  decrees  were  rendered  by  said 
court  against  said  administratrix,  in  favor  of  the  several 
creditors  of  the  estate,  oneof  whom  was  Elbert  Hoogland, 
for  their  ^ro-V«ta  share  of  assets  in  the  hands  of  the  ad- 
ministratrix. On  the  4th  June,  1853,  Hoogland  sued  out 
an  execution  on  his  decree,  which  was  returned  by  the 
sheriff  "no  property  found."  On  the  23d  February,  1855, 
he  sued  out  another  execution,  against  said  administratrix 
and  the  sureties  on  her  official  bond,  of  whom  the  appel- 
lant was  one.  This  execution,  and  another  similar  one, 
which  was  issued  on  the  16th  June,  1855,  were  returned 
"no  property  found."  A  third  execution  against  said  ad- 
ministratrix and  her  sureties,  issued  on  the  28th  August, 
1855,  was  superseded  by  the  appellant,  on  the  ground  that 
there  was  no  decree  which  authorized  it.  On  the  final 
hearing  of  the  proceedings  on  the  supersedeas,  the  above 
stated  facts  being  shown,  the  court  refused  to  quash  the 
execution,  and  dismissed  the  petition  ;  and  its  judgment 
is  now  assigned  as  error. 

E.  S.  Dargan,  for  the  appellant. 
Jno.  T.  Taylor,  contra. 

WALKER,  J. — The  single  question  made  in  this  case, 
is,  whether  an  execution,  against  an  administrator  and 
his  sureties,  can  issue  for  the  first  time  after  the  expira- 
tion of  twelve  months  from  the  return  of  nulla  bona  against 
the  administrator;  or  whether  the  judgment  must  be 
revived  by  scire  facias  against  the  sureties,  notwithstand- 
ing the  primary  judgment  against  the  administrator  may 
not  be  dormant. 
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At  common  law,  it  was  concluded,  i^Tima  facie,  that  a 
judgment  was  "satisfied  and  extinct,"  where  no  execution 
was  issued  within  a  year  and  a  day  ;  and  no  other  mode 
of  revival  was  allowed  hy  the  common  law,  besides  an 
action  of  debt  upon  the  judgment.  To  facilitate  the 
revival  of  judgments,  by  the  statute  of  W.  2, 13  Edw.  I,  the 
plaintiff  was  allowed  to  have  a,  scire  facias  quare  executionem 
non. — 2Bla.  Com.  421;  4  Com.  245,  Execution,  1,4.  Our 
statute,  for  the  revival  of  judgments  by  scire  facias,  is 
similar  to  the  English  statute. 

It  is  thus  perceived,  that  scire  facias  is  a  remedy  for  tlie 
revival  of  a  judgment,  which  the  plaintift  is  permitted  to 
substitute  for  an  action  of  debt  on  the  judgment.  If  the 
judgment  which  the  law  infers  against  tlie  sureties,  as 
contradistinguished  from  the  original  judgment  against 
the  administrator,  is  one  upon  which  an  action  of  debt 
would  not  lie,  a  scire  facias  will  not,  and  the  law  will  not 
deem  a  revival  necessary.  It  is  clear  that  an  action  of 
debt  could  not  be  maintained,  upon  the  liability  to  exe- 
cution resulting  from  the  return  of  nulla  bona.  Where 
debt  can  be  maintained  upon  a  judgment,  the  original 
cause  of  action,  upon  which  the  judgment  is  predicated, 
is,  as  to  the  defendant  in  the  judgment,  merged,  and  no 
suit  could  be  maintained  on  such  original  cause  of  action. 
Higgins'  case,  6  Rep.  44 ;  1  Cliitty  on  Pleading,  105.  The 
cause  of  action  against  the  sureties  of  an  administrator  is 
not  merged  in  the  liability  to  execution,  which  the  law 
infers  from  the  return  of  nulla  bona,  because  the  plaintifl* 
may  have  his  remedy  against  the  sureties  on  the  bond, 
even  after  a  return  of  nulla  bona  on  the  execution  against 
the  principal ;  and  because  the  sureties  are  not  estopped 
from  contesting  the  validity  of  the  bond.  We  conclude, 
that  the  mere  naked  liability  of  the  sureties  to  an  execu- 
tion, resulting  from  the  return  oi  nulla  bona,  is  not  such  a 
judgment  as  that  an  action  of  debt  could  be  maintained 
on  it,  and,  therefore,  not  one  which  the  law  requires  to 
be  revived  by  scire  facias  ;  the  primary  judgment  against 
the  administrator  not  being  dormant. 

In  the  case  of  Thompson  v.  Bondurant  &  King,  15  Ala. 
346,  the  question  before  this  court  was,  whether  the  statu- 
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tory  execution  could  issue  against  one  who  died  before 
the  return  of  nulla  bona.  The  court  remark  in  the  decis- 
ion of  that  case,  '-that  the  rendition  of  the  decree  against 
the  administrator,  the  execution,  and  return  thereon  'no 
property'  by  the  sherift",  are  the  matters  of  record  consti- 
tuting the  judgment;  and  all  the  facts  must  appear  of  record, 
before  the  bond  can  have  the  force  and  effect  of  a  judg- 
ment." We  do  not  understand  the  court  to  mean,  in 
thus  speaking,  that  all  the  incidents  of  a  judgment  attach 
and  belong  to  the  right  of  issuing  execution  against  the 
sureties.  It  is  true  that  there  is  a  judgment,  so  far  as  the 
right  of  issuing  execution  is  concerned ;  but  it  is  estab- 
lished law,  that  it  does  not  operate  as  a  judgment  by 
estopping  the  sureties  from  contesting  their  liability. 
Such  an  effect  could  not  be  conceded  to  a  proceeding 
without  judicial  action,  and  without  notice.  The  true 
doctrine,  in  our  judgment,  is,  that  there  is  not,  by  the 
return  of  nulla  bona,  a  judgment  distinct  and  independent 
of  the  primary  judgment  against  the  administrator.  The 
language  of  the  old  statute  is,  that  "execution  may  and 
shall  forthwith  issue  against  the  sureties." — Clay's  Digest, 
305,  §  45.  The  language  of  the  Code  is,  that  "an  execu- 
tion may  issue  against  such  executor  or  administrator  and 
his  sureties." — Code,  §  1922.  The  meaning  of  this  statute 
is,  that  execution  may  issue  upon  the  subsisting  judgment 
against  the  sureties.  By  the  return  of  nulla  bona,  the 
sureties  become  liable  to  execution  upon  the  original 
judgment,  though  not  original  parties  to  it. 

There  is  no  reason  for  a  distinction,  between  the  statute 
which  gives  the  effect  of  a  judgment  to  the  return  of  for- 
feiture upon  a  delivery  bond,  and  the  statute  under  which 
the  execution  in  this  case  issued.  This  court,  in  Hop- 
kins V.  Land,  4  Ala.  427,  approves  the  practice,  upon  the 
forfeiture  of  a  delivery  bond  given  by  one  defendant,  of 
issuing  an  execution  against  the  defendant  who  gave  the 
bond  and  the  sureties,  and  also  the  other  defendants  in 
the  original  judgment  who  were  not  parties  to  the  bond. 
How  could  a  defendant,  who  had  no  connection  with  the 
delivery  bond,  be  joined  with  the  obligors  in  the  bond, 
in  an  execution  issued  upon  the  forfeiture  of  the  bond,  if 
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upon  the  forfeiture  of  the  bond  there  is  a  new  and  distinct 
judgment?  If  there  arc  two  distinct  judgments,  how  is 
it  that  the  obligors  in  the  bond,  and  tiie  defendants  in 
the  original  judgment  not  joined  in  the  bond,  become 
parties  to  the  same  judgment,  so  as  to  be  pnt  in  the  same 
execution?  The  plain  answer  is,  that  there  are  not  two 
distinct  judgments,  and  the  eftect  of  the  forfeiture  of  the 
bond  is  simply  to  render  the  sureties  liable  to  an  execution 
against  them,  as  parties  to  the  original  judgment,  from 
the  forfeiture  of  the  bond. 

If  the  omission  to  sue  out  execution  against  the  sureties^ 
within  a  year,  would  render  a  scire  facias  necessary  as  to 
the  sureties,  notwithstanding  execution  has  been  issued 
within  due  time  upon  the  original  judgment  ;  it  would 
follow,  that  the  original  judgment  would  become  dormant 
after  ten  years,  although  the  plaintiff  might  regularly 
issue  execution,  from  term  to  term,  against  the  sureties. 
The  original  judgment  might  be  dormant,  and  presumed 
to  be  satisfied,  and  yet  there  would  be  a  regular  right  of 
execution  against  the  defendant  in  the  judgment  and  the 
sureties,  inferred  from  the  return  of  nulla  bona  on  an  exe- 
cution against  the  defendant  in  the  original  judgment. 
The  law  would  thus  say,  because  an  execution  has 
not  issued  upon  the  original  judgment  in  ten  years,  it  is 
satisfied ;  and  because  the  judgment  is  not  satisfied,  as 
shown  by  the  return  of  nulla  bona,  an  execution  may  issue 
against  the  sureties.  Thus,  the  tlieory  that  the  return  of 
mdla  bona  is  a  separate  and  distinct  judgment,  leads  to  a 
result  absurd  and  contradictory. 

The  return  of  nulla  bona  does  not  make  a  distinct  judg- 
ment. It  has  the  effect  of  a  judgment  against  the  sureties, 
by  making  them  liable  to  an  execution  upon  the  original 
judgment;  and  if  an  execution  has  issued,  within  the 
year,  upon  the  original  judgment,  the  requirement  of  the 
law  is  complied  with.  No  scire  facias  is  necessary  to 
revive  the  right  of  execution  against  the  sureties,  because 
an  execution  did  not  issue  against  them  within  a  year 
from  the  return  of  nulla  bona.  To  hold  a  scire  facias  nec- 
essar}",  in  such  a  case,  would  be  productive  of  great  incon- 
venience,   and  would  be   at   war  with  the   established 
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practice.  If  the  plaintiff  in  a  judgment  against  an  admin- 
istrator, upon  the  first  return  of  nulla  bona,  should  prefer 
to  prosecute  his  remedy  against  the  defendant  in  the 
original  judgment,  and  should  continue  to  do  so  for  more 
than  a  year,  he  could  not  take  out  execution  against  the 
sureties,  although  he  might  have  continually  ohtained 
returns  oi  nulla  bona  up  to  the  very  time,  if  the  appellant's 
position  is  correct.  That  position  asserts,  that  the  first 
return  otmdla  bona  is,  ipso  facto,  a  judgment  against  the 
sureties,  not  kept  alive  by  the  issue  of  execution  upon  the 
original  judgment.  The  plaintiff  would,  if  such  be  the 
law,  be  compelled  to  prosecute  his  remedy  against  the 
sureties,  under  the  penalty  of  its  becoming  dormant, 
although  he  might  desire  to  further  press  his  remedy 
against  the  principal  before  resorting  to  the  sureties. 

As  one  of  the  other  members  of  this  court  concurs  with 
me  in  my  conclusion,  the  judgment  of  the  court  below  is 
aflirmed. 

Note  by  Reporter. — Xo  dissenting  opinion  was  express- 
ed or  filed  in  this  case. 


WARING  vs.  HENRY  &  MOTT. 

[action  against  owxek  of  steamboat  for  goods  bought  by  ship's  htsband.] 

1.  Examination  of  plaintiff  as  wHncfs  for  himself. — When  the  plaintiff  proposes 
(Code,  §  2313)  to  establish  the  correctness  of  his  demand  by  his  own  oath, 
the  court  should  require  him  to  state  the  facts  to  which  he  proposes  to  tes- 
tify, in  order  that  the  defendant  may  have  the  privilege  of  controverting 
them:  if  the  court  allows  the  plaintiff,  against  the  defendant's  objection, 
«'to  be  examined  generally  as  a  witness,"  declaring  "that  the  defendant 
might  also  be  sworn  to  testify,  and  tliat  the  jury  would  be  instructed  not  to 
regard  as  evidence  the  portions  of  the  plaintiff's  evidence  which  were  de- 
nied on  oath," — this  is  erroneous. 

2.  FrincipoVs  liahililij  for  agent. — If  goods  are  sold  and  delivered  to  an  agent, 
within  the  scope  of  bis  authority,  the  principal  is  liable  for  the  price,  and 
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the  selkT  is  not  required  to  see  that  the  goods  are  appropriated  by  the  agent 
to  the  purpose  for  which  they  were  bought. 
3.  Interest  on  open  account  for  goods  sold  and  delivered. — On  a  contract  to  pay  for 
goods  sold  and  delivered,  interest  attaches  from  the  delivery  of  the  goods? 
unless  some  other  time  for  the  payment  is  fixed  by  the  contract. 

Appeal  from  tlie  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  Rapier. 

This  action  was  brought  by  Henry  &  Mott  against 
Moses  Waring,  to  recover  §105  35,  the  amount  of  an 
open  account  for  china-ware  sold  and  delivered  by  plain- 
tifts,  on  the  11th  August,  1852,  to  Jacob  B.  Walker,  for 
the  steamboat  Alamo.,  of  which  defendant  was  at  that  time 
a  part-owner.  On  the  trial,  as  the  bill  of  exceptions 
states,  "having  given  notice  to  that  eftect,  the  plaintiffs 
offered  Thomas  Henry,  one  of  their  firm,  as  a  witness  for 
them.  The  defendant  objected,  and  prayed  the  court  to 
require  said  Henry  to  state  to  the  court  wliathe  proposed 
to  prove,  so  that  the  defendant  miglit  deny  it  on  oath,  if 
he  thought  proper  to  do  so,  and  have  it  excluded  from 
the  jury.  But  the  court  decided,  that  said  Henry  might 
be  sworn,  and  give  his  evidence  before  the  jury ;  that  the 
defendant  might  also  be  sworn  to  testify,  and  that  the 
jury  would  be  instructed  not  to  regard  as  evidence  the 
portions  of  the  plaintiff's  evidence  which  were  denied  on 
oath.  The  plaintiff  Henry  was  accordingly  sworn  and 
examined  generally  as  a  witness ;  to  which  the  defendant 
excepted." 

Said  Henry  testified,  "that  Jacob  B.  Walker  came  to 
plaintiffs'  store,  at  the  date  of  the  account  sued  on,  and 
purchased  the  goods,  saying  that  he  bought  them  for  the 
use  of  the  Alamo.,  of  which  he  was  a  part-owner,  and  that 
he  was  the  ship's-lmsbaiid  of  said  steamboat ;  that  the 
goods  were  sent,  and,  he  presumed,  received  by  the  vessel, 
although  he  could  not  testify  to  that  fact — he  knew  that 
they  were  delivered  and  sent  on  the  11th  August,  1852  ; 
that  said  Walker  was  not  the  captain  of  said  boat,  and  he 
could  not  state  who  was.  He  further  testified  to  conver- 
sations with  defendant,  in  the  summer  of  1854,  in  which 
he  demanded  payment  of  said  account,  and  defendant  ad- 
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mitted  that  he  was  a  part-owner  of  said  vessel  when  the 
goods  were  sold.  No  notice  of  the  claim  was  shown  be- 
fore the  boat  was  sold,  and  the  proceeds  divided.  The 
account  was  produced,  and  at  the  bottom  of  it  was  writ- 
ten a  certificate,  dated  the  12th  May,  1853,  and  signed  by 
said  "Walker,  (and  which  said  Henry  testified  was  sicrned 
by  Walker  at  the  time  of  its  date,)  stating  that  the  ac- 
count was  correct;  but  it  was  admitted  by  the  plaintiffs, 
before  going  into  the  trial,  for  the  purpose  of  preventing 
a  continuance,  that  said  Walker,  if  present,  would  testify 
that  said  certificate  was  signed  by  mistake,  and  that  he 
knew  nothing  about  this  account,  and  supposed  he  was 
signing  an  account  for  another  boat." 

Tbe  above  is  all  the  evidence  set  out  in  the  bill  of  ex- 
ceptions. 

"The  defendant  requested  the  court  to  instruct  the  juiy, 
among  other  things,  that  to  bind  a  joint  owner  of  the 
boat,  it  must  appear  that  the  goods  were  obtained  for  that 
vessel,  and  that  she  got  them  ;  also,  that  if  they  believed 
the  goods  were  bought  by  Walker  for  the  Alamo,  but 
were  got  by  some  other  vessel,  the  defendant  would  not 
be  bound  as  a  joint  owner  of  the  Alamo,  although  Walker 
also  was  a  part-owner. 

"The  court  refused  to  give  this  charge,  and  instructed 
the  jury  as  follows:  That  to  make  the  owners  of  the  boat 
liable,  it  was  not  imperatively  necessary  that  the  goods 
should  have  been  actually  received  by  or  upon  the  boat ; 
but,  if  they  were  purchased  by  an  agent  of  the  owners  of 
the  boat,  as  such  agent,  and  delivered  to  him,  or  accord- 
ing to  his  directions,  and  such  purchase  was  made  pursu- 
ant to  direct  authority  from  the  owners,  or  within  the 
scope  of  a  general  authority  from  them  to  him  to  make 
purchases  for  the  boat, — in  such  case,  the  owners  would 
be  liable  for  the  goods,  whether  they  were  received  on 
the  boat  or  not,  and  they  would  be  so  liable  though  they 
resided  at  the  place  where  the  goods  were  furnished. 

"The  court  further  instructed  the  jury,  that  if  the  plain- 
tiffs were  entitled  to  recover,  they  were  entitled  to  interest 
on  the  amount  due  them  from  the  time  it  was  payable  ; 
and  that,  if  there  was  no  agreement  or  understanding  be- 
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tween  the  parties,  at  the  time  of  the  purchase,  as  to  the 
time  of  payment,  the  debt  vvas  due  presently,  audit  would 
be  proper  to  allow  interest  on  it  from  the  time  of  the 
purchase." 

The  defendant  excepted  to  the  charges  given,  as  well  as 
to  the  refusal  of  the  charge  requested;  and  he  now  assigns 
as  error  all  the  rulings  of  the  court  to  which  he  reserved 
exceptions. 

Geo.  N.  Stewart,  for  the  appellant. 
Anderson  &  Boyles,  contra. 

STOXE,  J. — The  refusal  of  the  court  to  require  the 
plaintiff  to  state  what  he  proposed  to  establish  by  his  own 
oath,  that  the  defendant  might  have  the  privilege  of  con- 
troverting it,  must  work  a  reversal  of  the  case. — See  the 
case  of  Pryor  v.  Harris,  at  the  last  term.  It  was  not  the 
intention  of  the  legislature  to  constitute  the  parties  gen- 
eral witnesses. — See  Code,  §  2313.  Neither  does  sound 
policy  authorize  the  court,  under  this  section,  to  place 
contradictory  statements  before  the  jury,  and  cast  on  that 
body  the  duty  of  separating  the  uncontroverted  from  the 
controverted  portions  of  the  plaintiff's  testimony.  This 
duty  should  have  been  performed  by  the  court. — Jordan 
V.  Owen,  27  Ala.  152. 

N'o  legal  question  is  presented  by  the  record,  on  the 
authority  of  Walker  to  bind  the  owners  of  the  steamboat 
"Alamo." — Story  on  Agency,  §  35.  If  Walker  was  au- 
thorized to  purchase  the  goods  for  the  boat,  and  did  so 
purchase  them,  and  receive  them  into  his  possession,  we 
know  of  no  rule  of  law,  which  requires  the  seller  to  fol- 
low the  goods,  and  see  them  safely  and  faithfully  delivered 
on  the  boat,  l^o  authority  has  been  cited  in  favor  of 
this  proposition,  and,  we  presume,  none  can  be  found. 
The  rule  is,  that  within  the  scope  of  the  agent's  authority, 
the  principal  is  the  party  that  trusts,  and  not  the  person 
who  contracts  with  the  agent. — Story  on  Agency,  §§  106, 
217,  262-3 ;  1  Parsons  on  Contracts,  650-1.  A  delivery 
to  an  agent,  authorized  to  receive,  is  a  delivery  to  the 
principal. 
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Neither  was  it  competent  for  the  owners  of  the  boat, 
if  they  were  liable  on  the  contract  made  with  plaintiffs, 
to  discharge  themselves  from  that  liability,  by  advertising 
for  all  creditors  to  present  their  claims.  If  they  owed 
the  debt,  it  was  their  duty  to  hunt  up  their  creditor,  and 
pay  him. — Ilaldam  v.  Johnson,  20  Eng.  Law  and  Eq.  498  ; 
Chitty  on  Contracts,  (8th  Amer.  from  4th   Lon.  ed.)  629. 

The  charge  in  relation  to  interest  was  free  from  error. 
When  no  time  is  fixed  for  the  payment  of  a  debt  or  legal 
liabilit} ,  the  law  presumes  it  to  be  payable  presently. — 
See  Thompson  v.  Ketchum,  8  Johns.  Rep.  189.  On  a 
contract  to  pay  for  goods  sold  and  delivered,  interest  at- 
taches as  an  incident  to  the  demand. — Cheek  v.  Waldrum, 
25  Ala.  152. 

For  the  error  above  noted,  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded. 


ELLIS  vs.  CAREY. 

[action  ox  penal  bond.] 

1.  What  constitutes  navigable  stream. — Murder  creek,  near  Fort  Crawford  in  Co- 
necuh county,  Alabama,  is  not,  on  the  facts  shown  in  this  case,  a  navigable 
stream  ;  it  appearing  that  said  creek  is  not  affected  by  the  ebb  and  flow  of 
the  tide,  has  never  been  declared  a  public  highway  by  legislative  authority^ 
and  was  not  treated  as  a  navigable  stream  by  the  United  States  surveyors ; 
althoughit  was  also  shown  that,  within  the  last  twenty  years,  keel-boats, 
loaded  with  cotton,  had  been  several  times  floated  down  it  during  the  win- 
ter season. 

Appeal  from  the  Circuit  Court  of  Conecuh. 
Tiied  before  the  Hon.  A.  B.  Moore. 

This  action  was  brought  by  A.  D.  Carey,  judge  of  pro- 
bate of  Conecuh  county,  who  sued  for  the  use  of  the 
county,  against  "William  E.  Ellis,  John  Ellis,  and  George 
Kyser;  and  was  founded  on  the   defendants'   penal  bond 
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for  $400,  conditioned  that  they  should  keep  in  repair,  for 
the  term  of  five  years,  a  certain  bridge  which  the  said 
William  E.  Ellis,  under  a  contract  with  commissioners 
appointed  by  the  commissioners'  court  for  that  purpose, 
had  built  across  Murder  creek,  near  Fort  Crawford,  in 
said  county.  The  bridge  was  built  according  to  the  terms 
of  the  contract,  and  was  proved  to  have  been  a  good  one; 
but,  within  twelve  months  after  its  completion,  it  was 
w^ashed  away  by  an  accumulation  of  lumber  and  timber, 
which  had  been  cut  above  the  bridge,  and  was  being 
floated  down  the  creek  in  rafts  to  the  navy-yard  at  Pen- 
sacola. 

"To  show  that  said  creek  was  a  navigable  stream  at  the 
time  said  bridge  was  built  and  said  bond  given,  and  that 
the  county  had  no  authority  to  obstruct  it,  the  defendants 
proved  that,  about  twenty  years  ago,  a  keel-boat,  or  barge, 
was  built  about  fifty  miles  above  said  bridge,  was  carried 
up  the  stream  about  seven  miles,  with  one  hundred  bales 
of  cotton,  returned  down  said  stream  a  few  miles,  com- 
pleted her  load  with  four  or  five  hundred  bushels  of  corn, 
and  was  then  run  down  -wdth  it  to  Pensacola  in  safety ; 
that  another  keel-boat,  or  barge,  of  about  the  same  size, 
made  two  trips  on  said  stream,  some  six  years  after  this, 
from  about  fifty  miles  above  said  bridge,  down  to  Pensa- 
cola, freighted  with  cotton  and  corn  on  her  downward 
trips,  and  with  merchandise  on  her  upward  trips;  that  a 
flat-boat,  about  that  time,  loaded  with  about  one  hundred 
bales  of  cotton,  was  taken  in  safety  from  the  same  point 
down  to  Pensacola ;  and  that  all  these  trips  were  made 
with  these  boats  when  the  stream  was  ordinarily  full  for 
the  winter  season.  The  proof  did  not  show  that  any 
other  boats  than  small  skifts  had  been  run  on  said  stream ; 
but  it  showed  that,  for  several  years  before  the  building 
of  said  bridge,  people  were  in  the  habit  of  getting  lumber 
above  said  bridge,  and  of  rafting  timber  and  lumber  doAvn 
said  stream  to  the  navy-yard,  and  for  market  at  the  bay. 
The  proof  showed,  also,  that  there  had  been  no  miaterial 
change  in  the  nature  of  said  stream,  or  the  volume  of 
water  it  afforded,  since  the  time  when  said  keel-boats 
were  carried  up  and  down  it  in  safety ;  that   small  boats 
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could,  ordinarily,  during  the  winter  season,  navigate  said 
stream  in  safety;  but  that  during  the  summer,  when  the 
weather  was  dry,  it  became  too  low  for  that  purpose. 
It  was  in  proof,  also,  that  in  the  survey  of  the  public  lands 
of  the  United  States,  the  surveyors  had  made  no  fractional 
sections  on  the  margin  of  said  stream,  but  that  the  laud- 
lines  were  run  entirely  across  the  stream.  Upon  this 
testimony,  the  court  charged  the  jury,  that  Murder  creek 
was  not  a  navigable  stream  ;  to  which  charge  the  defend- 
ants excepted,"  and  w^hich  they  now  assign  as  error. 

Martix,  Baldwin  &  Sayre,  for  the  appellants. 
"Watts,  Judge  &  Jackson,  contra. 

E-ICE,  C.  J. — In  Angell  on  Water-courses,  (5th  edition, 
§  535,)  it  is  laid  down,  that  all  rivers  above  the  flow  of 
tide- water  are,  by  the  common  law,  prima  facie,  private; 
but,  when  they  are  naturally  of  sufficient  depth  for  valu- 
able ^ote^e,  the  public  have  an  easement  therein,  for  the 
purposes  of  transportation  and  commercial  intercourse ; 
and,  in  fact,  they  are  j>Mic  highways  by  water. 

In  The  People  v.  Piatt,  17  Johns.  211,  Chief-Justice 
Spencer,  in  delivering  the  opinion  of  the  court,  states 
the  law  thus  :  "The  distinguishing  test,  between  those 
rivers  which  are  entirely  private  property,  and  those  which, 
are  private  property  subject  to  the  public  use  and  enjoy- 
ment, consists  in  the  fact,  whether  they  are  susceptible  or  not 
of  use  as  a  common  passage  for  the  public." 

Lord  Hale,  in  his  treatise  De  Jure  Maris,  edited  by  Mr. 
Hargrave,  pages  8  and  9,  says,  "There  be  some  streams 
or  rivers,  that  are  private,  not  only  in  property  and  own- 
ership, but  also  in  use  ;  as  little  streams  or  rivers  that  are 
not  a  common  passac/e  for  the  King's  people.  Again,  there 
be  otlier  rivers,  as  well  fresh  as  salt,  that  are  of  common, 
or  public  use  for  carriage  of  boats  and  lighters  ;  and  these, 
wliether  they  are  fresh  or  salt,  whether  they  flow  and  re- 
flow,  or  not,  are,  prima  facie,  publici  juris — common  high- 
ways for  man  or  goods,  or  both,  from  one  inland  town  to 
another." 
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Murder  creek  near  Fort  Crawford,  the  site  of  the  bridge, 
is  a  fresli-water  creek,  and  not  affected  by  the  ebb  and 
flow  of  the  tide.  Its  size  does  not  distinctly  appear.  It 
does  not  appear  to  be  of  "co?nmon,  oriouhlic  w.se  for  carriage 
of  boats  and  lighters."  In  the  survey  of  the  public  lands 
of  the  United  States,  it  was  treated  as  not  navigable  ;  for 
the  government  surveyors  made  no  fractional  sections 
upon  its  margin,  but  ran  the  land-lines  entirely  across  the 
stream.  In  that  survey,  it  w\as  treated  as  land  merely, 
and  as  much  the  subject  of  sale  and  pnm/e  ownership  and 
use,  as  any  other  part  of  the  tract  of  land  on  its  margin. 
It  has  not,  to  our  knowledge,  or  the  knowledge  of  the 
parties  or  their  counsel,  ever  been  declared  by  legislative 
authority  to  be  a  public  highway.  In  view  of  these  facts, 
and  of  the  common-la  vv  presumption  above  stated,  that 
all  rivers  above  the  flow  of  tide-water  ixve  private,  we  can- 
not hold  tliat  there  was  error  in  the  charge,  that  upon  the 
evidence  set  forth  in  the  bill  of  exceptions,  the  said  creek 
w^as  "not  a  navigable  stream." — Palmer  v.  Mulligan, 
3  Caines'  Rep.  318 ;  Munson  v.  Ilungerford,  6  Barbour's 
Hep.  205 ;  Gates  v.  Wadlington,  3  McCord's  Rep.  580 ; 
Angell  on  Water-courses,  §§  535-550 ;  Morgan  v.  Reading, 
3  Smedes  &  Marsh.  366. 

Judgment  affirmed. 


SCOTT  vs.  CAMPBELL. 

[action  on  promissory  note— set  off — PARTNERSHIP.] 

1.  Action  at  law  hetivem  partners. — An  action  at  law  lies  on  a  promissory  note, 
given  by  one  partner  to  his  co-partner,  on  tbe  formation  of  the  partnership, 
for  one  half  the  value  of  the  stock  of  goods  furnished  by  the  latter. 

2.  What  constitutes  partnership. — An  agreement  between  two  partners,  on  the 
dissolution  of  their  firm,  to  the  effect  that  one  should  take  all  the  goods  on 
hand,  and  the  notes  and  accounts  due  the  firm,  and,  in  consideration  of  the 
other's  interest  therein,  should  pay  all  the  outstanding  debts  of  the  firm, 
"and  give  him,  from  that  time  forward,  one-third  interest  in  the  profits 
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arising  from  the  sale  of  said  goods;"  the  latter  "agreeing  to  share  one- 
third  of  the  losses  that  might  accrue  from  said  sale  of  said  goods,  and  to  act 
as  clerk  in  the  sale  of  said  goods"  for  the  former, — constitutes  them  part- 
ners inter  sese. 
3.  Set-off  at  law. — A  demand  accruing  to  defendant  under  a  contract  with 
plaintiff  which  constitutes  them  partners  inter  sese,  is  not  available  as  a  set- 
off at  law. 

Appeal  from  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  John  A.  Campbell  against 
Marion  M.  Scott,  and  was  founded  on  the  defendant's 
promissory  note  for  ^1184  75,  dated  January  16,  1851, 
and  payable  one  day  after  date,  to  the  plaintiff"  or  bearer. 
The  only  plea  was  the  general  issue,  "with  leave  to  give 
in  evidence  any  matter  that  would  be  admissible  under 
appropriate  special  pleas."  The  evidence  in  the  case,  all 
of  which  is  set  out  in  the  bill  of  exceptions,  consisted,  on 
the  part  of  the  plaintiff,  of  the  note  sued  on  ;  and,  on  the 
part  of  the  defendant,  of  the  plaintiff"'s  answers  to  inter- 
rogatories under  the  statute,  and  certain  articles  of  copart- 
nership between  them.  The  plaintift"s  answers  to  the 
interrogatories  disclose  all  the  material  facts,  which  were 
as  follows : 

"Defendant  and  plaintiff"  formed  a  co-partnership  to  sell 
goods,  at  Socopatoy,  in  1851.  Scott  came  to  Socopatoy, 
and  went  into  business,  on  the  6th  January,  1851.  The 
partnership  was  dissolved  about  the  1st  April,  1852. 
Plaintiff  put  into  the  concern  $2,779  49,  in  goods.  Scott, 
at  the  formation  of  said  partnership,  paid  plaintiff*  $200  in 
money,  and  gave  him  his  note  for  $1184  75,  (which  is  the 
note  now  sued  on,)  making  in  all  $1389  75,  for  half  of 
said  stock  of  goods,  and  as  his  share  of  said  capital  stock ; 
each  thus  putting  in  $1389  75  in  goods.  Said  partner- 
ship was  dissolved  about  the  last  of  March,  or  the  first  of 
April,  1852,  by  mutual  consent.  The  terms  of  dissolution 
were,  that  plaintiff  was  to  take  all  the  remaining  stock  of 
goods  then  on  hand,  and  the  notes  and  accounts  due  said 
firm  ;  which  goods  and  accounts  he  kept.  In  considera- 
tion of  Scott's  interest  in  said  goods,  notes  and  accounts 
47 
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plaintiff  agreed  to  pay  the  outstanding  debts  of  said  con- 
cern. Scott  received  none  of  the  accounts  on  said  disso- 
lution. Plaintiff  further  agreed,  in  consideration  afore- 
said, to  give  Scott,  from  that  time  forward,  one-third 
interest  in  all  the  profits  arising  from  the  sale  of  said 
goods ;  Scott  agreeing  to  share  one  third  of  the  losses 
that  might  accrue  from  said  sale  of  said  goods  from  that 
time,  [and]  to  act  from  thence  as  plaintiff's  clerk  in  the 
sale  of  said  goods.  There  was  no  agreement  as  to  pay- 
ing Scott  anything  for  his  services  up  to  the  time  of 
dissolution."  The  plaintiff  further  admitted  that,  under 
this  contract,  the  sum  §266  66  was  due  to  the  defendant. 
The  court  charged  the  jury,  that  if  they  believed  the 
evidence,  they  must  find  for  the  plaintiff,  for  the  amount 
of  the  note,  with  interest  thereon ;  to  which  charge  the 
defendant   excepted,  and  which  he  now   assigns  as  error. 

Morgan  &  Martin,  for  the  appellant. 
R.  M.  Cherry,  contra. 

"WALKER,  J. — The  fact  that  the  note  sued  on  was 
given  by  the  defendant  for  the  purchase  from  plaintiff*  of 
an  interest  in  the  stock  of  goods  which  was  the  basis  of 
the  partnership  at  its  commencement,  does  not  deprive 
the  plaintiff  of  his  remedy  at  law  on  the  note,  and  render 
it  necessary  for  him  to  go  into  chancery. — Bumpass  v. 
Webb,  1  Stewart,  19.  The  plaintiff*  had,  therefore,  a 
right  of  recovery  upon  the  note,  unless  some  ground  of 
leo-al  defense  ao-ainst  the  note  was  made  out  for  the  de- 
fendant.  If  there  was  any  such  ground  of  defense,  it 
consisted  in  a  right  of  set-off,  for  a  sum  less  than  the 
amount  of  the  note,  du,e  to  the  defendant  under  the  con- 
tract which  was  proved  by  the  plaintiff^'s  answers  to  the 
interrogatories  propounded  to  him  by  the  defendant. 
Those  answers  acknowledge,  that  the  defendant  is  entitled, 
under  that  contract,  to  the  sum  of  $266  QQ.  Conse- 
quently, the  defendant  was  entitled  to  a  set-off  for  that 
amount,  unless  it  was  a  demand  not  available  at  law;  and 
if  that  demand  was  the  proper  subject  of  a  set-off  at  law, 
the  court  erred  in  its  charge  to  the  jury.     The  fate  of  the 
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appeal,  therefore,  is  suspended  upon  the  single  point, 
whether  the  defendant's  demand  could  be  enforced  at 
law. 

Under  the  contract  admitted  by  the  plaintiff,  as  the 
same  is  set  out  in  his  answers  to  the  interrogatories,  it  is 
clear  that  the  relation  of  partners  existed  between  him 
and  the  defendant  after  the  dissolution,  not  only  as  to 
third  persons,  but  inter  sese.  If  the  agreement  had  been 
merely  that  the  plaintiff  should  compensate  the  defend- 
ant for  his  services  as  clerk,  by  giving  him  one  third  of 
the  profits,  the  relation  of  partners,  as  between  themselves, 
would  not  have  resulted ;  nor  would  such  partnership 
have  been  inferred,  from  the  fact  that  the  defendant's 
compensation  as  clerk  was  to  be  determined  by  ascertain- 
ing how  much  one  third  of  the  profits,  after  the  deduction 
of  losses,  would  be. — Hodges  v.  Dawes  &  Co.,  6  Ala.  215 ; 
Moore  v.  Smith,  19  Ala.  780 ;  Ellsworth  v.  Tartt,  26  Ala. 
736 ;  Collyer  on  Partnership,  §§  44  ;  Story  on  Partnership, 
§§  48,  49.  The  evidence  does  not  tend  to  show  such  a  state 
of  facts.  The  agreement  that  the  defendant  should  have 
one  third  of  the  profits  was  not  in  consideration  of  his 
services  as  clerk,  but  of  his  interest  in  the  debts  and  stock 
of  goods.  The  plaintift''s  statement  is,  that  the  agreement 
was  "in  consideration  aforesaid ;"  and,  looking  back  at  a 
former  part  of  the  answer,  it  is  seen  that  this  consideration 
was  the  defendant's  interest  in  the  goods,  notes  and 
accounts  due  the  firm.  The  defendant's  agreement  was, 
not  simply  that  the  losses  should  be  deducted  before  his 
share  of  the  profits  was  ascertained,  but  that  he  would 
share  one  third  of  the  losses.  Here,  therefore,  was  an 
unqualified  agreement  to  bear  one  third  of  the  losses.  It 
is  clear  that  such  an  agreement  produces  a  partnership, 
and  the  defendant  must  resort  to  a  court  of  chancery  to 
recover  upon  his  demand.  While  it  is  plain  that,  upon 
the  proof,  the  defendant  is  entitled  to  recover  the  sum  of 
$266  66  ;  it  is  equally  plain  that  his  remedy  is  in  chancery, 
and  not  at  law. 

The  judgment  of  the  circuit  court  is  affirmed. 
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ACCORD  AND  SATISFACTION. 

1.  W/mt  does  not  constitute. — The  receipt  by  a  client,  from  liis  at- 
torney, of  a  part  of  the  proceeds  of  his  claim,  when  more  might 
have  been  collected  by  the  employment  of  ordinary  care  and 
skill,  is  not  an  accord  and  satisfaction. — Goodman  &  Mitchell  v. 
Walker 482 

ACTION. 

1.  Fads  occurJng  after  commencement  of  suit. — Facts  which  occur 
subsequent  to  the  commencement  of  an  action  cannot  authorize 

a  recovery  in  it. — Donaldson's  Adm'r  v.  Waters'  Adm'r 175 

2.  Same. — The  same  rule  applies  in  chancery. — Vaughan  v.  Vaughan.  329 

3.  When  action  lies  between  tenants  in  common. — One  tenant  in  com- 
mon cannot  maintain  an  action  at  law  against  his  co-tenant,  so 
long  as  the  subject-matter  of  the  tenancy  remains  ;  but,  if  the 
entire  property  is  sold  by  one,  the  other  may  maintain  an  action 
for  the  conversion;  or,  if  the  proceeds  of  sale  have  been  received, 
may  sue  in  assumpsit  for  his  portion  of  the  money. — Cowles  v. 
Garrett's  Adm'rs 341 

4.  When  action  lies  against  trustee  or  bailee. — Where  money  is  de- 
posited in  the  hands  of  a  trustee  or  oailee,  for  the  use  and  bene- 
fit of  a  minor,  under  a  contract  authorizing  him  to  defray  out  of 
it  the  charges  of  her  schooling,  clothing,  and  other  probable 
expenses  which  he  might  deem  necessary,  the  minor  may,  on 
attaining  majority,  maintain  an  action  against  him  for  money  had 
and  received,  if  a  balance  has  been  ascertained  against  him  on 
settlement,  or  if  he  never  entered  on  the  discharge  of  the 
duties  imposed  on  him  by  the  contract ;  but,  if  such  trustee 
assumed  the  fiduciary  duties  which  devolved  on  him  under  the 
contract,  and  has  never  had  a  settlement  of  accounts  with  the 
beneficiary,  an  action  at  law  cannot  be  maintained. — Vincent  v. 
Rogers 471 
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5.  Who  may  sue  on  promise  to  one  for  benefit  of  another,  and  how. — 
When  a  promise  is  made  to  one  person,  for  tlie  benefit  of  another, 
the  latter  may  maintain  an  action  on  it  in  his  own  name,  not- 
withstanding the  former  might  also  sue  ;  but  he  must  declare 
specially,  except  when  he  can  maintain  an  action  for  money  had 
and  received. — Mason  v.  Hall 599 

6.  Action  at  law  between  partners. — An  action  at  law  lies  on  a 
promissory  note,  given  by  one  partner  to  his  co-partner,  on  the 
formation  of  the  partnership,  for  one  half  the  value  of  the  stock 

of  goods  fui-nished  by  the  latter. — Scott  v.  Campbell 728 

7.  Action  against  county  for  medical  services  rendered  to  prisoners. 
The  county  is  not  liable  for  medical  services  rendered  at  tlie 
request  of  the  sheriff,  to  prisoners  confined  in  the  county  jail, 
who  are  shown  to  be  insolvent ;  nor  for  such  services  rendered 
to  a  slave,  charged  with  the  murder  of  his  master,  although  it  is 
shown  that  such  services  were  necessary  to  his  life  and  health, 
and  that  the  relatives  of  his  deceased  master  refused  to  procure 
medical  aid  for  him. — Mitchell  v.  Tallapoosa  County 130 

ACTION  ON  THE  CASE. 

1.  When  case  lies  for  private  nuisance. — An  action  on  the  case  liea 
for  damages  caused  by  an  accumulation  of  rain-water  in  an  open 
cellar,  and  its  percolation  through  the  earth  into  plaintiff's  cel- 
lar on  an  adjoining  lot;  and  the  fact  that  the  cellar  was  dug  by 
the  former  owner  of  both  lots,  and  has  been  sufi"ered  by  the  de- 
fendant simply  to  remain  in  the  condition  in  which  it  was  at  the 
time  of  his  purchase,  is  no  defense  to  the  action. — Crommelin  v. 
Coxe  &  Co 318 

2.  When  for  public  nuisance. — An  action  on  the  case  lies,  at" the  suit 
of  a  private  person,  for  special  damages  caused  by  a  public 
nuisance 318 

3.  What  title  will  support  action. — The  action  lies  in  favor  of  a  party 

in  possession,  even  without  title 318 

4.  When  notice  to  defendant  is  necessary. — Before  an  action  can  be 
maintained  against  the  owner  of  an  unoccupied  lot,  for  the  mere 
continuance  of  a  nuisance  erected  by  a  former  proprietor,  it 
must  be  shown  that  he  had  notice  or  knowledge  of  the  hurtful 
tendency  of  such  nuisance,  or  was  requested  to  abate  it 318 

5.  Want  of  ordinary  care  on  part  of  plaintiff. — A  want  of  ordinary 
care  on  the  part  of  the  plaintiff,  in  avoiding  an  injury  from  a 
nuisance  erected  by  another,  is  a  full  defense  to  the  action  ;  but 
the  law  does  not  require  him  to  abate  the  nuisance,  although  it 
authorizes  him  to  do  so 318 

6.  Proof  of  notice. — The  fact  that  defendant  was  notified,  by  the 
corporate  authorities  of  the  town  within  which  his  lot  was  situ- 
ated, that  an  open  cellar  thereon  was  a  nuisance,  is  admissible 
evidence  to  prove  notice  to  him  of  the  hurtful  tendency  of  his 
cellar 318 
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7.  Plea  of  not  giiUly  in  case  for  diversion  of  water. — Under  the  plea 
of  not  guilty,  to  an  action  on  the  case  for  diverting  water  from 
a  mill,  the  defense  cannot  be  set  np,  that  plaintiff  has  no  right 
to  mill  privileges,  because  he  owned  the  lands  on  but  one  side 
of  the  stream,  and  failed  to  institute  proceedings  for  a  condem- 
nation of  the  land  on  the  opposite  side. — Stein  v.  AshV)y 363 

8.  When  action  lies  against  attorney  at-law. — An  attornej'-at-law  is 
responsible  for  losses  caused  by  his  disregard,  in  the  bringing 
of  a  suit  for  his  client,  of  a  rule  of  law  which  was  well  and  clear- 
ly defined,  both  in  the  text-books  and  the  reports,  and  which 
had  existed  and  been  published  long  enough  to  justify  the  belief 
that  it  was  known  to  the  profession. — Goodman  &  Mitchell  v. 
Walker 482 

9.  CliampeUij  no  defense  to  attorney. — When  an  attorney  is  sued  by 
his  client  for  negligence  and  unskillfulness,  he  cannot  set  up 
champerty  in  the  contract  as  a  defense  to  the  suit 482 

10.  Accord  and  satisfaction,  and  estoppel  en  pais. — The  receipt  by  a 
client,  from  his  attorney,  of  a  part  of  the  proceeds  of  his  claim, 
when  more  might  have  been  collected  by  ordinary  care  and  skill, 

is  neither  an  accord  and  satisfaction,  nor  an  estoppel 482 

11.  When  action  lies  against  hirer  of  slave. — To  authorize  a  recovery 
in  case  against  the  hirer  of  a  slave,  when  it  is  shown  that  the 
slave  died  in  his  possession  before  the  expiration  of  the  term  of 
hiring,  it  must  appear  that  the  death  resulted  from  some  viola- 
tion of  duly  on  his  part. — Wilkinson  v.  Moseley 562 

12.  Witen  failure  to  call  in  physician  is  not  negligence. — The  mere 
failure  to  call  in  a  physician  to  a  hired  slave,  when  sick,  does  not 
constitute  negligence  on  the  part  of  the  hirer,  if  the  disease  is 
plain  and  simple,  and  the  generality  of  mankind,  in  such  cases, 
administer  medicines  without  calling  in  a  physician 562 

13.  Proof  of  custom  on  question  of  negligence  in  treatment  of  hired 
slave. — In  such  action,  a  witness  for  defendant  may  testify  "that 
prudent  planters  generally  did  not  call  a  physician  to  attend 
their  negroes,  unless  in  dangerous  cases  ;  but  that  they  permit- 
ted their  overseers  to  administer  medicines  to  slaves  when  sick, 
except  in  dangerous  cases,  when  physicians  were  called  in.". ..   562 

14.  Difference  between  counts  in  case  and  trover. — A  coujit,  alleging 
that,  under  a  contract  by  which  defendant  hired  a  slave  from 
plaintiff,  to  be  used  and  employed  as  a  cook  in  a  specified  city, 
it  became  defendant's  duty  there  to  employ  the  slave  in  that 
capacity,  and  not  otherwise  or  elsewhere  ;  that  defendant,  disre- 
garding his  duty  in  that  behalf,  employed  said  slave  as  a  field- 
hand  on  a  plantation  ;  and  that,  by  means  thereof,  said  slave 
died,  and  was  wholly  lost  to  plaintiff, — is  a  coimt  in  trover,  and 
not  in  case 562 

15.  Joinder  of  case  a}id  trover. — Case  and  trover  may  bo  joined,  in 
different  counts,  in  tlie  same  declaration 562 
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ADJUDGED  CASES. 
See  Error  and  Appeal. 

ADMIRALTY. 

1.  Lien  on  steamboat  for  work  and  labor. — A  lien  on  a  steamboat,  for 
work  and  labor  done  in  getting  her  afloat,  after  having  been  run 
agronnd,  is  given  by  the  act  of  1836,  but  not  by  the  act  of  1824. 
(Clay's  Digest,  139, 1  22  ;  lb.  537,  ^  5.)— Murphy  v.  Roberts  & 
Staples 232 

2.  Stipulators  cannot  object  to  irregularities  in  sentence  of  condemna- 
tion.— Where  the  court  had  jurisdiction  of  the  libel,  and  render- 
ed a  decree  for  the  sale  and  condemnation  of  the  boat,  the  siipu- 
lators  cannot  complain,  on  error,  of  any  irregularity  in  the  pro- 
ceedings against  the  boat 232 

3.  Proceedings  governed  by  admiralty  practice. — The  remedy  given 
against  steamboats,  by  the  act  of  1836,  is  to  be  governed  by  the 
rules  of  admiralty  practice 232 

4.  Liability  of  stipulators. — Where  the  bond  of  the  stipulators  is 
conditioned,  in  the  alternative,  for  the  payment  of  the  judgment 
which  may  be  rendered  "at  the  next  term  of  the  court,"  or  for 
the  forthcoming  and  delivery  of  the  boat  to  answer  the  sentence 
and  decree  of  the  court,  it  binds  them  for  the  performance  of 
the  condition  on  the  final  disposition  of  the  cause,  although  the 
judgment  may  be  delayed  ;  nor  can  they  claim  to  be  discharged, 
on  account  of  the  informality  in  the  condition  of  the  bond  ;  nor 
are  they  entitled  to  notice  before  the  rendition  of  judgment 
against  them  ;  but  it  is  erroneous  to  render  judgment  against 
them,  on  the  bond,  at' the  same  time  the  judgment  of  condemna- 
tion is  rendered  against  the  boat 232 

ADVERSE  POSSESSION. 

1.  Not  affected  by  amendment  of  complaint. — An  amendment  of  the 
complaint,  putting  in  issue  the  plaintiff's  title  as  adraistrator  in- 
stead of  his  individual  title,  is  not  to  be  regarded  as  the  com- 
mencement of  the  suit,  so  as  to  perfect  an  adverse  possession 
by  tlie  defendant,  which  was  not  complete  at  the  commence- 
ment of  the  suit. — Agee  v.  Williams 636 

AGENCY. 

1.  Criminal  liability  of  agent. — It  is  no  defense  to  an  indictment  for 
keeping  an  eating-liouse  without  a  license,  that  the  defendant 
carried  on  the  business  on  account  of  an  employer,  and  not  for 
himself.— Winter  v.  The  State 22 

2.  IVlien  agent  may  sue  in  his  own  name. — On  a  promissory  note 
payable  "to  W.  A.  M.,  agent  of  M.  W.,  executrix  of  J.  II.  W., 
deceased,"  an  action  may  be  maintained  in  the  name  of  the 
agent. — Goodman  &  ]\Iitchell  v.  Walker 482 

3.  Attorney's  liability  for  negligence  and  want  of  skill. — An  attorney- 
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at-la\v  is  responsible  for  losses  caused  by  his  disregard,  in  the 
bringing  of  a  suit  for  his  client,  of  a  rule  of  law  which  was  well 
and  clearly  defined,  both  in  the  text-books  and  the  reports,  and 
which  had  existed  and  been  published  long  enough  to  justify 
the  belief  that  it  was  known  to  the  profession 482 

4.  Proof  of  agency. — The  fact  that  a  person  acts  as  agent  of  another, 
in  receiving  a  payment  of  motiey,  does  not  prove  his  agency. 
McDougald's  Adm'r  v.  Dawson's  Ex'r 553 

5.  Agent's  anlhority  to  do  illegal  act,  and  liability  therefor. — A  prin- 
cipal cannot  delegate  to  his  agent  authority  to  do  an  illegal  act; 
but,  having  given  such  authority,  lie  cannot  take  advantage  of 
his  own  wrong,  and  hold  the  agent  liable  for  the  consequences 
of  such  illegal  act ;  yet  this  principle  cannot  be  invoked  by  a 
third  person,  who  was  employed  by  the  agent  to  assist  in  the 
illegal  act,  and  who  is  liable  to  the  principal  for  the  consequen- 
ces.— Morton  v.  Bradley 683 

6.  Authority  of  directors  to  call  in  stock. — Where  the  charter  of  an 
incorporated  plank-road  company  authorized  the  stockholders 
to  make  calls  for  payment  on  subscriptions  for  stock,  and  to  ap- 
point a  board  of  directors,  consistingof  stockholders,  "to  manage 
the  business  of  the  corporation," — held,  that  the  stockholders 
might,  by  resolution,  after  the  organization  of  the  company, 
delegate  to  the  board  of  directors  the  power  to  call  in  stock. 
Rives  V.  South  Plank-Road  Co 92 

7.  Declarations  of  directors  admissible  against  corporation. — In  au  ac- 
tion against  a  delinquent  subscriber  for  stock  in  an  incorporated 
plank-road  company,  the  defendant  may  prove  that,  before  he 
subscribed  for  any  stock,  the  president  and  one  of  the  directors 
of  the  company  represented  to  him  that  the  road  would  be  so 
located  as  to  run  near  or  through  his  plantation  ;  that  he  there- 
upon subscribed  for  stock  in  the  company  ;  and  that  the  road 
was  not  located  according  to  said  representations.  (Walker,  J., 
dissenting,  held  that  the  declarations  of  its  officers  were  not  ad- 
missible against  the  corporation,  unless  it  was  first  shown  that 
they  were  made  while  such  officers  were  engaged  in  the  prose- 
cution of  the  business  of  the  company,  or  acted  for  it  in  taking 
the  defendant's  subscription,  and  that  the  company,  when  ac- 
cepting the  subscription,  knew  that  it  was  procured  by  false 
representations.) 92 

8.  Declarations  of  president  not  admissible  against  corporation. — The 
declarations  of  the  president  of  a  plank-road  company,  relative 
to  the  manner  in  which  the  money  subscribed  for  the  road  should 
be  appropriated,  are  not  admissible  evidence  for  a  delinquent 
subscriber  for  stock,  when  it  is  not  shown  that  such  declarations 
influenced  the  defendant's  subscription,  or  that  they  were  made 
while  the  declarant  was  acting  as  the  agent  of  the  company,  in 
receiving  subscriptions  for  stock. — Smith  v.  Central  Plank-Road 
Company 650 
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9.  Principals  liability  for  agent. — If  goods  are  sold  and  delivered 
to  an  agent  within  the  scope  of  his  authority,  the  principal  is 
liable  for  the  price,  and  the  seller  is  not  required  to  see  that  the 
goods  are  appropriated  by  the  agent  to  the  purpose  for  which 
they  were  bought. — AYaring  v.  Henrj'  &  Mott 721 

AMENDMENT. 

1.  Of  bill  in  chancery. — An  amendment  of  a  bill  is  not  necessary  or 
proper  to  traverse  defensive  averments  brought  forward  by  the 
answer. — Lanier  v.  Hill Ill 

2.  Same. — Conceding  that  the  chancellor,  on  sustaining  a  demurrer 
to  the  bill  for  want  of  equity,  when  the  cause  has  been  submit- 
ted for  final  decree  on  pleadings  and  proof,  may  allow  an 
amendment,  yet  he  is  not  bound  to  do  so  ex  mero  motu  ;  nor  will 
the  appellate  court  reverse  his  decree,  dismissing  the  bill  with- 
out prejudice,  and  remand  the  cause,  that  the  bill  may  be  amend- 
ed.—State  Bank  v.  Ellis 478 

3.  Of  judgment  nunc  pro  tunc. — In  an  appeal  case  from  a  justice's 
court,  the  judgment  may  be  amended  at  a  subsequent  term,  Hunc 
pro  tunc,  by  vacating  it  as  against  a  party  against  whom  it  Avas 
improperly  rendered  as  the  surety  on  the  certiorarihond. — Dumas 

V.  Hunter 188 

4.  Of  clerical  misprision. — An  error  in  the  imposition  of  costs  will 
be  amended  at  the  appellant's  costs. — Sims  &  Howell  v.  Thomp- 
son and  Wife 158 

Jones'  Adm'r  v.  Brooks 588 

5.  Of  petition  for  removal  of  ward's  property. — A  petition  for  the 
removal  of  an  infant's  property  to  another  State,  (Code,  §g  2032- 
34,)  may  be  amended,  after  demurrer  sustained  to  the  original, 
by  the  addition  of  necessary  parties  and  allegations. — Carlisle  v. 
Tattle  and  Wife 613 

6.  Of  declaration  after  demurrer  snstained. — After  a  demurrer  has 
been  sustained  to  a  declaration,  on  account  of  a  misjoinder  of 
counts,  the  court  is  authorized  (Clay's  Digest,  334,  §  19)  to  grant 

an  amendment  on  terms. — Wilkinson  v.  Moseley 562 

7.  Of  complaint. — In  an  action  brought  by  an  administrator,  if  the 
complaint  shows,  both  in  its  body  and  in  the  marginal  statement 
of  the  parties,  that  he  sues  in  his  representative  character,  it 
may  be  so  amended  as  to  describe  the  cause  of  action  with 
more  particularity,  and  thus  authorize  a  recovery  by  him  in  his 
representative  capacity. — Farrow  v.  Bragg's  Adm'r 261 

8.  Same. — A  complaint  may  be  amended,  after  the  sustaining  of  a 
demurrer  on  account  of  a  misjoinder  of  defendants,  by  striking 

out  the  name  of  one  of  them. — Pool  v.  Devers 672 

9.  Same. — In  an  action  on  a  promissory  note,  the  complaint  may 
be  amended  by  correctly  describing  the  instrument  as  a  bond, 

or  writing  under  seal. — Reed  v.  Scott 640 
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10.  Same. — In  an  action  by  a  corporation,  the  complaint  may  be 
amended  by  the  correction  of  a  mistake  in  setting  out  the  plain- 
tiff's name. — Smith  v.  Plank-Road  Co 650 

11.  Same. — Where  the  summons  and  complaint  are  in  the  name  of 
the  plaintiff  individually,  the  complaint  may  be  so  amended  as 

to  show  that  he  sues  as  administrator. — Agee  v.  Williams 638 

12.  Effect  of  such  amendment  on  adverse  possession. — An  amendment 
of  the  complaint,  putting  in  issue  the  plaintiff's  title  as  admin- 
istrator instead  of  his  individual  title,  is  not  to  be  regarded  as 
the  commencement  of  the  suit,  so  as  to  perfect  an  adverse  pos- 
session by  the  defendant,  which  was  not  complete  at  the  com- 
mencement of  the  suit 638 

13.  Variance  between  original  and  amended  complaint. — A  variance 
between  the  original  and  amended  complaints  cannot  be  reached 
by  general  demurrer  to  the  amended  complaint :  a  motion  to 
strike  out  the  amended  complaint  is  the  proper  mode  of  taking 
advantage  of  such  variance. — Turner  v.  Roundtree 706 

APPEAL. 

See  Error  and  Appeal. 

ARBITRATION  AND  AWARD. 

1.  Equitable  relief  against  award  on  ground  of  mistake. — Equity  will 
not  set  aside  an  award,  on  account  of  a  simple  error  of  judg- 
ment, on  the  part  of  the  arbitrators,  in  the  decision  of  a  legal 
question. — Young  v.  Leaird 371 

2.  Breach  and  performance  of  award. — Under  an  award  directing 
one  of  the  parties,  who  held  an  absolute  bill  of  sale  for  a  slave, 
on  which  was  engrafted  a  parol  trust  for  the  other,  to  give  the 
latter  "the  benefit  of  his  bill  of  sale,  to  the  extent  of  his  demand, 
by  assignment,  power  of  attorney,  or  otherwise,  as  the  parties 
may  think  proper,"  the  former  may  refuse  to  execute,  when  ten- 
dered to  him,  a  conveyance  containing  an  additional  stipulation 
that  be  had  "made  no  conveyance  of  said  slave." 371 

ASSAULT. 

See  Criminal  Law,  4. 

ASSIGNMENTS. 
See  Deeds  op  Trust. 

ASSUMPSIT. 

1.  Does  not  lie  on  covenant. — Indebitatus  assumpsit  cannot  be  main- 
tained on  a  covenant  to  pay  a  specified  sum,  in  four  equal  annual 
installments,  "to   be  made  in  iron  at  five   cents  per  pound,  and 
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castings  at  four  cents  per  pound,  to  be  delivered  at  the  place  or 
places  where  made." — Nesbitt  v.  Ware  &  McClanahan 68 

2.  Noi'  to  recover  purchase-money  paid nnder  um'escinded parol  contract 
for  land. — A  purchaser  of  land  under  a  parol  contract,  who  re- 
tains the  uninterrupted  possession  of  the  land,  cannot  recover 
back,  at  law,  a  part  of  the  purchase-money  which  he  has  paid, 
when  the  contract  has  not  been  rescinded. — Donaldson's  Adm'r 

V.  Waters'  AdmV 175 

3.  When  it  lies  against  trustee  or  bailee. — Where  money  is  deposited 
in  the  hands  of  a  trustee  or  bailee,  for  the  use  and  benefit  of  a 
minor,  under  a  contract  authorizing  him  to  defray  out  of  it  the 
charges  of  her  schooling,  clothing,  and  other  probable  expenses 
which  he  might  deem  necessary,  the  minor  may,  on  attaining 
majority,  maintain  an  action  against  him  for  money  had  and  re- 
ceived, if  a  balance  has  been  ascertained  against  him  on  settle- 
ment, or  if  he  never  entered  on  the  discharge  of  the  duties  im- 
posed on  him  by  the  contract;  but,  if  such  trustee  assumed  the 
fiduciary  duties  which  devolve  upon  him  under  the  contract,  and 
has  never  had  a  settlement  of  accounts  with  the  beneficiary,  an 
action  at  law  cannot  be  maintained. — Vincent  v.  Rogers 471 

4.  Difference  between  common  and  special  counts. — A  special  count  is 
necessary,  where  the  plaintiff  claims  damages  for  the  non- 
performance of  an  executory  agreement,  and  the  breach  sounds 
in  damages  merely  ;  but  where  the  claim  is  merely  of  a  pecuni- 
ary nature,  and  is  founded  on  an  executed  consideration,  the 
common  indebitatus  counts  are  sufBcient 471 

5.  Distinclion  between  debt  and  assumpsit. — The  distinctions  between 
the  actions  of  debt  and  assumpsit  are  obliterafed  by  the  Code, 
•which  makes  the  judgment  the  same  for  causes  of  action  which, 
at  common  law,  were  recoverable  in  either  action. — Reed  v. 
Scott 640 

ATTACHMENT. 

1.  What  demands  may  be  subjected  by  garnishment. — An  attaching 
creditor  cannot,  by  process  of  garnishment,  reach  any  demand 
which,  from  its  character,  his  debtor  could  not  recover  in   debt 

or  ?n(/e6/ta/us  assumpsit. — Nesbitt  v.  Ware  &  McClanahan 68 

2.  Issue  contesting  garnishee's  answer. — When  the  answer  of  a  gar- 
nishee is  contested  by  the  plaintiff,  the  issue  is  confined  to  a 
general  allegation  that  he  is  indebted  to  the  defendant,  either 
generally,  or  in  a  larger  amount  than  that  admitted  by  his 
answer 68 

3.  Attachment  against  foreign  corporation. — An  attachment  lies 
against  a  foreign  corporation,  under  the  act  of  1854,  (Session 
Acts  1853-4,  p.  29,)  on  a  cause  of  action  which  arose  prior  to 
the  passage  of  that  act. — Steamboat  Co.  v.  Barclay  &  Henderson.  120 

4.  Original  equitable  attachment  on  legal  demand. — Independent  of 
statutory  provisions,  an  equitable  attachment  does  not  lie  on  a 
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purely  legal  demand,  against  a  non-resident  who  has  property 
and  eflfects  within  this  State,  more  than  sufficient  to  satisfy  the 
demand,  which  may  be  reached  and  subjected  by  attachment  at 
law. — McKenzie  and  Wife  v.  Bentley  and  Wife 139 

5.  Equiiable  attachment  under  Code. — Under  the  provisions  of  the 
Code,  (1^  2956,  2963,)  before  an  equitable  attachment  can  be  is- 
sued on  a  legal  demand,  an  order  for  its  issue  must  be  first 
made  ;  and  if  the  writ  is  issued  without  such  previous  order, 
the  proceedings  cannot  be  sustained  under  the  statute,  although 
the  allegations  of  the  bill  might  be  sufficient  to  authorize  the 
order 139 

6.  Authority  of  justice  to  order  sale  of  perishable  property . — A  justice 
of  the  peace,  who  has  issued  an  attachment  returnable  to  a  court 
in  his  county,  which  has  been  levied  by  the  sheriflf  of  another 
county  on  perishable  property,  has  authority  (Clay's  Digest, 
56,  §  8)  to  make  an  order  for  the  sale  of  such  property. — Young 

V.  Davis 213 

7.  Garnishee's  liability  for  interest. — A  garnisliee,  who  interposes 
a  dilatory  plea,  cannot  raise  the  question  of  his  liability  for  in- 
terest during  the  period  intervening  between  the  service  of  the 
garnishment  and  the  rendition  of  final  judgment. — Hollingsworth 

&  Co.  V.  Hammond 668 

8.  Irregularities  in  proceedings  against  defendant  in  attachment  not 
available  to  garnishee. — In  an  action  against  a  non-resident  part- 
nership, commenced  by  original  attachment  and  garnishment, 
the  fact  that  the  individual  names  of  the  partners  composing 
the  firm  nowhere  appear  in  the  jjroceedings,  is  a  mere  irregular- 
ity, of  which  a  garnishee  cannot  take  advantage  on  error 668 

ATTORNEYS-AT-LAW. 
See  Agency,  3. 

BAIL. 

1.  Right  of  bail — A  prisoner,  in  custody  under  an  indictment  for 
homicide  of  a  slave,  framed  in  reference  to  section  3296  of  the 
Code,  is  entitled  to  bail  as  a  matter  of  right. — Ex  parte  Howard.    43 

2.  Right  to  be  heard  on  habeas  corpus. — A  prisoner,  in  custody  under 
a  warrant  of  commitment  from  a  magistrate,  before  indictment 
found,  has  a  right,  when  brought  on  habeas  corpus  before  a  pro- 
per officer,  to  demand  that  such  officer  shall  hear  and  decide  on 
all  the  evidence  which  he  offers  touching  his  guilt. — Ex  parte 
Mahone 49 

3.  Mandamus  lies  to  enforce  this  right. — If  a  judicial  officer,  before 
whom  a  prisoner  is  brought  on  habeas  corpus,  improperly  refuses 
to  hear  and  decide  on  the  evidence  adduced  touching  his  guilt, 
mandamus  lies  to  compel  a  hearing 49 

4.  When  application  may  be  made  to  supreme  court. — A  person  in  con- 
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finement  for  the  violation  of  a  municipal  ordinance,  whose  ap- 
plication for  a  discharge  on  habeas  corpus  has  been  refused  by  a 
probate  judge,  may  apply  directly  to  the  supreme  court  for  re- 
lief, without  first  making  application  to  a  circuit  judge  or  chan- 
cellor.— Ex  parte  Burnett 461 

5.  What  questions  may  be  investigated  on  petition  for  habeas  corpus. 
On  the  return  of  a  writ  of  habeas  corpus,  no  court  or  judge  has 
authority  (Code,  ^  3741)  to  inquire  into  the  legality,  justice,  or 
propriet}'  of  the  judgment  or  order  under  which  the  prisoner  is 
confined,  except  on  the  grounds  specified  in  section  3744  as  au- 
thorizing a  discharge 461 

BAILMENTS. 

1.  Liability  of  common  carriers. — How  far  a  common  carrier  is  re- 
sponsible for  an  injury  caused  by  his  boat  striking  an  invisible 
and  unknown  snag,  deposited  by  a  recent  freshet,  in  the  usual 
channel  of  the  river,  quare?  (Rice,  C.  J.,  and  Stoxe,  J.,  differing 
in  opinion;  and  Walker,  J.,  not  sitting.) — Steamboat  Co.  v.  Bar- 
clay &  Henderson 120 

2.  Same. — Under  a  written  contract,  by  which  the  owners  of  a 
steamboat  bound  themselves,  as  common  carriers,  to  deliver 
certain  goods  at  a  specified  point,  the  loss  of  the  goods  bj'  fire, 
after  having  been  deposited  in  a  warehouse  at  the  highest  point 
to  which,  on  account  of  the  low  stage  of  the  water,  the  boat 
could  ascend  the  river,  does  not  excuse  the  defendants'  failure 
to  deliver  the  goods  at  the  specified  place. — Cox,  Brainard  &  Co. 

v.  Peterson 608 

3.  Acceptance  of  part  no  discharge  of  liability  for  residue  of  goods. — 
The  acceptance  of  a  portion  of  the  goods  by  the  consignee,  at  a 
place  different  from  that  specified  in  the  contract,  though  ad- 
missible in  mitigation  of  damages,  does  not  discharge  the  com- 
mon carrier  from  liability  for  the  residue 608 

4.  What  constitutes  deposit. — Where  a  slave  is  placed  by  his  owner 
in  the  possession  of  a  third  person,  "to  take  care  of  him,  keep 
him  until  called  for,  and  pay  nothing  for  his  hire  during  the 
time  he  might  have  him," — this  is  a  mere  deposit,  and  does  not 
amount  to  a  contract  of  hiring. — Farrow  v.  Bragg's  Adm'r . . . .  261 

5.  Liability  of  such  bailee. — A  bailee,  holding  possession  of  a  slave 
under  contract  of  deposit,  isnot  liable  to  the  personal  represent- 
ative of  the  bailor  for  hire,  until  after  demand  made 261 

6.  Pledge. — Where  the  purchaser  of  a  slave,  having  acquired  a 
perfect  title  by  executed  contract,  afterwards  agrees  that  the 
slave  may  remain  in  his  vendor's  possession,  in  pledge,  until  he 
gives  a  new  note,  with  security,  for  the  purchase-money, — his 
failure  to  give  such  note  would  not  affect  the  title  to  the  slave, 
but  would  merely  confer  on  the  vendor  the  right  to  sell  the 
slave  for  the  payment  of  his   demand ;  and    the    death   of  the 


INDEX. 743 

BAILMENTS— CONTINUED. 

slave,  before  the  execution  and  delivery  of  the  note,  would  be 
the  loss  of  the  purchaser. — Thomason  v.  Dill 444 

7.  Declarations  of  bailor  not  admissible  against  bailee. — In  trover 
against  the  bailee  of  a  sheriflF,  the  declarations  of  the  bailor, 
tending  to  show  a  conversion  after  suit  brought,  are  not  admissi- 
ble evidence  against  him. — Spencer  v.  Godwin 355 

8.  When  action  lies  against  bailee. — Where  money  is  deposited  in  the 
hands  of  a  bailee,  for  the  use  and  benefit  of  a  minor,  under  a 
contract  authorizing  him  to  defray  out  of  it  the  charges  of  her 
schooling,  clothing,  and  other  probable  expenses  which  he  might 
deem  necessary,  the  minor  may,  on  attaining  majority,  maintain 
an  action  against  him  for  money  had  and  received,  if  a  balance 
has  been  ascertained  against  him  on  settlement,  or  if  he  never 
entered  on  the  discharge  of  the  duties  imposed  on  him  by  the 
contract ;  but,  if  such  bailee  assumed  the  fiduciary  duties  which 
devolve  upon  him  under  the  contract,  and  has  never  had  a  set- 
tlement of  accounts  with  the  beneficiary,  an  action  at  law  can- 
not be  maintained. — Vincent  v.  Rogers 471 

9.  Hirers  right  to  sub-hire. — The  hirer  of  a  slave  has  an  implied 
right,  in  the  absence  of  an  express  stipulation  to  the  contrary,  to 
sub-hire  the  slave  to  another  for  any  portion  of  the  term. — 
Harris  v.  Maury 679 

BILL  OF  EXCEPTIONS. 

1.  Construction. — Where  a  bill  of  exceptions  admits  of  two  con- 
structions, the  appellate  court  will  so  construe  it  as  to  affirm, 
rather  than  reverse  the  judgment. — McReynolds  v.  Jones 101 

2.  Same. — Where  the  bill  of  exceptions,  after  stating  that  plaintiff 
offered  in  evidence  the  note  sued  on,  proceeded  thus  :  "The  de- 
fendant then  offered  to  read  the  second  interrogatory,  and 
answers  thereto,  of  R.  B.,  as  follows,"  &c.  "This  answer  was 
objected  to  by  the  plaintiff.  The  objection  was  sustained  by 
the  court,  and  the  answer  excluded ;  to  which  defendant  ex- 
cepted. Defendant  then  offered  to  read  the  third  interrogatory, 
and  answer  thereto,  of  said  R.  B.,  as  follows,"  &c.  "To  the 
reading  of  which  answer  plaintiff  objected.  The  court  sustained 
his  objection,  and  excluded  the  evidence  ;  and  defendant  ex- 
cepted,"— held.  Walker,  J., dissenting,  that  this  must  be  construed 
to  mean  that  the  entire  deposition  was  offered,  and  that  the 
counsel  offering  it  was  proceeding  to  read  the  answers  to  the 
several  interrogatories  in  their  regular  order. — Bryant  v.  Hutch- 
inson    441 

3.  Conflict  between  jiulgment  entry  and  bill  of  exceptions. — Where 
there  is  a  conflict  between  the  judgment  entry  and  the  bill  of 
exceptions,  the  latter  must  control  the  former. — ^Vincent  v.  Ro- 
gers     471 

4.  Exception  necessary  in  case  of  nonsuit. — Where   the  plaintiff  is 
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compelled  to  take  a  nonsuit,  by  the  adverse  rulings  of  the  court 
on  either  the  pleadings  or  evidence,  the  appellate  court  will 
only  revise  the  rulings  to  which  er^ceptions  were  reserved ....  471 

5.  Same. — Where  the  judgment  entry  recites,  that  ''the  plaintiff 
excepted  to  the  ruling  of  the  court, and  takes  a  nonsuit,"  it  suffi- 
ciently appears  that  the  nonsuit  was  taken  on  account  of  the 
adverse  ruling  of  the  court. — Downs  v.  Minchew 86 

6.  What  bill  of  exceptions  7nu4  state,  to  show  error  in  admission  of  evi- 
dence, or  charge  of  court. — Where  an  exception  is  reserved  to  the 
admission  of  evidence,  under  an  indictment  for  perjury,  on  the 
ground  that  it  is  irrelevant  because  immaterial  to  the  issue 
which  was  involved  in  the  judicial  proceeding  ;  or  where  an 
exception  is  reserved  to  the  refusal  of  the  court  to  instruct  the 
jury  that  the  fact  was  immaterial  to  that  issue, — the  record 
must  affirmatively  show,  in  either  case,  that  the  evidence  or  fact 
was  immaterial. — Floyd  v.  The  State 511 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Liabilil  II  of  endorser. — In  declaring  against  the  endorser  of  a 
promissory  note,  at  common  law,  it  was  necessary  to  aver  a  de- 
mand and  notice,  or  an  excuse  for  the  omission  of  either  ;  while, 
under  the  statute  of  this  State  respecting  notes  not  paj'able  in 
bank,  it  is  necessary  to  aver  the  institution  of  a  suit  against  the 
maker,  and  its  prosecution  to  a  return  of  "no  property"  on  an 
execution. — McDougald's  Adm'r  v.  Rutherford 253 

2.  Pleading  foreign  statute  as  to  liabilily  of  endorser. — In  an  action 
against  an  endorser,  an  'averment  in  the  declaration,  "that  by 
the  laws  of  the  State  of  Georgia,  where  said  endorsement  was 
made,  the  said  defendant  became  liable  to  pay  said  sum  of  mo- 
ney, in  said  note  specified,  to  said  plaintiff," — is  but  the  statement 
of  a  conclusion  as  to  the  effect  of  the  foreign  law,  and  the  rights 
and  liabilities  of  the  parties  under  that  law 253 

3.  Difference  between  note  and  bond. — Under  a  complaint  on  a  prom- 
issory note,  an  instrument  under  seal,  corresponding  in  other 
respects  with  the  note  declared  on,  is  not  admissible  evidence. 
Reed  v.  Scott 640 

4.  Consideration  of  note. — A  note  given  for  the  purchase-money  of 
land,  at  a  public  sale  made  by  an  administrator,  without  an  order 
of  court,  under  the  erroneous  supposition  that  the  will  conferred 
on  him  authority  to  sell,  is  without  consideration  ;  and  if  an 
assignee  of  such  note,  for  the  purpose  of  avoiding  that  defense, 
induces  the  maker  to  substitute  a  new  note,  the  substituted 
note  is   also   without  consideration. — Stark  v.  Henderson 438 

5.  Fraud  available  as  equitable  defense  to  note. — Where  a  bill  seeks 
to  subject  the  separate  estate  of  a  married  woman  to  the  payment 
of  a  note  executed  by  her,  jointly  with  her  husband,  for  the 
purchase-money  of  a  slave,  she  may  set  up  fraud  in  the  sale  as  a 
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defense  to  the  note  ;  and,  on  proof  of  such  fraud,  is  entitled  to 
a  deduction  from  tlie  note  of  a  sura  equal  to  the  difiference  be- 
tween the  price  paid  and  tlie  actual  value  of  the  slave,  together 

with  interest  on  tliat  sura. — Caldwell  v.    Sawyer 283 

6,  Fraud  without  damage. — If  a  creditor,  for  the  purpose  of  obtain- 
ing his  debtor's  note  for  a  debt  already  due,  falsely  and  fraudu- 
lently proraises  to  supply  him  with  goods  for  a  specified  future 
time,  this  constitutes  no  defense  to  an  action  on  the  note. — 
Overdeer  &  Aughinbaugh  v.  Wiley,  Banks  &  Co 709 

BILL  OF  LADING. 

1 .  What  constitutes. — An  account  for  freight,  usually  called  a  freight 
bill,  is  not  a  bill  of  lading. — Steamboat  Co.  v.  Barclay  &  Hender- 
son    120 

2.  Cannot  be  affected  by  parol  evidence. — A  bill  of  lading,  considered 
as  a  contract,  cannot  be  contradicted  or  varied  by  parol  evidence. 
Cox,  Brainard  &  Co.  v.  Peterson 608 

BONDS  AND  COVENANTS. 

1.  Covenant  between  vendor  and  purchaser  construed. — A  contract 
under  seal,  wherebj'  a  vendor  covenants  to  make  a  valid  deed 
with  warranty  by  a  specified  day,  and  the  purchaser  covenants 
to  pay  the  purchase-money,  on  the  execution  and  delivery  of 
the  deed,  in  four  equal  annual  payments,  "to  be  made  in  iron  at 
five  cents  per  pound,  and  castings  at  four  cents  per  pound,  to 
be  delivered  at  the  place  or  places  where  made";  with  an  addi- 
tional stipulation,  that  the  "sum  may  be  discharged  and  paid 
oflF,"  by  the  purchaser  taking  up  an  outstanding  note  against  the 
vendor,  and  giving  his  obligation  fcr  a  specified  sura,  payable 
in  three  equal  annual  installments, — confers  upon  the  purchaser, 
at  his  election,  the  privilege  of  discharging  the  purchase  money 
in  either  of  the  ways  specified  ;  but,  if  he  fails  to  manifest  an 
election,  within  a  reasonable  time,  to  avail  himself  of  the  stipu- 
lated privilege,  by  a  full  compliance  with  its  terms,  the  vendor 
can  only  hold  him  liable  on  the  original  covenant. — Nesbitt  v. 
Ware  &  McClanahan 68 

2.  Construction  of  refunding  bond,  as  to  time  when  suable. — On  par- 
tial settlement  between  the  two  assignees  of  a  partner's  share 
in  an  unsettled  land-company,  the  prior  assignee,  who  held  the 
control  of  tiie  entire  share,  transferred  to  the  other  lands  valu- 
ed at  a  specified  sum,  and  took  from  him  a  bond  conditioned  as 
follows  :  "Now  I  consent  and  agree  to  bind  myself,  my  heirs," 
&c.,  "to  refund  to  the  said  C.  the  said  amount,  with  interest 
thereon,  if  my  claim  on  said  share  of  said  B.  shall  be  or  is  un- 
founded, and  if  I  am  not  authorized  to  receive  the  same  ;  and, 
also,  to  refund,  with  interest,  any  amount  that  may  be  overpaid 
in  the  settlement  this  day  made."    Held,  that  an  action  could 

48 
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not  be  maintained  on  this  bond,  to  recover  the  amount  of  an  al- 
leged overpayment,  until  the  fact  of  such  overpayment  had  been 
ascertained  on    final  settlement   of  the    partnership  affairs. — 
Cowles  V.  Garrett's  Adm'rs , 341 

3.  Difference  between  bond  and  note. — Under  a  complaint  on  a  prom- 
issory note,  an  instrument  under  seal,  corresponding  in  other 
respects  with  the  note  declared  on,  is  not  admissible  evidence. 
Reed  v.  Scott 640 

4.  Bond  of  stipulators  in  admiralty. — Where  the  bond  of  the  stipu- 
lators is  conditioned,  in  the  alternative,  for  the  paj-ment  of  tlie 
judgment  which  may  be  rendered  "at  the  next  term  of  the  court," 
or  for  the  forthcoming  and  delivery  of  the  boat  to  answer  the 
sentence  and  decree  of  the  court,  it  binds  them  for  the  perform- 
ance of  the  condition  on  the  final  disposition  of  the  cause, 
although  the  judgment  may  be  delayed  ;  nor  can  they  claim  to 
be  discharged,  on  account  of  the  informality  in  the  condition  of 
the  bond  ;  nor  are  they  entitled  to  notice  before  the  rendition  of 
judgment  against  them  ;  but  it  is  erroneous  to  render  judgment 
against  them,  on  the  bond,  at  the  same  time  the  judgment  of 
condemnation  is  rendered  against  the  boat. — Murphy  v.  Roberts 

&  Staples 232 

BOUNDARIES. 

1.  Boundaries  of  pvhlic  lands. — The  case  of  Stein  v.  Ashby,  24  Ala. 
521,  re-affirmed  as  to  the  principles  stated  in  the  seventh  and 
eighth  head-notes,  respecting  the  subdivision  of  a  fi  actional  sec- 
tion, and  the  contents  of  a  patent  for  such  subdivision. — Stein  v. 
Ashby 363 

2.  Same. — ^The  coroers  and  boiindaries  of  sections,  as  marked  and 
run  by  the  United  States  surveyors  in  their  original  surveys, 
although  uot  located  with  mathematical  precision,  are  establish- 
ed by  law  as  the  proper  corners  and  boundaries,  and  cannot  be 
altered  or  controlled  by  other  surveys. — Billingsley  v.  Bates. . .  376 

3.  Mode  of  ascertaining  lost  corner  or  boundary. — In  ascertaining  the 
lost  corner  or  boundary  of  a  section,  which  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to  have  been  estab- 
lished and  marked  in  the  original  survey,  recourse  may  be  had 
to  the  unobliterated  marks  and  corners  of  that  survey,  the  field- 
notes  and  plat,  and  surveys  made  under  their  guidance,  although 
such  subsequent  surveys  are  not  proved  to  correspond  in  every 
particular  with  the  original  survey.  If  only  a  portion  of  one  of 
the  boundary  lines,  leading  to  the  lost  corner,  has  been  obliter- 
ated, the  remaining  portion,  whether  straight  or  not  as  marked, 
must  be  considered  established  ;  and  the  corner  must  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  be  at  the 
point  where  the  marked  line,  if  continued,  would  intersect  the 
township  Hue.    But,  if  the  lost  corner  is  proved   to  have  been 
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at  another  point,  the  lost  portion  of  the  boundary  must  be  ascer- 
tained, by  running  a  straight  line,  from  the  point  at  which  the 
marks  disappear,  to  that  corner 376 

CHAMPERTY. 

1.  No  defense  to  attorney. — When  an  attorney  is  sued  by  his  client 
for  negligence  and  unskillfulness,  he  cannot  setup  champerty  in 
the  contract  as  a  defense  to  the  suit. — Goodman  &  Mitchell  v. 
Walker 482 

CHANCERY. 

I.  Jurisdiction. 

1.  Jurisdiction  to  restrain  proceedings  for  violation  of  city  ordinance. 
Chancery  has  no  jurisdiction,  to  restrain  quasi  criminal  proceed- 
ings on  the  part  of  the  municipal  authorities  of  a  city,  for  re- 
peated violations  of  an  alleged  invaUd  ordinance. — Burnett  v. 
Craig 135 

2.  Original  equitable  attachment  on  legal  demand. — Independent  of 
statutory  provisions,  an  equitable  attachment  does  not  lie  on  a 
purely  legal  demand,  against  a  non-resident  who  has  property 
and  effects  within  this  State,  more  than  sufficient  to  satisfy  the 
demand,  which  may  be  reached  and  subjected  by  attachment  at 
law. — McKenzie  v.  Bentley 139 

3.  Equitable  attachment  under  Code. — Under  the  provisions  of  the 
Code,  (1^  2956,  2963,)  before  an  equitable  attachment  can  be  is- 
sued on  a  legal  demand,  an  order  for  its  issue  must  be  made ; 
and  if  the  writ  is  issued  without  such  previous  order,  the  pro- 
ceedings cannot  be  sustained  under  the  statute,  although  the 
allegations  of  the  bill  might  be  sufficient  to  authorize  the  order.  139 

4.  Jurisdiction  where  remedy  at  law  is  adequate  and  perfect. — A  widow's 
remedy  against  the  personal  representative  of  her  deceased 
husb&nd,  for  the  specific  recovery  of  slaves  belonging  to  her 
separate  estate,  of  which  her  husband  had  possession  as  her 
trustee,  is  adequate  and  perfect  at  law,  and  consequently  she 
cannot  come  into  equity  ;  sccus,  as  to  slaves  which  the  husband 
purchased,  with  money  belonging  to  the  wife's  separate  estate, 
and  the  legal  title  to  which  was  taken  to  himself  as  her  trustee. 
Andrews  v.  Huckabee's  Adm'r 143 

5.  When  creditor  may  come  into  equity  without  exhausting  legal  reme- 
dy.— A  creditor  with  a  lien  may  come  into  equity,  to  remove  an 
obstacle  in  his  way,  or  a  cloud  over  the  title  of  the  property, 
without  first  exhausting  his  legal  remedy. — Holt  &  Chambers  v. 
Bancroft,  Betts  &  Marshall 193 

6.  When  creditor  may  come  into  equity  against  fraudvdent  grantee  of 
deceased  debtor. — A  creditor  at  large,  not  having  any  lien,  and  not 
having  exhausted  his  legal  remedies,  cannot  come  into  equity, 
to  subject  property  fraudulently  conveyed  by  the  debtor  in  his 
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lifetime,  without  alleging  and  proving  a  deficiency  of  legal  as- 
sets ;  an  averment  that  the  debtor's  estate  was  reported  insolv- 
ent by  the  administrator  in  1842,  is  not,  as  against  a  fraudulent 
grantee  who  was  not  then  a  creditor,  equivalent  to  an  allegation 
of  its  insolvency. — State  Bank  v.  Ellis 478 

7.  When  absolute  bill  of  sale  will  he  decreed  a  mortgage. — ^To  author- 
ize a  court  of  equity  to  decree  that  a  bill  of  sale  for  a  slave,  ab- 
solute on  its  face,  was  intended  as  a  mortgage  or  conditional 
sale,  the  proof  must  be  clear,  consistent,  and  convincing  :  the 
testimony  of  two  witnesses,  as  to  subsequent  admissions  by  the 
defendant,  held  not  sufficient  to  overcome  the  positive  denial  of 
the  answer,  and  the  presumption  arising  from  the  bill  of  sale 
itself.— Harris  v.  Miller 221 

8.  Equitable  relief  against  judgment  at  law. — Equity  will  not  grant 
relief  against  a  decree  of  the  probate  court,  because  it  was 
rendered  without  notice  to  the  parties,  when  it  appears  that 
the  rcTidition  of  the  decree  was  suspended,  by  consent,  until 
the  opinion  of  the  supreme  court  in  another  cause  between  the 
same  parties  "could  be  had,"  and  that  said  decree  was  not  ren- 
dered until  after  said  opinion  had  been  obtained. — Stein  v. 
Burden 270 

9.  Same. — To  entitle  a  party  to  equitable  relief  against  afjudgment 
at  law,  on  account  of  legal  defenses  which  he  failed  to  make,  he 
must  exempt  himself  from  all  blame  for  not  making  such  de- 
fense at  law  ;  but  where  he  shows  that  he  was  not  served  with 
process,  had  no  notice  of  the  suit  at  law  during  its  pendency, 
and  neither  appeared  nor  authorized  any  one  to  appear  for  him, 

he  is  entitled  to  relief. — Stubbs  v.  Leavitt 352 

10.  Same. — Where  the  plaintiff  in  an  action  at  law  fails,  for  want 
of  evidence  as  to  the  identity  of  the  slaves  sued  for,  this  is 
matter  on  which  to  base  a  motion  for  a  new  trial,  but  is  no  ground 

for  relief  in  equity. — Pickens  v.  Yarborough 408 

11.  Specific  performance. — Equity  will  not  lend  its  aid  to  compel 
the  specific  execution  of  a  void  contract. — Bogan  v.  Camp 276 

12.  Specific  execution  of  parol  contract  on  ground  of  partial  perform- 
ance.— A  possession  which  has  been  abandoned,  under  a  parol 
contract  for  the  purchase  of  land,  is  not  such  a  partial  perform- 
ance as  will  authorize  a  specific  execution  of  the  rescinded  con- 
tract.— Chambliss  v.  Smith 366 

13.  When  mistake  is  no  ground  for  equitable  relief. — If  a  portion  of 
the  land  sold  is,  by  mistake,  omitted  from  the  deed,  such  mis- 
take furnishes  no  ground  for  equitable  relief  against  an  action 
at  law  on  the  notes  for  the  purchase-money,  when  it  appears 
that  the  purchaser  was  put  in  possession  of  the  entire  tract 
sold,  and  has  retained  it  undisturbed. — Williams  v.  Mitchell's 
Adm'r 299 

14.  Reformation  und  cancellation  of  deed. — After   the   death  of  the 
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vendor,  leaving  infant  lieirs,  the  purchaser  may  come  into  equity, 
to  have  his  deed  reformed  and  canceled,  as  to  a  tract  of  land  to 
which  the  vendor  had  no   title,  and  which  was  included  in  the 
deed  by  mistake 299 

15.  Abatement  of  purchane-money  as  incidental  to  reformation  and 
cancellation  oj  deed. — Where  the  jurisdiction  of  equity  has  at- 
tached, on  bill  filed  by  purchaser,  for  the  purpose  of  reforming 
and  partially  canceling  his  deed,  the  court  may  also,  as  incident- 
al to  this  ground  of  relief,  allow  an  abatement  of  the  purchase- 
money,  on  account  of  the  vendor's  misrepresentations  respecting 

the  location  of  the  boundary  lines 299 

16.  When  cqu'ty  Will  grant  partial  relief  without  settling  all  equities 
between  the  parties. — Where  the  vendor's  deed  omits,  by  mistake, 
a  portion  of  the  land  which  he  intended  to  convey,  and  of  which 
the  purchaser  has  retained  the  uninterrupted  possession;  and,  by 
a  similar  mistake,  includes  another  tract  to  which  he  had  no 
title  whatever,  the  chancery  court  may,  without  settling  all  the 
equities  between  the  parties  growing  out  of  the  transaction, 
take  jurisdiction,  at  the  instance  of  the  purchaser,  to  reform  and 
partially  cancel  the  deed,  and  make  an  abatement  of  the  purchase- 
money,  on  account  of  the  vendor's  misrepresentations  respecting 
the  location  of  the  boundary  lines 299 

17.  When  fraud  is  no  ground  for  equitable  relief. — When  the  price 
of  a  chattel  is,  by  agreement,  included  in  notes  given  for  the 
purchase-money  of  a  tract  of  land,  although  the  two  sales  are 
entirely  distinct  transactions,  a  fraud  in  the  sale  of  the  chattel 
is  available  as  a  defense  at  lavi^  against  an  action  on  the  note, 
and,  consequently,  constitutes  no  ground  for  equitable  relief. .  .  299 

18.  Equitable  relief  against  fraud. — A  willful  concealment  by  the 
vendor,  of  a  defect  in  his  title  which  does  not  appear  on  the  face 
of  his  title  papers,  and  of  which  the  purchaser  is  ignorant,  is  a 
fraud  on  the  purchaser,  against  which  equity  will  relieve. — Br}'- 
ant'g  Executor  v.  Boothe 311 

19.  Extent  of  relief  to  purcliaser  on  account  of  such  fraud. — The  meas- 
ure of  relief  to  which  a  purchaser  is  entitled  in  equity,  an  account 
of  his  vendor's  fraudulent  concealment  of  a  defect  in  his  title, 
in  consequence  of  which  defect  the  vendor's  entry  of  the  land  is 
afterwards  vacated  and  canceled,  is  a  return  of  the  purchase- 
money  which  he  has  paid,  with  interest  thereon,  and  the  value 
of  his  improvements  on  the  land,  after  deducting  therefrom  the 
value  of  the  rents  and  profits  of  the  land  while  in  his  possession.  311 

20.  Rescission  of  contract  on  account  of  misrepresentation  by  vendor. — 
A  false  representation  by  the  vendor,  in  making  a  public  sale  of 
land  as  administrator  without  an  order  of  court,  to  the  effect 
that  the  sale  was  authorized  by  the  decedent's  will,  entitles  the 
purchaser,  who  was  thereby  misled  and  induced  to  buy,  to  a 
rescission  of  the  contract  in  equity. — Stark  v.  Henderson 438 
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21.  Whe7i  legatee  may  come  into  equity. — If  an  executor  refuses  to  as- 
sent to  a  legacy,  where  his  refusal  is  not  necessary  to  protect 
the  rights  of  creditors  or  other  legatees,  the  legatee  may  come 
into  equity,  to  compel  an  assent  to  and  delivery  of  his  legacy, 
with  interest  or  hire  ;  but,  where  a  selection  by  the  legatee  is 
annexed  as  a  condition  precedent  to  his  legacy,  the  selection 
must  be  made,  and  notice  thereof  given  to  the  executor,  before 
the  filing  of  the  bill,  unless  such  selection  is  prevented  by  the 
executor. — Vaughan  v.  Vaughan's  Heirs 329 

22.  Equitable  relief  against  award  on  ground  of  mistake. — Equity  will 
not  set  aside  an  award,  on  account  of  a  simple  error  of  judgment, 
on  the  part  of  the  arbitrators,  in  the  decision  of  a  legal  question. 
Young  v.  Leaird 371 

23.  Equitable  set-off . — A  purchaser  of  land,  having  been  put  in  pos- 
session under  his  contract,  and  received  a  deed  with  covenants 
of  warranty,  cannot,  in  the  absence  of  fraud  in  the  sale,  or  the 
insolvency  of  his  vendor,  maintain  a  cross  bill  on  account  of  a 
defect  in  the  title,  when  the  vendor  files  a  bill  to  foreclose  a 
mortgage  given  to  secure  the  purchase-money. — Magee  v.  Mc- 
Millan  420 

n.  Pleading  and  Practice. 

24.  Amendment  of  bill. — An  amendment  of  the  bill  is  neither  neces- 
sary nor  proper  to  traverse  defensive  averments  brought  for- 
ward by  the  answer. — Lanier  v.  Hill Ill 

25.  Taking  new  testimony  after  final  hearing. — After  the  final  hearing 
of  a  cause,  and  the  reversal  of  the  chancellor's  decree  on  error, 
leave  to  take  additional  testimony,  to  contradict  the  answer, 
should  not  be  granted  to  the  complainant,  because  he  was  in- 
formed by  his  solicitor  that  such  proof  was  unnecessary Ill 

26.  Dismissal  of  bill  without  prejudice. — After  the  reversal  on  error 
of  the  chancellor's  decree,  dismissing  the  bill  on  final  hearing, 
and  the  remandment  of  the  cause,  the  chancellor  may  refuse  to 
dismiss  the  bill,  on  motion,  without  prejudice Ill 

27.  Misjoinder  of  complainants. — Where  several  persons  join  in  a 
bill,  as  partners,  and  it  appears  that  one  of  them  is  not  entitled 
to  relief,  the  bill   must   be   dismissed  as  to  all. — Plant  &  Co.  v. 

.  Voegelin  &  Yasser 160 

28.  Parties  to  bill  for  specific  performance. — All  the  distributees  of 
an  estate  are  necessary  parties  to  a  bill,  which  seeks  to  enforce 
the  specific  execution  of  an  assignment  by  one  of  them,  to  a 
third  person,  of  all  his  interest  in  the  undivided  assets  of  the 
estate  in  the  hands  of  the  administrator. — Began  v.  Camp 276 

29.  Allegations  of  bill  for  specific  performance. — When  a  bill  seeks 
to  enforce  a  contract,  by  which  one  of  the  distributees  of  an  es- 
tate assigned  to  the  plaintiff  a  one-third  interest  in  the  undivided 
assets  of  the  estate,  it  must  show  that  such  distributee,  at  the 
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time  of  the  assignment,  had  an  interest  in  tlie  assets  then  re- 
maining undivided,  and  furnish  the  data  faom  which  tliat  inter- 
est maj'  be  ascertained 276 

30.  Repugnancy  in  bill. — A  bill  with  a  double  aspect,  seeking  to 
establish  for  an  infant  complainant  either  a  partnership  interest 
in  certain  water-works,  under  a  contract  made  by  his  father  for 
his  benefit,  or  a  resulting  trust  on  account  of  the  investment  of 
his  money  in  said  water-works  by  his  father  as  guardian,  is  not 
obnoxions  to  the  charge  of  repugnancy. — Stein  v.  Robertson. . .  286 

31.  Parties  to  bill  for  reformation  of  deed. — The  heirs-at-law  of  the 
vendor  are  not  necessary  parties  to  a  bill,  filed  by  the  purchaser 
against  his  administrator,  for  a  reformation  and  partial  cancel- 
lation of  the  deed,  as  to  a  tract  of  land  to  which  the  vendor  had 
no  title,  and  which  was  included  in  the  deed  by  mistake. — Wil- 
h'ams  v.  Mitchell's  Adm'r 299 

32.  W/iat  relief  defendant  may  obtain  without  cross-bill. — On  bill  be- 
ing filed  by  a  purchaser  against  the  personal  represent- tive  of 
his  deceased  vendor,  seeking  a  reformation  and  partial  cancel- 
lation of  his  deed,  as  to  a  tract  of  land  to  which  the  vendor  had 
no  title,  and  an  abatement  of  the  purchase-money, — although 
the  defendant  can  obtain  no  active  relief  without  a  cross-bill,  he 
may  nevertheless  insist  that  the  complainant  shall  be  required  to 
do  equity,  by  accounting  for  another  tract,  which  was  omitted 
from  the  deed  by  mistake,  but  of  which  the  purchaser  has  re- 
tained the  undisturbed  possession  ;  and  this,  notwithstanding 
the  frame  and  prayer  of  the  bill  prevent  the  complainant  from 
obtaining  any  relief  as  to  that  tract 299 

33.  Parties  to  hill  for  rescission  of  contract. — After  the  death  of  the 
purchaser,  his  personal  representative  is  the  proper  party  to 
file  a  bill  for  a  rescission  of  the  contract,  where  a  return  of  the 
purchase-money  paid  is  the  only  relief  to  be  obtained  ;  the  title 
to  the  land  being  divested  out  of  the  heirs  and  devisees,  by  a 
cancellation  of  the  vendor's  entry  in  the  land-office. — Bryant's 
Executor  v.  Boothe 311 

34.  Supplemental  bill. — A  fact  which,  though  necessary  to  the  per- 
fecting of  the  original  cause  of  action,  did  not  exist  until  after 
the  original  bill  was  filed,  cannot  be  brought  forward  by  supple- 
mental bill. — Vanghan  v.  Vanghan's  Heirs 329 

35.  Averments  of  bill  construed  against  complainant. — An  allegation 
in  a  bill,  which  seeks  relief  against  a  judgment  at  law  against 
complainant  and  another  as  partners,  "that  by  the  records  of 
said  court  there  appears  to  have  been  an  appearance  entered 
by  some  one,"  must  be  construed  to  mean  that  the  appearance 
was  entered  for  both  the  defendants.— Stubbs  v.  Leavitt 352 

36.  Admissibility  of  answer  as  evidence  against  co-defendant. — The  gen- 
eral rule  is,  that  the  answer  of  one   defendant  is  not  admissible 

as  evidence  against  a  co-defendant.— Cham  bliss  v.  Smith 366 
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37.  Allegations  of  bill. — An  allegation  in  a  bill,  that  complainant 
"is  informed"  of  the  existence  of  a  material  fact,  is  not  an  aver- 
ment that  such  fact  exists. — Cameron  v.  Abbott 416 

38.  Same. — An  allegation,  that  two  of  the  defendants,  who  have 
the  legal  title  to  the  lands  in  controversy,  "have  no  claim  to  said 
land,  or  any  portion  thereof,  or  interest  therein,  which,  in  equity 
and  good  conscience,  can  counteract  or  overreach  complainant's 
complete  equity,"  is  but  the  statement  of  a  conclusion,  and    not 

the  averment  of  facts 416 

39.  Proof  without  allegations. — Relief  cannot  be  granted  on  matters 
admitted  and  proved,  when  not  supported  by  the  requisite  al- 
legations in  the  bill 416 

40.  Dismissal  of  bill  without  prejudice. — Where  the  bill  is  without 
equity  as  to  one  of  the  defendants,  for  want  of  proper  allegations, 
but  the  answers  and  proof  establish  a  case  for  equitable  relief 
against  him,  the  bill  should  not  be  dismissed  absolutely  as  to 
him 416 

41.  Decree  reversed  and  rendered. — If  a  bill  is  dismissed  absolutely 
by  the  chancellor,  when  it  should  only  be  dismissed  without 
prejudice,  the  appellate  court  will  reverse  the  decree,  at  the 
instance  of  the  complainant,  and  itself  render  the  proper  decree.  416 

CHARGE  OF  COURT. 

1.  Charge  held  erroneous,  because  invading  province  of  jury. — A  charge, 
which  instructs  the  jury,  that  they  may  infer  the  prisoner's  guilt 
from  certain  facts,  hypothetically  stated,  "and  other  circumstan- 
ces in  the  cause,"  is  erroneous,  because  it  assumes  the  existence 
of  "other  circumstances  in  the  cause,"  instead  of  leaving  the 
jury  to  decide  upon  the  credibility  of  the  evidence  tending  to 
prove  them. — Thompson  v.  The  State 28 

2.  Same. — A  charge  in  these  words  :  "If  the  jury  believed  that  the 
defendant  knew  of,  and  was  concerned  in,  and  aided  in  the 
stealing  of  the  copper,  as  set  out  in  the  evidence,  they  they  might 
find  him  guilty,  although  he  was  not  actually  present  at  the  time 
of  the  larceny," — invades  the  province  of  the  jury,  and  is  there- 
fore erroneous. — Herges  v.  The   State 45 

3.  Same. — Althoug'.i  the  court,  in  itistructing  the  jury,  may  state 
legal  presumptions,  it  cannot  draw  an  inference  of  fact. — Easter- 
ling  V.  The   State ■ . .     46 

4.  Same. — A  charge  to  the  jury,  assuming  as  proved  a  fact  which 
the  evidence  only  tends  to  prove,  is  an  invasion  of  their  province, 
and  therefore  erroneous. — McDougald's  Adm'r  v.  Rutherford. .   253 

5.  Same. — Where  a  cause  is  tried  on  an  agreed  statement  of  facts, 
which  contains  no  admission  of  a  fact  essential  to  the  defense, 
a  general  chai'ge  in  favor  of  the  defendant  is  an  invasion  of  the 
province  of  the  jury. — Gunter  v.  Leckey 591 

6.  Explanatory  charge,  when  necessary. — An  affirmative  charge,  which 
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asserts  a  correct  legal  proposition,  although   objectionable  on 
account  of  its  generality,  is  no  ground  for  a  reversal  of  the  judg- 
ment :  the  party  objecting  to  it  should  ask  an  additioij^l  or  ex- 
planatory charge. — Skinner  v.  The  State 524 

7.  When  general  charge  on  evidence  is  erroneotis. — Where  the  ques- 
tion of  fraud  vel  non  is  directly  involved  in  the  issue,  and  the 
evidence  upon  the  point  is  conflicting,  it  is  error  in  the  court 
to  instruct  the  jury,  that  if  they  believe  the  evidence  they  must 
find  for  the  plaintiff. — Williams  v.  Hartshorn 211 

8.  Presumption  in  favor  of  affirmative  charge. — Where  the  bill  of 
exceptions  does  not  purport  to  set  out  all  the  evidence,  the  ap- 
pellate court  will  presume  that  a  general  affirmative  charge  was 
justified  by   the   evidence. — Doe   d.  School   Commissioners  v. 

Godwin 243 

Also,  Fleming  v.  Usscry 283 

9.  Erroneous  charge  too  favorable  to  appellant. — An  erroneous  affirm- 
ative charge,  which,  when  construed  with  reference  to  the 
evidence,  is  too  favorable  to  the  appellant,  constitutes  no  ground 

of  reversal  in  his  favor. — Wiiarton  v.  Littlefield 245 

10.  Specific  objection  to  charge. — When  a  party  excepts  to  a  charge 
on  a  single  specified  ground,  the  appellate  court  will  confine 
him  to  the  objection  specifically  stated. — Stein  v.  Ashby 363 

11.  When  abstract  charge  will  not  reverse. — A  charge  which  is  ab- 
stract, but  unobjectionable  in  other  respects,  is  no  ground  for  a 
reversal  of  the  judgment,  when  the  record  clearly  shows  that  it 
could  not  have  injured  the  appellant 363 

CODE,  CONSTRUCTION  OF. 

1.  ^  397.  License  for  keeping  eating-house. — Winter  v.  The  State. . .     22 

2.  §  397.  License  for  selling  slave. — Brooks  v.  The  State 513 

3.  §?  399-400.  Same.— Gimter  v.  Leckey 591 

4.  ^  977.  Unlicensed  physicians. — Downs  v.  Minchew 86 

5.  §  1058.  Retailing.— E-ASt^Vwg  v.  The  State 46 

6.  §  1556.  General  assignment  for  benefit  of  creditors. — Holt  &  Cham- 
bers V.  Bancroft,  Betts  &  Marshall 193 

7.  ^?  1602-03.  Revocation  of  will.— Fo\ve]\  v.  Powell 697 

8.  §  1611.  Attestation  of  will.— VoweU  v.  Powell 697 

9.  §§1772-86.  Partial  distribution  of  estate. — Johnston  v.  Fort 78 

10.  §  1888.  Appeals  from  probate  decrees. — Johnston  v.  Fort 78 

Thomas  v.  Dumas 83 

11.  II  1991-92.  Separate  estate  of  wife.—S>m\H\  v.  Smith 642 

12.  §g  2032-34.  Removal  of  infant's  property  by  foreign  guardian. — 

Carlisle  v.  Tuttle  and  Wife 613 

Lary  v.  Craig 631 

13.  §2218.  Costs  in  real  action. — Sims  &  Howell  v.  Thompson  and 
Wife 158 
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14.  I  2313.  Examination  of  plaintiff  as  witness. — Pryor  v.  Harris...   118 
Waring  v.  Henry  <fe  Mott 721 

15.  I  2377.  l/«!X)-)/.— Black  v.  Iliglitower 317 

16.  g  2398.  Security  for  costs. — Ex  parte  ^[organ 51 

17.  §  2462.  Exemption  law. — Simpson  v.  Simpson 225 

18.  §g  2654-55.  Quo  warranto. — The  State  v.  Town  Council  Cahaba..     66 

19.  g|  2956-63.  Equitable  attachmerd.—MoKemAe  v.  Bentley 139 

20.  §  3041.  Costs  of  appeal.— -Smith's  Ex'rs  v.  Smith 642 

21.  I  3081.  Punishment  of  murder.—Whhe  v.  The  State 518 

22.  ^3142.  Obtaining  goods  by  false  pretenses. — O'Connor  v.  Tiie  State.      9 

23.  I  3165.  Forg-erv/.— Bishop  v.  The  State 34 

24.  §  3243.  Grtmr/ig-.— Burnett  v.  TheState 19 

Skinner  v.  The  State 524 

Glass  V.  The  State 529 

Huffman  v.  The  State 532 

Cain  V.  The  State 534 

Cochran  v.  The  State 542 

Moore  v.  The  State 550 

25.  ^3296.  Homicide  of  slave  by  cruel  treatment. — Howard,  Ex  parte.    43 

26.  I  3613.  Change  o/  renwe.— Bisliop  v.  The  State 34 

27.  §g  3741-44.  Bail.— Ex  parte  Burnett 461 

Ex  parte  Howard 43 

COMMON  CARRIE  [IS. 
See  Bailmexts. 

CONFLICT  OF  LAWS. 

1.  Interpretation  of  contract. — The  interpretation  of  a  contract,  and 
the  obligations  which  it  imposes  on  the  respective  parties, 
are  to  be  determined  by  the  lex  loci  contractus,   and   not   by  the 

lex  domicilii. — McDougald's  Adm'r  v.  Rutherford 253 

2.  Transfers  of  personal  property. — Although  the  removal  of  hus- 
band and  wife  to  this  State,  with  their  property,  does  not 
affect  their  relative  rights  to  the  wife's  property,  as  secured  to 
her  by  the  laws  of  the  State  in  which  it  was  acquired  ;  yet 
the  validity  of  a  subsequent  transfer  of  such  property  must  be 
determined  by  the  laws  of  this  State. — Drake  and  Wife  v. 
Glover 382 

CONSTABLES. 

1.  Liability  of  constable's  sweties. — Under  the  provisions  of  the 
Code,  (^§  2466,  130,)  the  sureties  on  a  constable's  official  bond 
are  liable  for  their  principal's  wrongful  act,  in  taking  and  sell- 
ing, bj' color  of  his  office,  property  which  was  exempt  from 
levy  and  sale  at  law  ;  the  defendant  in  execution  having  made 
the  statutory  affidavit,  within  the  time  required  by  law. — Mc- 
Elhaney  v.  Gilleland 183 
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CONSTITUTIONAL  LAW. 
See  Statutes,  1. 


CONTRACT. 

1.  Rescission. — A  mere  unexecuted  intention,  on  the  part  of  the 
vendor,  to  abandon  the  contract,  does  not  amount  to  an  actual 
abandonment,  nor  justify  the  purcliaser  in  so  treating;  it ;  nor 
does  the  mere  institution  of  a  suit  by  the  vendor  against  the 
purchaser,  to  recover  the  rent  of  the  land,  and  of  another  ac- 
tion against  the  purchaser's  widow,  to  receiver  the  land  itself, 
each  of  which  actions  was  successfully  defended,  authorize  the 
purchaser  to  consider  the  contract  rescinded,  or  to  recover 
back  the  purchase-money  which  he  has  paid — Donaldson's 
Adm'r  v.  Waters'  Adm'r 175 

2.  Interpretation  governed  by  what  law. — The  interpretation  of  a 
contract,  and  the  obligations  which  it  imposes  on  the  respective 
parties,  are  to  be  determined  by  the   lex  loci  contractus,  and  not 

by  the  lex  domicilii. — McDougald's  Adm'r  v.  Rutherford 253 

3.  Breach  by  plaintiff  defeats  recovery. — If  the  owner  retakes  the 
possession  of  his  slave,  before  the  expiration  of  the  stipulated 
time  of  hiring,  and  against  the  objection  of  the  hirer,  he  cannot 
afterwards  recover  any  portion  of  the  hire. — Farrow  v.  Bragg's 
Adm'r 261 

4.  Same. — If  the  owner  retakes  the  possession  of  his  hired  slave 
during  the  term,  without  legal  cause,  and  refuses  to  surrender 
him  on  the  demand  of  the  hirer  or  sub-hirer,  he  is  guilty  of  a 
breach  of  contract,  and  cannot  recover  any  portion  of  the  hire ; 
nor  can  he  excuse  such  breach  of  contract,  as  against  the  hirer, 
on  the  ground  that  his  unlawful  act  amounted  to  a  tort  as 
against  the  sub-hirer. — Harris  v.  Maury 679 

5.  Cojisideration  and  validity  of  assignment  by  distributees. — Aeon- 
tract,  by  which  two  of  the  distributees  of  an  estate  assign  and 
transfer  to  a  third  person,  in  compromise  of  a  suit  instituted  by 
him  against  the  estate,  all  their  interest  in  the  undivided  assets 
of  the  estate,  is  supported  by  a  sufficient  consideration,  and  may 

be  enforced . — Bogan  v.  Camp 276 

6.  Maiualily  necessary  to  validity. — An  agreement'between  the  pur- 
chaser of  a  tract  of  land  and  another  person,  to  the  effect  that 
the  latter  may  have  the  land  if  he  can  and  will  pay  for  it,  im- 
poses no  obligation  on  the  latter  to  take  the  land,  and,  conse- 
quently, does  not  amount  to  a  contract  for  wantof  the  requisite 
mutuality. — Chambliss  v.  Smith 366 

7.  Alteration  and  rescission. — After  a  verbal  sale  of  chattels  has 
been  consummated  by  deliver}',  neither  a  subsequent  change  in 
the  mode  of  payment,  nor  the  subsequent  acceptance  of  a  bill 
of  sale,  operates  a  divestiture  of  the  title,  or  a  rescission  of  the 
contract — Sanders  v.  Stokes 432 

8.  Sufficiency  of  consideration. — A   promise   by  the  purchaser  of  a 
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slave,  after  the  consummation  of  the  contract,  to  give  a  new 
note,  with  security,  for  the  purchase-money,  in  consideration 
merely  of  a  prior  unaccepted  offer,  pending  the  negotiation,  to 
give  security,  is  nudum  pactum;  but,  if  the  parties  mutually 
agree  to  a  subsequent  modification  of  their  contract,  the  prom- 
ise of  each  issupported  by  a  sufficient  consideration. — Thomason 
V.  Dill   444 

9.  Discharge. — A  release  under  seal  is  not  necessary  to  discharge 

a  contract  under  seal 444 

10.  Parol  Mipulntions  merged  in  written  contract. — An  offer  by  the 
purchaser,  pending  the  negotiation,  to  give  secueity  to  his  note 
for  the  purchase-money,  is  waived,  by  implication,  if  the  vendor 
accepts  a  note  without  security 444 

11.  Sufficiency  of  compromise  as  consideration. — A  promise  to  pay  a 
sum  certain  in  compromise  of  a  pending  suit,  or  in  settlement 
of  a  controversy  for  which,  though  it  has  not  assumed  the  form 
of  a  pending  suit,  there  is  a  reasonable  ground,  is  supported  by 

a  sufficient  consideration. — Allen  and  Wife  v.  Prater 458 

12.  Effect  of  illegal. — Where  the  plaintiff  cannot  establish  his  cause 
of  action,  without  relying  on  an  illegal  contract,  he  cannot  re- 
cover.— Gunter  v.  Leckey 591 

13.  Difference  between  sale  and  exchange. — A  contract,  by  which  the 
title  and  possession  of  a  slave  are  transferred  for  a  valuable 
consideration  measured  in  money  terms,  is  a  sale,  whether  the 
consideration  be  paid  in  money,  or  in  something  agreed  upon 
as  its  equivalent ;  but  a  contract,  by  which  the  owner  of  two 
slaves  transfers  them  to  another,  in  consideration  of  two  other 
slaves  and  one  hundred  dollars  in  money,  the  price  or  value  not 
being  mentioned  in  money  terms,  is  an  exchange 591 

14.  Entire  contract  of  hiring. — Wliere  two  slaves  are  hired,  for  a 
specified  term,  at  a  gross  sum,  the  contract  is  entire,  and  its 
entire  fulfillment  is  a  condition  precedent  to  its  enforcement. — 
Harris  v.  Maury 679 

15.  Hirer's  right  to  sub-hire. — The  hirer  of  a  slave  has  an  implied 
right,  in  the  absence  of  an  express   stipulation   to  the  contrary, 

to  sub-hire  the  slave  to  another  for  any  portion  of  the  term. . . .   679 

16.  Gratuitous  promise. — A  promise  by  a  creditor,  in  consideration 
of  the  execution  of  a  note  by  his  debtor  for  the  debt  already 
due,  to  supply  him  with  goods  in  future,  is  without  considera- 
tion.— Overdeer  &  Aughinbaugh  v.  Wiley,  Banks  &  Co 709 

See,  also.  Bailments. 

Bonds  and  Covenants. 

CORPORATIONS. 

1.  Proceedings  for  forfeiture  of  charier. — An  information,  in  the  na- 
ture of  quo  warranto,  cannot  be  filed  on  the  relation  of  a  private 
citizen,  to  vacate  the  charter  of  a  municipal  corporation,  (Code, 
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2  2654,)  on  account  of  the  passage  of  an  unauthorized  ordinance 
fixing  the  price  of  a  license  for   retailing  spirituous   liquors  at 
SI, 000.— The  State,  ex  rel.  Burnett  v.  Town  Council  of  Cahaba. .     66 

2.  Authority  of  directors  to  call  in  stock. — Where  the  charter  of  an 
incorporated  plank-road  company  authorized  the  stockholders 
to  make  calls  for  payment  on  subscriptions  for  stock,  and  to 
appoint  a  board  of  directors,  consisting  of  stockholders,  "to 
manage  the  business  of  the  corporation," — held,  that  the  stock- 
holders might,  by  resolution,  after  the  organization  of  the  com- 
pany, delegate  to  the  board  of  directors  the  power  to  call  in 
stock.— Rives  v.  South  Plank-Road  Co 92 

3.  Declarations  of  directors  admissible  against  corporation. — In  an 
action  against  a  delinquent  subscriber  for  stock  in  an  incorpo- 
rated plank-road  company,  the  defendant  may  prove  that,  before 
he  subscribed  for  any  stock,  the  president  and  one  of  the  direc- 
tors of  the  company  represented  to  him  that  the  road  would  be 
60  located  as  to  run  near  or  through  his  plantation  ;  and  that 
the  road  was  not  located  according  to  said  representations. 
(Walker,  J.,  dissenting,  held  that  the  declarations  of  its  oflicers 
■were  not  admissible  against  the  corporation,  unless  it  was  first 
shown  that  they  were  made  while  such  officers  were  engaged 
in  the  prosecution  of  the  business  of  the  company,  or  acted  for 
it  in  taking  the  defendant's  subscription,  and  that  the  company, 
when  accepting  the  subscription,  knew  that  it  was  procured  by 
false  representations.) 92 

4.  Declarations  of  president  not  admissible  against  corporation. — The 
declarations  of  the  president  of  a  plank-road  company,  relative 
to  the  manner  in  which  the  money  subscribed  for  the  road  should 
be  appropriated,  are  not  admissible  evidence  for  a  delinquent 
subscriber  for  stock,  when  it  is  not  shown  that  such  declarations 
influenced  the  defendant's  subscription,  or  that  they  were  made 
while  the  declarant  was  acting  as  the  agent  of  the  company,  in 
receiving  subscriptions  for  stock. — Smith  v.  Central  Plank-Road 
Company 650 

5.  Attachment  against  foreign  corporation. — An  attachment  lies 
against  a  foreign  corporation,  under  the  act  of  18o4,  (Session 
Acts  1853-4,  p.  29,)  on  a  cause  of  action  which  arose  prior  to 
the  passage  of  the  statute. — Steamboat  Co.  v.  Barclay  &  Hender- 
son    120 

6.  General  powers  of  municipal  corporations. — A  municipal  corpora- 
tion must  act  within  the  limits  of  its  delegated  powers,  but  may 
pass  all  laws  necessarj'  or  proper  to  carry  into  eflfect  a  given 
power. — Ex  parte  Burnett 461 

7.  Powers  of  corporate  authorities  of  Cahaba  to  fine  and  imprison. — 
Under  the  6th  and  8th  sections  of  the  act  incorporating  the 
town  of  Cahaba,  (Toulmin's  Digest,  817,)  each  member  of  the 
town  council  has  power  and  authority  as  a  magistrate,  within 
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the  corporate  limits  of  the  town,  to  impose  fines,  not  exceeding 
$50,  and  to  imprison  for  not  more  than  three  days,  for  tlie  viola- 
tion of  a  municipal  ordinance  ;  but,  before  the  power  to  imprison 
can  be  exercised,  there  must  have  been  a  judicial  ascertainment 
of  the  fact  that  such  ordinance  has  been  violated 461 

8.  Validity  of  by-law  respecting  retailing  of  spiritnoua  liquors. — A 
by-law,  fixing  the  price  of  a  town  license  for  retailing  spirituous 
liquors  at  §1,000,  is  in  its  nature  prohibitory,  and  is  not  author- 
ized by  any  express  or  implied  grant  of  power  to  said  municipal 
authorities  ;  and  the  fact  that  one  retailer,  submitting  to  the 
terms  of  such  ordinance,  has  done  a  prosperous  business,  does 
not  affect  the  nature  of  the  ordinance 461 

9.  Judicial  notice  taken  of  municipal  charier,  but  not  of  by-law. — The 
courts  are  bound  to  take  judicial  notice  of  the  charter  of  a  mu- 
nicipal corporation,  and  of  its  power  to  make  by-laws  ;  but  not 

of  the  by-laws  made  by  it. — Case  v.  Mayor  of  Mobile 538 

10.  Validity  of  bylaw  prohibiting  sale  of  meats  except  at  market. — An 
ordinance,  prohibiting,  under  a  penalty  of  $20,  "all  hawking  and 
peddling  about  the  streets  of  the  city,  of  meat,  game,  or  poultry," 
is  authorized  by  the  charter  of  the  city  of  Mobile,  and  is  neither 
unreasonable,  unconstitutional,  nor  against  common  right. — Shel- 
ton  V.  Mayor  of  Mobile 540 

11.  By-law  partly  void. — Where  a  by-law  consists  of  several  dis- 
tinct and  independent  parts,  some  of  which  are  void  because 
not  authorized  by  the  charter,   this   does  not  affect  the  validity 

of  the  other  independent  provisions 540 

12.  Name  of  corporation. — Althoiigh  a  name  is  necessary  to  the 
existence  of  a  corporation,  and  is  generally  expressed  in  the 
charter,  it  may  nevertheless  be  acquired  by  usage  and  implica- 
tion.— Smith  V.  Central  Plank-Road  Company 650 

13.  Construction  of  act  incorporating  Central  Plank-Road  Company. 
Under  the  act  incorporating  the  Central  Plank-Road  Company, 
the  corporate  existence  of  said  company  could  not  commence 
until  $50,000  of  stock  had  been  subscribed  ;  but  the  actual  pay- 
ment of  $10  on  each  share  is  not  a  condition  precedent  to  the  ex- 
istence of  the  corporation.  The  branch  roads,  however,  which 
the  charter  authorizes,  declaring  them  "hereby  incorporated," 
are  not  limited  to  any  amount  of  stock,  but,  on  accepting  the 
provisions  of  the  act,  and  organizing   under  it,  thereby  acquire 

a  corporate  existence 650 

14.  Notice  to  stockholders  of  calls  for  stock. — Where  the  charter  of 
the  corporation  does  not  require  a  written  notice  of  calls  for 
stock,  a  verbal  notice  by  the  secretary',  by  order  of  the  presi- 
dent, in  pursuance  of  a  resolution  of  the  board  of  directors,  is 
sufficient 650 

15.  Competency  of  stockholder  as  witness  for  corporation. — The  secreta- 
ry of  a  corporation,  who  was  also  a  stockholder,  but  transferred 
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all  his  stock  after  the  institution  of  the  suit,  is  a  competent  wit- 
ness for  the  corporation,  in  an  action  against  a  delinquent  stock- 
holder, although  the  corporation  was  indebted  at  the  time  he 
transferred  his  stock,  and  continued  indebted  up  to  the  time  of 
the  trial 650 

16.  Fraudulent  management  of  corpwation. — The  fraudulent  manage- 
ment of  a  corporation,  or  the  fact  that  its  operations  are  incon- 
sistent with  the  i^urposes  of  its  charter  or  the  public  interest, 
although  it  might  authorize  proceedings  for  a  forfeiture  of  its 
charter,  is  not  available  as  a  defense  to  a  delinquent  stock- 
holder, when  sued  by  the  corporation 650 

COSTS. 

1.  Sufficiency  of  bond  for  costs. — In  a  suit  commenced  by  a  corpora- 
tion, a  bond  for  costs,  in  the  penal  sum  of  two  hundred  dollars, 
conditioned  for  the  payment  of  such  costs  "as  may  be  adjudged 
against  the   plaintiff,"  is  not  a  compliance  with  the  requisitions 

of  the  statute. — Ex  parte  Morgan 51 

2.  Mandamus  lies  where  security  for  costs  is  erroneously  held  suffi- 
cient.— On  motion  to  dismiss  a  suit,  instituted  by  a  corporation, 
for  want  of  security  for  costs,  if  the  circuit  court  erroneously 
holds  the   security   sufficient,  mandamus  lies  upon  its  decision.     51 

3.  Practice  in  case  of  insufficient  security. — Whether,  in  case  such 
plaintiff  gives  insufficient  or  defective  security  for  costs,  his 
suit  should  be  dismissed,  or  he  should  be  allowed  to  substitute 
new  security,  quxre  1  (Rice,  C.  J.,  and  Stone,  J.,  differing  in 
opinion  ;  Walker,  J.,  not  sitting.) 51 

4.  Security  in  proceedings  by  quo  warranto. — When  an  information 
is  filed,  on  the  relation  of  a  private  citizen,  he  must  give  securi- 
ty for  the  costs  of  the  proceeding. — State,  ex  rel.  Burnett  v. 
Town  Council  of  Cahaba 66 

5.  Costs  on  trial  of  issue  contesting  will. — When  the  probate  of  a 
will  is  contested  by  an  administrator  previously  appointed,  the 
costs  are  properly  adjudged  against  him  individually,  if  he  fails  ; 
but,  if  he  acted  in  good  faith,  he  is  entitled  to  reimbursement 
out  of  the  estate  on  settlement  of  his  accounts. — Bradley  v. 
Andress 80 

6.  Costs  in  ejectment. — When  final  judgment  by  default  is  rendered 
without  the  intervention  of  a  jury,  the  defendant  is  not  liable 
for  costs,  unless  the  record  affirmatively  shows  that  proof  was 
made  that  he  was  in  possession  at  the  commencement  of  the 
suit ;  but  the  erroneous  imposition  of  costs,  in  such  case,  will 
be  amended  on  error  at  his  costs. — Sims  &  Howell  v.  Thompson 
and  Wife 158 

7.  Costs  as  damages. — Costs  imposed  on  the  plaintiff,  in  an  action 
on  an  injunction  bond,  as  the  condition  of  a  continuance,  are  not 
recoverable  as  part  of  the  actual  damages. — Bullock  v.  Ferguson  227 
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8.  Costs  on  successful  pJea  of  usury. — To  authorize  a  reversal  of  the 
judgment,  at  the  defendant's  instance,  on  account  of  the  refusal 
of  the  court  below  to  impose  the  costs  on  the  plaintiff,  when  the 
plea  of  usury  was  successfully  interposed,  the  record  must  show 
that  an  intentional  reservation  of  usurious  interest  was  proved  : 
if  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, the  appellate  court  cannot  infer  that  this  proof  was  made, 
from  the  mere  fact  that  the  plaintiff  recovered  a  judgment  for 
less  than  the  amount  of  his  note. — Black  v.  Hightower 317 

9.  Cofts  on  revivor  of  motion  against  sheriff. — In  vacating,  at  a  sub- 
sequent term,  a  void  order  of  revivor,  it  is  erroneous  to  render 
judgment  for  costs  against  the  personal  representative  of  the 
plaintiff;  but,  if  he  appeals  from  such  judgment,  giving  bond  or 
security  for  the  costs,  the  error  will  be  amended  at  his  costs. 
Jones'  Adm'r  v.  Brooks 588 

10.  Taxation  of  costs. — In  taxing  the  costs  of  an  appeal,  no  allow- 
ance will  be  made  for  papers  unnecessarily  copied  into  the 
transcript. — Smith's  Executors  v.  Smith 542 

COUNTY. 

1.  Liability  for  medical  services  rendered  to  prisoners. — The  county 
is  not  liable  for  medical  services  rendered  at  the  request 
of  the  sheriff,  to  prisoners  confined  in  the  county  jail,  who 
are  shown  to  be  insolvent ;  nor  for  such  services  rendered 
to  a  slave,  charged  with  the  murder  of  his  master,  although  it  is 
shown  that  such  services  were  necessary  to  his  life  and  health, 
and  that  the  relatives  of  his  deceased  master  refused  to  procure 
medical  aid  for  him. — Mitchell  v.  Tallapoosa  County 130 

COURT,  CIRCUIT. 

1.  Jurisdiction  as  to  amount. — In  a  civil  action,  commenced  in  the 
circuit  court,  and  founded  on  a  moneyed  demand,  if  the  plaintiff 
recovers  only  fifty  dollars  or  less,  and  the  amount  of  his  recove- 
ry is  not  reduced  by  a  set-off  successfully  made,  the  court  should 
dismiss  the  suit  on  motion,  unless  the  statutory  affidavit  is 
made. — McClure  v.  Lay ; 208 

CRIMINAL  LAW. 

1.  Obtaining  goods  by  false  pretenses. — To  make  out  the  statutory 
offense  of  obtaining  goods  by  false  pretenses,  (Code,  ^  3142,)  it 
is  not  enough  to  prove  that  the  pretense  was  false,  and  that 
the  prisoner  thereby  obtained  the  property ;  but,  in  addition 
thereto,  the  fraudulent  intent  at  the  time  must  be  proved. 
O'Connor  v.  The  State 9 

2.  Sufficiency  of  indictment. — An  indictment,  in  the  form  prescribed 
by  the  Code,  for  obtaining  property  b}'  false  pretenses,  is  suffi- 
ciently certain  and  definite 9 
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3.  Variance  between  allegation  and  proof  of  pretense. — A  pretense  by 
the  prisoner,  "that  he  had  in  ilacon  seven  thousand  dollars,"  is 
materially  variant  from  a  pretense,  "that  he  had  seven  dollars 
less  than  seven  thousand  in  a  bank  in  Macon." 9 

4.  Assault  defined. — To  constitute  an  assault,  there  must  be  the 
commencement  of  an  act,  which,  if  not  prevented,  would  pro- 
duce a  battery  :  the  drawing  of  a  pistol,  without  presenting  or 
cocking  it,  is  not  an  assault. — Lawson  v.  The  State 14 

5.  Larceny. — Proof  of  ownership  of  stolen  property. — The  stolen 
bank-notes  having  been  found,  in  a  place  pointed  out  by  the 
prisoner,  and  handed  to  the  person  from  whom  they  are  alleged 
to  have  been  stolen,  it  is  not  permissible  for  the  prosecution 
to  prove  that  he  "received  them  as  his  own  ;"  nor  does  the  death 
of  the  alleged  owner  before  the  trial  render  such  evidence 
competent. — Sayres  v.  The   State 15 

6.  Same. — Hearsay  inadmissible. — The  declarations  of  the  person 
from  whom  the  bank-notes  are  alleged  to  have  been  stolen, 
made  on  the  morning  after  the  night  of  the  prisoner's  arrest,  "to 
the  effect  that  he  and  the  prisoner  were  drunk  together  on  that 
night,  that  he  let  the  prisoner  have  said  bank-notes  for  the  pur- 
pose of  investing  them  in  the  grocery  business,  and  that  they 
were  not  stolen,"  are  not  competent  evidence  for  the  prisoner, 
although  the  declarant  has  since  died 1.5 

7.  Keeping  eating-house  without  license. — An  oyster-stall,  in  a  room 
which  is  also  used  for  retailing  spirituous  liquors, at  which  raw 
oysters  are  sold  by  retail,  with  pepper,  salt  and  crackers,  and 
eaten  at  the  stand,  is  an  eating-house,  within  the  provisions  of 
the  revenue  law. — Winter  v.  The  State 22 

8.  Criminal  liability  of  agent. — It  is  no  defense  to  an  indictment 
for  keeping  an  eating-house  without  a  license,  that  the  defend- 
ant carried  on  the  business  on  account  of  an  employer,  and  not 

for  himself 22 

9.  Homicide. — Admissibility  of  declarations  by  prisoner  and  his  wife 
at  time  of  arrest. — The  deceased  was  last  seen  in  company  with 
the  prisoner  and  his  wife,  whom  he  was  engaged  in  moving 
from  an  adjoining  State  ;  and  they  were  seen,  after  his  disap- 
pearance, pursuing  their  way  in  his  wagon.  A  person  aided  in 
the  arrest,  who  was  acquainted  with  the  deceased  and  the  pris- 
oner, and  who  testified,  that  the  prisoner's  wife,  at  the  time  of 
the  arrest,  "ran  out  of  the  house,  and,  slapping  him  on  the  shoul- 
der, said,  'I  told  you  that,  Tommy  ;'  to  which  the  prisoner  re- 
plied, 'Go  off,  God  damn  you,  and  hold  your  tongue,  and  speak 
to  nobody  about  it.'  "  Held,  that  the  prisoner's  reply  to  his 
wife  was  admissible  evidence  against  him  ;  and  that  her  excla- 
mation was  also  admissible,  as  shedding  light  on  his  reply. 
Liles  V.  The  State 24 

10.  Homicide  of  fugitive  slave  resisting  apprehension. — No  one  has  a 

49 
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right,  in  attempting  to  arrest  a  runaway  slave,  to  kill  liim  to  pre- 
vent his  escape  ;  yet,  if  the  slave  resists  apprehension,  or  pre- 
sents a  hostile  attitude,  the  captor  is  not  bound  to  desist  from 
or  abandon  the  arrest,  but  may  press  forward  in  the  prosecu- 
tion of  his  purpose  ;  and  in  the  further  prosecution  of  that  pur- 
pose, after  using  all  reasonable  available  means  at  hand  to  effect 
the  arrest  without  injury  to  the  slave,  he  may  lawfully  take  the 
slave's  life  under  circumstances  which  would  render  any  other 
homicide  justifiable  on  the  ground  of  self-defense. — Morton  v. 
Bradley 683 

11.  Adiniiihility  of  declarations  by  prisoner  after  arrest. — A  conver- 
sation between  the  prisoner  and  his  accomplice,  during  their 
preliminary  examination  before  the  committing  magistrate,  in 
which  the  latter  threatened  to  kill  the  prisoner  if  he  made  any 
disclosures,  and  the  prisoner  replied  that  he  would  not  disclose 
anything,  is  admissible  evidence  against  the  prisoner  ;  and  a 
subsequent  conversation  between  them,  while  confined  in  the 
same  room  together,  in  which  each  accused  the  other  of  having 
caused  their  situation,  is  also  admissible. — Scott  v.  The  State. .   503 

12.  Evidence  of  acts  by  accomplice. — Evidence  having  been  introduc- 
ed by  the  prosecution,  tending  to  show  a  conspiracy  between 
the  prisoner  and  his  accomplice, not  only  to  steal  the  prosecutor's 
watch,  but  afterwards  to  meet  at  another  place,  as  soon  as  con- 
venient, and  there  divide  the  profits  ;  the  fact  that  his  accomplice, 
having  stolen  the  watch,  afterwards  paid  double  toll  at  a  bridge 
on  the  direct  road  to  the  place  at  which  they  were  to  meet,  is 
admissible  evidence  against  the  prisoner,  when  on  trial  for  the 
larceny  of  the  watch 503 

13.  Paaiskimnt  of  murder  in  second  degree. — On  a  conviction  for 
murder  in  the  second  degree,  the  court  has  the  power  to  fix  the 
imprisonment,  and  may.  in  its  discretion,   sentence  the  oflfender 

to  imprisonment  for  life. — White  v.  The  State 518 

14.  Sentence  on  conviction  for  murder. — Where  two  persons  are 
jointly  tried  and  convicted  for  murder,  and  the  court  thereupon 
adjudges  "that  the  said  defendants  be  confined  in  the  penitenti- 
ary of  the  State  of  Alabama  during  their  natural  life-time,"  this  is 
equivalent  to  sentencing  each  one  of  the  defendant  to  imprison- 
ment during  his  natural  life 518 

15.  Sufficiency  of  indictment  for  incest. — An  indictment,  charging 
that  the  prisoner,  "being  then  and  there  the  father  of  Elizabeth 
B.,  and  within  the  degree  of  consanguinity  within  which  marri- 
ages are  declared  by  law  to  be  incestuous  and  void,  and  then 
and  there  knowing  the  said  Elizabeth  to  be  his  daughter,  did 
then  and  there  live  with  the  said  Elizabeth  in  a  state  of  adulte- 
ry,"— is  sufficient  under  the  Code. — Baker  v.  The  State 521 

16.  Punishment  of  incest. — The  punishment  of  incest,  as  prescribed 

by  the  Code,  is  the  same  as  under  the  former  law 521 
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17.  What  constitutes  incest. — Adultery,  committed  with  a  natural 
daughter,  is  within  the  statute,  equally  as  if  she  was  born  in  law- 
ful wedlock 521 

18.  Sufficiency  of  general  verdict  of  guilty. — Where  the  defendant 
pleads  not  guilty  to  an  indictment  containing  a  good  and  a  bad 
count,  a  general  verdict  of  guilty  as  charged  in  the  indictment 
will  be  referred  to  the  good  count 521 

19.  Sufficiency  of  indictment  in  description  of  defendant. — If  the  in- 
dictment alleges  that  the  defendant's  christian  name  is  unknown 
to  the  grand  jury,  it  is  not  demurrable  on  account  of  the  omis- 
sion of  his  christian  name. — Skinner  v.  The  State 524 

20.  Forgery. — Proof  of  forged  instrument. — If  the  instrument  alleged 
to  have  been  forged  is  set  out  literally  in  the  indictment,  and  is 
proved  to  have  been  mutilated,  the  State  may  resort  to  secon- 
dary evidence  of  the  contents  of  the  mutilated  part,  after  first 
proving  the  existence  of  the  writing  before  mutilation  as  de- 
scribed ;  and,  in  connection  with  such  secondary  evidence,  may 
then  offer  in  evidence  the  mutilated  writing   itself. — Thompson 

V.  The  State 28 

21 .  Same. — Laying  predicate  for  secondary  evidence. — Secondary  evi- 
dence of  the  contents  of  the  instrument  charged  to  have  been 
forged,  which  is  alleged  in  the  indictment  to  have  been  destroy- 
ed or  withheld  by  the  defendants,  cannot  be  received,  on  proof 
that  it  was  last  seen,  on  the  trial  of  a  habeas  corpus  at  the  suit  of 
another  one  of  the  defendants,  in  the  possession  of  his  attorney, 
who  is  not  called  to  answer  as  to  his  possession. — Morton  v. 
TheState 527 

22.  What  constitutes  forgery. — Under  an  indictment  for  forgery,  a 
conviction  may  be  had  on  proof  that  the  prisoner  uttered  and 
published  as  true  a  forged  instrument,  knowing  it  to  be  forged. 
Bishop  v.  The  State 34 

23.  Comparison  of  handwriting  by  jury. — A  genuine  signature  of 
the  supposed  maker  or  endorser  of  the  forged  instrument  can- 
not be  given  in  evidence,  for  the  purpose  of  enabling  the  jury 

to  compare  the  handwriting  with  that  of  the  forged  instrument.     34 

24.  In  what  county  offtnse  is  completed. — A  person,  being  at  the  time 
in  one  county,  may,  through  the  hands  of  an  innocent  agent  in 
another  county,  utter  and  publish  as  true  a  forged   instrument 

in  the  latter  county,  so  as  to  be  there  guilty  of  forgery 34 

25.  Gaming. — Sufficiency  of  indictment. — An  indictment  for  gaming, 
in  the  general  form  given  in  the  appendix  to  the  Code,  is  suffi- 
cient, because  it  pursues  the  prescribed  form,  although  charging 
that  the  gaming  was  (in^e?- a/i'a)  "at  an  onthonse  tohere  people 
resort." — Burnett  v.  The  State 19 

26.  Same. — In  an  indictment  for  gaming,  it  is  sufficient  to  charge 
that  the  defendant  played  "at  a  game  of  cards  or  dice,"  &c.,  in- 
stead of  "at  a  game  with  cards  or  dice." — Cochran  v.  The  State.  542 
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27.  Evidence  confined  to  single  offense. — Although  an  indictment  for 
gaming,  in  the  form  prescribed  bj'  the  Code,  charges  several  dis- 
tinct offenses  in  the  alternative  ;  yet,  on  the  trial,  the  State  is 
confined  to  evidence  of  a  single  offense  ;  and  cannot,  after  intro- 
ducing evidence  of  any  one  act,  be  allowed  to  adduce  evidence 

of  another  act  at  a  different  time  or  place 542 

28.  Magistrate's  office  public  house. — The  office  of  a  justice  of  tlie 
peace  is  a  -'pixblic  house,"  within  the  meaning  of  the  statute 
against  gaming. — Burnett  v.  The  State 1^ 

29.  House  prima  facie  eniiret  I/. — Where  a  house  consists  of  two 
rooms,  front  and  back,  which  are  connected  by  an  open  space 
intended  for  a  door,  and  the  front  room  is  used  as  a  magistrate's 
office,  the  back  room  is  also  within  the  prohibition  of  the  statute, 
although  only  used  by  the  partners  of  a  dissolved  firm  for  the 
occasional  settlement  of  their  outstanding  accoimts 19 

30.  Storehouse  is  public  /touse.— A  storehouse,  in  which  dry  goods 
only  are  sold,  is  a  public  house,  within  the  statute  against  gaming, 
although  the  playing  is  by  night,  when  the  doors  and  windows 
are  closed,  and  no  person  other  than  tlie  players  is  present. 
Skinner  v.  The  State 524 

31.  Navigable  river  not  highway. — A  navigable  river  within  this 
State  is  not  a  highway  within  the  statute  against  gaming — Glass 

V.  The  State 529 

32.  Country  store-house  is  public  house. — A  country  store-house  is  a 
public  house,  within  the  prohibition  of  the  statute  against  gam- 
ing ;  and  where  it  consists  of  two  rooms,  of  which  the  front  one 
only  is  used  for  the  purposes  of  tiie  store,  the  fact  tliatthe  back 
room  is  used  only  as  a  bed-room  by  one  of  the  proprietors  of 
the  store,  an  unmarried  man.  and  not  for  the  purposes  of  the 
store,  does  not  take  it  out  of  the  prohibition. — Hiifiinan  v.  The 
State 532 

33.  Outhouse  where  people  resort. — The  fact  that  defendant,  with  two 
or  three  other  persons,  once  went  to  an  outhouse  for  the  purpose 
of  playing  cards,  and  there  engaged  in  a  game,  does  not  constitute 
such  house  "an  outhouse  where  people  resort,"  within  the  pro- 
hibition of  the  statute   against  gaming. — Cain  v.  The  State 534 

34.  Barber's  shop  is  public  home,  and,  prima  facie,  entirety. — A  bar- 
ber's shop  is  a  public  house,  within  the  prohibition  of  the  stat- 
ute against  gaming  ;  and  where  a  two-storied  house,  in  a  city  or 
town,  is  rented  and  controlled  by  a  barber,  who  uses  the  two 
rooms  on  the  ground  floor  as  his  shop,  the  back  room  on  the 
second  floor  is  also  within  the  prohibition  of  the  statute,  al- 
though accessible  only  by  a  flight  of  steps  on  the  outside  of  the 
house,  and  used  by  the  barber  only  in  trying  experiments  in 
the  daguerrean  art,  or  as  a  depository  for  his  broken  apparatus 

and  chemicals. — Moore  v.  The  State 550 

Also,  Cochran  v.  The  State 542 
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35.  SuJJiciency  of  indirAment  in  description  of  stolen  property. — An  in- 
dictment for  embezzlement,  describing  tlie  property  as  "certain 
books,  letter-files,  knives,  bank-shears,  slates,  and  sealing  wax, 
to  about  the  value  of  forty  dollars,"  is  sufficiently  certain  and 
definite,  under  the  forms  prescribed  by  the  Code. — Mayo  v.  The 
State 32 

36.  Joinder  of  offenses. — Embezzlement  and  larceny  from  a  store- 
house may  be  joined,  in  different  counts,  in  the  same  indictment.     32 

37.  Election  by  prosecution,  under  indictment  containing  severa! counts. 
When  an  attempt  is  made,  as  manifested  by  either  the  indict- 
ment or  the  evidence,  to  convict  the  prisoner  of  two  or  more  offen- 
ses growing  out  of  distinct  and  separate  transactions,  the  court 
should  either  quash  the  indictment,  or  compel  the  prosecuting 
officer  to  elect  on  which  count  he  will  proceed  ;  but,  where  the 
different  counts  are  joined  in  the  indictment,  for  the  purpose  of 
adapting  it  to  tlie  different  pliases  which  the  evidence  as  to  a 
single  offense  may  assume,  it  should  not  interpose  in  either 
mode 32 

38.  Change  of  venue. — On  change  of  venue  in  a  criminal  case,  the 
prisoner  must  be  tried  on  a  certified  transcript  of  the  origiiial 
indictment  and  proceedings  thereon,  as  required  by  section  3613 
of  the  Code,  and  not  on  the  original  papers  themselves,  as  re- 
quired by  the  former  rule  of  practice. — Bishop  v.  The  State 34 

39.  Sufficiency  of  clerk's  certificate  to  transcript. — It  is  not  necessary 
that  the  clerk's  certificate,  appended  to  the  transcript,  should 
be  under  his  seal,  either  private  or  official  ;  nor  is  it  necessary 
that  either  his  signature  or  the  authenticity  of  the  transcript 
should  be  proved  by  evidence  aliunde,  since  the  court  judicially 
knows  who  is  the  circuit   clerk 34 

40.  Indictment  for  homicide  of  slave  by  cruel  treatment. — Under  an 
indictment  for  the  homicide  of  a  slave  by  cruel  whipping,  beating, 
or  other  cruel  or  inhuman  treatment,  framed  under  section  3296 
of  tlie  Code,  the  prisoner  cannot  be  convicted  of  a  higher  offense 
than  murder  in  the  second  degree. — Ex  parte  Howard 43 

41.  Retailing. — Selling  liquor  drunk  on  premises. — The  statutory 
prohibition  against  selling  spirituous  liquors  "in  any  quantity,  if 
the  same  is  drunk  on  or  about  the  premises,"  embraces  places 
over  which  the  seller  has  no  legal  right  to  exercise  authority  or 
control,  but  which  are  so  near  to  his  premises,  and  so  situated 
in  relation  thereto,  that  they  are  within  the  mischief  intended  to 
be  remedied  ;  but,  where  the  liquor  is  taken  by  the  purchaser, 
in  the  quart  measure  of  the  seller,  to  a  place  on  the  opposite 
side  of  the  street,  out  of  view  of  the  seller's  house,  about  fifty 
feet  distant  therefrom,  and  in  front  of  another  store,  and  is  there 
drunk,  the  court  cannot  assume,  as  a  legal  conclusion,  that  such 
place  is  within  the  statute. — Easterling  v.  The   State 46 

42.  Rape. — Force,  actual  or  constructive,  is  a  necessary  ingredient 
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in  the  crime  of  rape  :  sexual  commerce  with  a  female,  with  her 
consent,  does  not  constitute  the  offense,  although  her  consent 
was  procured  by  a  fraudulent  personation  of  her  husband. 
Lewis  V.  The  State 54 

43.  Variance. — Proof  of  a  rape  will  sustain  an  indictment  for  an 
attempt  to  commit  a  rape 54 

44.  Bigamy. — Proof  of  marriage. — In  prosecutions  for  bigamy,  the 
first  marriage  may  be  proved  by  cohabitation  and  the  confes- 
sions of  the  prisoner  ;  and  such  evidence,  if  full  and  satisfac- 
tory, is  sufficient  to  authorize  a  conviction,  without  the  produc- 
tion of  the  record,  or  the  testimony  of  a  witness  who  was  pres- 
ent at  the  ceremony. — Langtry  v.  The  State 536 

45.  Relevancy  of  evidence  to  prove  perjury. — Under  an  indictment 
charging  that  the  prisoner  falsely  swore,  in  a  civil  suit,  "that  he 
did  not  send  his  son  to  school  last  year,  and  did  not  know  that 
his  son  went  to  school,"  the  fact  that  he  knew  his  son  went  to 
school,  if  material  to  the  issue  in  the  civil  suit,  ^yould  be  relevant 
evidence  ;  secus,  if  immaterial. — Floyd  v.  The  State 511 

46.  Objection  to  grand  jury. — The  objection  cannot  be  raised  for 
the  first  time  in  the  appellate  court,  that  the  record  does  not 
show  that  any  of  the  grand  jury  except  the  foreman  was  sworn.  511 

47.  License  as  auctioneer  no  authority  to  sell  slaves  as  agent  or  broker. 
A  licensed  auctioneer,  who  is  also  engaged  in  the  business  of 
selling  slaves  as  agent  or  broker,  is  within  the  provisions  of  the 
statute  respecting  the  sale  of  slaves  "by  a  negro-trader,  broker, 
or  agent  for  the  sale  of  slaves  ;"  and  the  fact  that  the  owner  of 
the  slave   was  present  at  the  sale,  and  executed  the  bill  of  sale 

to  the  purchaser,  is  no  protection  to  him. — Brooks  v.  The  State.  513 

CUSTOM. 

1.  Admissibility  to  affect  policy  of  insurance. — Parol  evidence  of  a 
custom  cannot  be  received,  to  show  that  a  marine  policy  of  in- 

l  surance  on  goods  shipped  from  New  Orleans  to  Mobile,  the  lan- 
guage of  which  is  plain  and  unambiguous,  covers  the  overland 
transportation  of  the  goods  by  railroad. — Smith  &  Holt  v.  Mobile 
Nav.  Ins.  Co 167 

2.  Admissibility  on  question  of  neghgemce  in  treatment  of  hired  slave. 
In  an  action  on  the  case  against  the  hirer  of  a  slave,  for 
negligence,  a  witness  for  defendant  may  testify  "that  pru- 
dent planters  generally  did  not  call  a  physician  to  attend  their 
negroes,  unless  in  dangerous  cases  ;  but  that  they  permitted 
their  overseers  to  administer  medicines  to  slaves  when  sick,  ex- 
cept in  dangerous  cases,  when  physicians  were  called  in." — 
Wilkinson  v.  Moseley 562 

3.  Admissibility  to  affect  contract  of  common  carriers. — In  an  action 
against  the  owners  of  a  steamboat,  as  common  carriers,  for  fail- 
ing to  deliver  goods  at  the  place  specified  in  their  bill  of  lading, 
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*  evidence  of  a  custom  among  the  steamboat-men  to  ascend  the 
river  as  high  as  the  stage  of  water  in  it  permitted,  and  then  to 
land  their  cargo  and  deposit  the  goods  in  warehouses,  is  not  ad- 
missible for  the  defendants. — Cox,  Brainard  &  Co.  v.  Peterson. .   608 

DAMAGES. 

1.  Interest  as  damages. — Where  a  debtor  is  enjoined  from  paying 
over  the  money  to  his  creditor,  but  is  not  restrained  from  using 
it  in  any  other  manner,  he  can  only  discharge  himself  from  inter- 
est, by  paying  the  money  into  court ;  consequently,  in  an  action 
on  the  injunction  bond,  a  recovery  cannot  be  had  for  interest,  by 
way  of  damages,  for  the  period  intervening  between  the  disso- 
lution of  the  injunction  by  the  chancellor  and  the  affirmance 
of  his  decree  on  error,  no  supersedeas  bond  having  been  given. 
Bullock  v.  Ferguson 227 

2.  Counsel  fees  as  damages. — In  an  action  on  an  injunction  bond,  a 
recovery  cannot  be  had  for  counsel  fees  in  the  supreme  court, 
to  which  the  injunction  suit  was  removed  by  the  plaintiff  below, 
after  the  dismissal  of  his  bill  by  the  chancellor.  (Stone,  J.,  ex- 
pressing no  opinion.) 227 

3.  When  actual  damages  only  are  recoverable. — Where  an  injunction 
bond  is  conditioned  for  the  payment  of  such  damages  as  might 
be  sustained  from  the  suing  out  of  the  injunction  "should  the 
same  be  dissolved,"  a  recovery  can  only  be  had  for  the  actual 
damages 227 

4.  Costs  as  damages. — Costs  imposed  on  the  plaintiff,  in  an  action 
on  an  injunction  bond,  as  the  condition  of  a  continuance,  are  not 
recoverable  as  part  of  the  actual  damages 227 

5.  Remote  and  consequential  damages. — Where  the  injunction  sought 
to  restrain  the  collection  of  certain  notes,  which  were  given  to 
a  trustee  in  consideration  of  the  hire  of  slaves  belonging  to  the 
trust  estate  ;  and  the  bond  was  conditioned  for  the  payment  of 
only  the  actual  damages, — a  recovery  cannot  be  had,  for  the 
trouble  and  expense  incurred  in  effecting  a  rescission  of  the 
contract,  alleged  to  have  been  caused  by  the  pendency  of  the 
injunction  ;  nor  for  the  privations  and  physical  hardships  to 
which  the  beneficiaries  of  the  trust  estate  were  subjected,  in 
consequence  of  the  inability  of  the  trustee  to  collect  and  pay 
over  to  them  the  enjoined   debts 227 

6.  Damages  against  plaintiff  in  detinue. — In  trespass  against  a 
plaintiff  in  detinue,  who  obtained  possession  of  the  property  by 
giving  the  statutory  bond,  and  surrendered  it  to  the  defendant 
on  the  subsequent  dismissal  of  hissuit,a  recovery  cannot  be  had 
for  counsel  fees  in  the  detinue  suit,  nor  for  the  trouble  and  loss 
of  time  incident  to  the  defense  of  that  suit,  nor  for  the  hire  of 
the  property  during  its  detention  under  the  statutory  bond. 
Williams  v.  Scott 241 
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7.  Measure  of  damages  in  slander. — In  slander,  a  charge  to  the  jury, 
given  at  the  request  of  the  plaintiff,  to  the  eflfect  that,  if  they 
found  for  the  plaintiff,  the  amount  of  damages  was  left  altogetlier 
to  them,  but  they  could  not  give  more  than  the  amount  laid  in 
the  complaint,  is  correct,  and,  at  all  events,  not  prejudicial  to  the 
defendant. — Pool   v.  Devers 673 

DEBT,  ACTION  OF. 

1.  W/ien  action  does  not  lie. — Debt  cannot  be  maintained  on  a  cove- 
nant to  pay  a  specified  sum,  in  four  equal  annual  payments,  "to 
be  made  in  iron  at  five  cents  per  pound,  and  castings  at  four 
cents  per  pound,  to  be  delivered  at  the  place  or  places  where 
made." — Nesbitt  v.  Ware  &  McClanahan 68 

2.  Distinction  between  debt  and  assumpsit. — The  distinctions  between 
the  actions  of  debt  and  assumpsit  are  obliterated  by  the  Code, 
which  makes  the  judgment  the  same  for  causes  of  action  which, 
at  common  law,  were  recoverable  in  either  action. — Reed  v. 
Scott 640 

DEBTOR  AND  CREDITOR. 

1.  When  creditor  may  come  into  equity  against  fraudulent  grantee  of 
deceased  debtor. — A  creditor  at  large,  not  having  any  lien,  and  not 
having  exhausted  his  legal  remedies,  cannot  come  into  equity, 
to  subject  property  fraudulently  conveyed  by  the  deV)tor  in  liis 
lifetime,  without  alleging  and  proving  a  deficiency  of  legal 
assets  ;  an  averment  that  the  debtor's  estate  was  reported  insol- 
vent by  the  administrator  in  1842,  is  not,  as  against  a  fraudulent 
grantee  who  was  not  then  a  creditor,  equivalent  to  an  allegation 

of  its  in  solvency. — State  Bank  v.  Ellis 478 

2.  When  creditor  may  come  into  equity  without  exhausting  legal  reme- 
dy.— A  creditor  with  a  lien  may  come  into  equity,  to  remove  an 
obstacle  in  his  way,  or  a  cloud  over  the  title  of  the  property, 
without  first  exliausting  his  legal  remedy. — Ilolt  &  Chambers  v. 
Bancroft,  Betts  &  Marshall 193 

3.  Who  is  purchaser  for  valuable  consideration. — If  a  creditor  takes  a 
deed  of  trust  to  secure  an  existing  debt,  or  to  indemnify  himself 
against  an  existing  liability,  he  is  not  entitled  to  protection  as  a 
purchaser  for  valuable  consideration 193 

DEEDS. 

1.  Construction  of  deed  of  gift. — A  deed  of  gift,  conveying  certain 
slaves  to  the  grantor's  wife  and  children,  by  these  words,  "do 
give,"  &c.,  "unto  the  said  Elizabeth,  during  her  natural  life,  and 
to  Mary  Ann,  John  M.,  Sarah  Caroline,  James  F.,  Elizabetii, 
Robert,  and  Nancy,  their  heirs  and  assigns  ;"  "to  have  and  to 
hold  unto  their  only  proper  use,  benefit,  and  behoof  of  the  said 
Elizabeth,  Mary  Ann,  John   M,  Sarah   Caroline,  James  F.,  Eliza- 
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beth,  Robert  and  Nancy,  their  executors,  administrators,  and 
assigns,  forever," — confers  upon  tlie  children,  jointly  with  the 
wife,  a  present  and  immediate  right  of  property,  and  does  not 
postpone  their  interest   until  her  death. — Berry  v.  Hubbard. . .   191 

2.  Construction  and  validity  of  deeds  by  husband  and  wife,  and  by 
their  grantee  to  wife. — Where  husband  and  wife  voluntarily  con- 
vey to  a  stranger,  who  afterwards,  and  since  the  passage  of  the 
"woman's  law"  of  1848,  conveys  by  quit-claim  to  the  wife,  both 
deeds  being  duly  recorded,  the  title  vests  in  the  wife,  as  against 

a  subsequent  purchaser  from  the  husband. — Fisk  v.  Stubbs. .  . .   335 

3.  Acknowledgment  of  deed  by  wife. — The  statute  which  makes  an 
acknowledgment  by  the  wife,  on  private  examination  apart 
from  her  husband,  essential  to  the  validity  of  a  conveyance  by 
her,  has  no  application  to  conveyances  of  her  separate  estate 
under  the  acts  of  1848  and  18.50 335 

4.  Duress  avoids  deed  of  wife. — Where  the  wife  is  compelled,  by 
threats  of  personal  violence  from  her  hiisband,  to  join  with  him 
in  a  conveyance  of  her  real  estate,  the  deed  will  be  set  aside,  as 

to  her,  by  a  court  of  equity 335 

5.  Separate  estate  in  wife  created  by  husband's  deed. — Where  the  hus- 
band conveys  property  to  a  trustee  for  his  wife,  she  takes,  as 
against  him,  a  separate  estate  in  the  property. — Spencer  v. 
Godwin 355 

6.  Validity  of  voluntary  conveyance. — A  voluntary  conveyance  is 
void  as  against  the  existing  creditors  of  the  grantor,  and  cannot 
create  in  a  sub-purchaser  with  notice  a  title   superior  to  that  of 

an  existing  judgment  creditor 355 

7.  Same. — A  gift,  or  other  voluntary  conveyance,  by  an  insolvent 
debtor,  to  or  for  his  children,  with  intent  to  hinder,  delay  and 
defraud  his  creditors,  may  be  avoided  by  a  subsequent  creditor. 
Huggins  V.  Perrine , 396 

8.  Conveyance  of  wife's  separate  estate  under  statute. — The  provisions 
of  the  Code,  authorizing  the  transfer  of  the  wife's  separate  estate 
by  deed  of  husband  and  wife  jointly,  attested  by  two  witnesses, 
do  not  apply  to  personal  property  in  which  the  wife  acquired  a 
separate  estate  by  the  laws  of  another  State,  where  she  and  her 
husband  were  then  domiciled,  and  which  was  afterwards 
brought  with  them  to  this  State  on  changing  their  domicile. 
Drake  and  Wife  v.  Glover 382 

9.  Validity  of  conveyance  by  husband  to  wife. — If  the  husband  buys 
a  tract  of  land  for  his  wife,  at  her  request,  and  pays  the 
purchase-money  with  funds  belonging  to  her  separate  estate  ; 
but,  in  violation  of  her  instructions,  takes  the  title  to  himself, — 
his  subsequent  conveyance  of  it  to  her  will  be  sustained. — Har- 
ris V.  Brown 401 
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DEEDS  OF  TRUST. 

1.  General  assignment  under  Code. — Under  section  1556  of  the  Code, 
a  deed  of  trust,  executed  by  an  insolvent  mercantile  firm,  to  se- 
cure a  particular  creditor,  will  be  held  part  and  parcel  of  a 
general  assignment,  for  the  benefit  of  all  their  creditors,  executed 
by  them  eight  days  afterwards,  when  it  appears  that  the  inten- 
tion to  make  the  general  assignment  existed  at  the  time  tiie 
deed  was  executed,  and  that  the  same  trustee  is  appointed  in 
both.  (Rice,  0.  J.,  dissenting.) — Holt  &  Chambers  v.  Bancroft, 
Betts  &  Marshall 193 

DEPOSITIONS. 

1.  Motion  to  suppress  after  remandment  of  case. — Where  a  deposition 
is  commented  on  by  the  supreme  court,  and  partly  made  the 
basis  of  its  opinion,  a  motion  to  suppress  it,  on  the  ground  of 
irrelevancy,  cannot  be  made  after  the  remandment  of  the  cause. 
Lanier  v.  Hill Ill 

2.  Motion  to  suppress  for  irregularities  in  execution  of  commission. — 
A  motion  to  suppress  a  deposition,  in  a  chancery  cause,  on  ac- 
count of  irregularities  in  the  execution  of  the  commission, 
Bhould  be  made  at  the  earliest  convenient  time  after  the  publi- 
cation of  testimony. — Harris  v.  Miller 221 

3.  Failure  of  witness  to  answer  interrogatory. — The  failure  of  a  wit- 
ness to  make  a  substantial  answer  to  a  proper  interrogatory, 
either  in  his  answer  to  that  [)articular  interrogatory,  or  else- 
where in  his  deposition,  is  good  ground  for  suppressing  his 
deposition 221 

4.  Want  of  notice. — When  a  deposition  has  been  suppressed,  be- 
cause no  notice  of  the  time  and  place  of  the  execution  of  the 
commission  appears  to  have  been  given,  a  motion  to  reinstate 
it,  predicated  on  a  notice  Avhich  does  not  comply  with  the 
terms  of  the  order,  may  properly  be  overruled 221 

5.  Sufficiency  of  notice. — Ten  days  is  a  sufficient  notice,  as  pre- 
scribed by  the  ord  e  of  a  probate  judge,  for  the  taking  of  a  depo- 
sition at  a  jdace  1500  miles  distant  from  the  court,  when  it  is 
shown  that  the  distance  can  be  traveled   in   six  days. — Carlisle 

V.  Tuttle  and  Wife 613 

6.  When  objection  must  he  made. — When  a  deposition  is  taken  on 
interrogatories,  which  are  crossed  without  objection,  a  motion 
to  exclude  one  of  the  answers,  which  is  responsive  to  the  inter- 
rogatory, on  the  ground  that  it  states  the  mere  opinion  of  the 
witness,  comes  too  late  at  the  trial. — Wilkinson  v.  Moseley . . . .   562 

7.  Objection  because  taken  before  filing  amended  complaint. — A  deposi- 
tion will  not  be  suppressed,  because  it  was  taken  before  the 
filing  of  an  amended  complaint,  where  the  object  of  the  amend- 
ment was  to  put  in  issue  the  plaintiff's  title  as  administrator, 
instead  of  his  individual  title  ;  nor  is  it  necessary,  in  such  case, 
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that  the  plaintiff  should  give  notice,  after  the  amendment,   that 
the  deposition  would  be  oflFered  on  the  trial — Agee  v,  Williams.  636 

8.  Specific  objection. — An  objection  to  a  deposition,  on  a  specified 
ground,  is  a  waiver  of  all  other  grounds  of  objection 636 

9.  Objection  to  competency  of  witness. — A  deposition  will  not  be  sup- 
pressed, on  account  of  the  incompetency  of  the  witness  on 
grounds  of  public  polic}'  or  interest,  when  the  attorney  of 
the  objecting  party,  with  knowledge  of  the  incompetency,  at- 
tended the  examination,  and  cross-examined  the  witness  without 
objecting  to  his  competency. — Brice  &  Co.  v.  Lide 647 

DIVORCE. 

1.  Proof  of  plaint  ifi  's  residence. — To  authorize  a  decree  for  a  divorce 
in  favor  of  the  plaintiff,  where  the  defendant  is  a  non-resident, 
proof  must  be  made  (Code,  g  1969)  of  the  plaintiff's  bonafide 
residence  in  this  State  for  one  year  next  before  the  filing  of  the 
bill  ;  otherwise,  the  bill  should  be  dismissed  without  prejudice. 
Edwards  v.  Edwards 394 

2.  Decree  reversed  and  rendered. — Where  the  chancellor  refuses  to 
decree  a  divorce,  oecause  proof  is  not  made  of  the  plaintiff's 
residence  in  this  State,  but  grants  relief  as  to  other  matters 
embraced  in  the  bill,  the  appellate  court  will,  at  the  instance  of 
the  plaintiff,  reverse  the  decree  as  to  the   divorce,  and  dismiss 

the  Villi,  on  that  point,  without  prejudice 394 

3.  Cruelty  defined. — Actual  violence  on  the  part  of  the  husband  is 
not  necessary  to  constitute  legal  cruelty  ;  any  conduct  on  his 
part,  which  furnishes  reasonable  apprehension  that  the  contin- 
uance of  the  cohabitation  would  be  attended  with  bodily  harm 

to  the  wife,  is  cruelty. — Smedley  v.  Smedley 714 

4.  Allegation  of  cruelty. — Where  the  wife's  bill  alleged,  that  her 
husband,  "soon  after  their'  marriage,  commenced  treating  her, 
and  did  treat  her,  with  cruelty  and  inhumanity  ;  that  on  vari- 
ous occasions  he  has  inflicted  blows  upon  her  in  anger,  and 
with  much  violence,  thereby  endangering  her  health  and  life  ; 
that  he  has  refused  to  supply  her  with  the  necessaries  and  com- 
forts of  life,  when  it  was  in  his  power  to  have  supplied  her  with 
them  ;  that  he  still  persists  in  this  course  of  treatment  towards 
her;  and  that  she  cannot,  with  any  degree  of  comfort  or  safety, 
continue  longer  to  live  with  him," — held,  that  the  allegations 
were  sufBciently  definite  and  certain 714 

DOWER. 

1.  When  widow's  disnent  from  her  husband's  will  is  necessary  to  perfect 
right  of  dower. — Where  nny  provision,  either  by  bequest  or  de- 
vise, is  made  for  the  wife  by  her  husband's  will,  and  such  pro- 
vision does  not  plainly  appear  from  the  will  to  have  been 
intended  in  addition  to  her  dower,  her  right  of  dower  is  barred 
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by  her  failure  to  dissent  from  the  will  within  twelve  months 
after  its  probate  ;  and  this  rule  applies  where  the  will,  pur- 
porting to  dispose  of  both  realty  and  personalty,  and  directing 
the  entire  estate  to  be  kept  together,  and  the  whole  proceeds 
to  be  applied  to  the  support  of  the  testator's  wife  and  children, 
is  valid  only  as  to  the  personalty. — Vaughan  v.  Vaughan'sHeirs.  329 

EJECTMENT. 

1.  Description  of  land. — "The  west  half  of  the  south-east  quarter, 
and  twenty-five  acres  off  the  west  end  of  the  south-west  quarter, 
of  the  north-east  quarter  ;  all  in  section  fifteen,  township  six- 
teen, range  eight," — held  a  sufficient  description  of  the  land 
sued  for,  both  in  the  complaint  and  in  the  judgment  entry. — 
Sims  &  Howell  v.  Thompson  and  Wife 158 

2.  Costs. — When  final  judgment  by  default  is  rendered  without 
the  intervention  of  a  jury,  the  defendant  is  not  liable  for  costs, 
unless  the  record  affirmatively  shows  that  proof  was  made  that 
he  was  in  possession  at  the  commencement  of  the  suit ;  but 
the  erroneous  imposition  of  costs,  in  such  case,  will  be  amended 

on  error   at  his  costs . 158 

3.  What  title  will  support  action. — To  enable  a  plaintiff  to  recover 
in  a  real  action  under  the  Code,  in  the  nature  of  an  action  of 
ejectment,  he  must  have,  at  the  commencement  of  the  suit,  a 
legal  title  and  the  right  of  possession. — Williams  v.  Hartshorn.  211 

ENTRY  AND  DETAINER^Forcible  and  Unlawful. 

1.  Proof  of  demand  and  notice. — Secondary  evidence  of  the  written 
demand  and  notice,  which  the  statute  makes  necessary  to  the 
maintenance  of  this  action,  cannot  be  received,  until  the  proper 
predicate  has  been  laid  for  its  introduction. — Dumas  v.  Hunter.     75 

ERROR  AND  APPEAL. 

I.  When  Appeal  Lies. 

1.  From  decree  of  partial  distribution. — An  appeal  does  not  lie,  in 
favor  of  the  personal  representative,  from  a  decree  of  partial 
distribution. — Johnston  v.  Fort 78 

II.  Bond  and  Security  for  Costs. 

2.  Sufficiency  of  appeal  bond. — When  an  appeal  is  taken  from  a 
judgment  which  was  amended,  nunc  pro  tunc,  at  a  term  subse- 
quent to  its  rendition,  the  appeal  bond  should  describe  the 
judgment  as  corrected  by  the  amendment,  but  as  having  been 
rendered  at  the  former  term  ;  but  it  is  not  necessary  that  the 
character  of  the  action  should  be  mentioned. — Dumas  v.  Hunter.  188 

III.  Limitation. 

3.  From  final  decree  of  distribution. — Six  months  is  the  limitation  of 
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an  appeal  from  a  decree  of  the  probate  court,  rendered  on  the 
final  settlement  of  an  estate,  even  when    sued    out  by  a  person 
■who  was  made  a  party  after  its  rendition. — Thomas  v.  Dumas. .     83 
IV.  Practice. 

4.  Joinder  in  error. — When  the  appellate  court  has  no  jurisdiction 
of  the  appeal,  because  it  is  sued  out  in  a  case  which  the  statute 
does  not  authorize,  a  joinder  in  error  is  not  a  waiver  of  the  de- 
fect.— Johnston  v.  Fort 78 

5.  Recoi'd  in  probate  case. — Where  the  record  contains  no  bill  of 
exceptions,  and  the  evidence  is  not  incorporated  in  the  decree 
itself;  but  there  is  an  agreement  of  counsel,  entered  of  record, 
to  the  effect  "that  all  the  testimony  in  the  cause,  which  testimo- 
ny has  been  reduced  to  writing  by  the  probate  judge  as 
given  in  on  the  trial,  be,  and  the  same  is  hereby,  made  part  of 
the  record,  to  go  up  to  the  supreme  court,  in  the  same  manner, 
and  with  the  same  effect,  as  if  fully  set  out  in  the  decree  of  the 
court," — the  testimony  must  either  be  set  out  in  the  agreement, 
or  so  identified  as  to  leave  no  room  for  mistake  in  the  transcrib- 
ing ofiicer. — Bradley  v.  Andress 80 

6.  Same. — On  appeal  from  a  decree  of  the  probate  court  on  the 
final  settlement  of  an  estate,  the  subpoenas  for  witnesses  should 
not  be  incorporated  in  the  transcript,  unless  some  question 
arose  in  reference  thereto  ;  nor  should  any  papers  be  copied 
into  the  transcript,  except  such  as  are  necessarily  connected 
with  the  points  reserved  by  the  bill  of  exceptions. — Smith's 
Ex'rs  v.  Smith 642 

7.  Conclusiveness  of  judicial  decisions. — An  opinion  of  the  supreme 
court  is  the  law  of  the  case  in  which  it  is  pronounced  until  its 

final  determination. — Hufi"man  v.  The  State 532 

Stein  V.  Ashby 363 

Goodman  &  Mitchell  v.  Walker 482 

8.  Same. — Where  a  deposition  is  commented  on  by  the  supreme 
court,  and  partly  made  the  basis  of  its  opinion,  a  motion  to  sup- 
press it,  on  the  ground  of  irrelevancy,  cannot  be  made  after  the 
reniandment  of  tiie  cause. — Lanier  v.  Hill Ill 

9.  Same. — In  reviewing  a  final  decree  in  chancery,  rendered  on 
hearing  on  bill  and  answer,  the  appellate  court  will  not  re- 
examine the  points  decided  on  a  former  appeal  from  an  interloc- 
utory decree  dissolving  the  injunction  on  the  coming  in  of  the 
answer. — Maulden,  Montague  &  Co.  v.  Armistead 480 

10.  Erroneous  admission  of  evidence  cured  by  subsequent  proof  . — The 
erroneous  admission  of  evidence,  which  is  at  the  time  inadmis- 
sible, is  cured  by  the  subsequent  introduction  of  evidence 
which  renders  it  admissible. — Scott  v.  The  State 503 

11.  Objection  to  grand  jury. — The  objection  cainiot  bo  raised  for 
t\\p  first  time  in  the  appellate  court,  that  the  record  does  not 
show  that  any  of  the  grand  jury  except  the  foreman  was  sworn. 
Floyd  v.  The  State 511 
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12.  Failure  to  charge  on  sufficiency  of  evidence. — Where  the  record 
does  not  show  that  any  question  was  raised  in  the  primary  court 
as  to  the  sufficiency  of  the  evidence,  the  appellate  court  will 
not  reverse  the  judgment  on  account  of  the  failure  or  omission 
of  the  presiding  judge  to  instruct  the  jury  that  the  evidence 
•was  not  sufficient  to  authorize  a  conviction. — Skinner  v.  The 
State 524 

13.  Affirmative  charge  objectionable  for  generality. — An  affirmative 
charge,  which  asserts  a  correct  legal  proposition,  although  ob- 
jectionable on  account  of  its  generality,  is  no  ground  for  a  re- 
versal of  the  judgment :  the  party  objecting  to  it  should  ask  an 
additional  or  explanatory  charge 524 

14.  Presumption  in  favor  of  affirm.ative  charge. — Where  the  bill  of 
exceptions  does  not  purport  to  set  out  all  the  evidence,  the  ap- 
pellate court  will  presume  that  a  general  affirmative  charge  was 
justified  by  the  evidence. — Doe  d.  School  Comm'rs  v.  Godwin. .   242 
Also,  Fleming  v.  Ussery 282 

15.  Erroneous  charge  too  favorable  to  appellant. — An  erroneous 
affirmative  charge,  which,  when  construed  with  reference  to  the 
evidence,  is  too  favorable  to  the  appellant,  constitutes  no  ground 

of  reversal  in  his  favor. — Wharton  v.  Llttlefield 245 

16.  When  abstract  charge  will  not  reverse. — A  charge  which  is  ab- 
stract, but  unobjectionable  in  otlier  respects,  is  no  ground  for 
a  reversal  of  the  judgment,  w^hen  the  record  clearly  shows  that 

it  could  not  have  injured  the  appellant. — Stein  v.  Ashby 363 

17.  When  decision  of  probate  judge  is  revisable. — Where  it  is  the  legal 
duty  of  a  probate  judge  to  try  the  facts,  and  to  apply  the  law  to 
them,  his  decision  is  revisable  on  error  ;  but  even  in  such  case, 
the  appellate  court  cannot  revise  his  decision  on  the  facts,  un- 
less all  the  evidence  on  which  he  acted  is  properly  brought 
before  it. — Bradley  v.   Andress 80 

18.  Same. — To  authorize  the  appellate  court  to  revise  the  decis- 
ion of  a  probate  judge  on  a  question  of  fact,  all  the  evidence 
upon  which  said  judge  acted  must  be  brought  before  it  in  a 
proper  manner. — Lovett  v.  Chisolm 88 

19.  Irregularities  in  pleading  and  verdict  not  available  on  error. — 
Where  the  complaint  shows  a  substantial  cause  of  action,  and 
the  judgment  was  rendered  on  issue  joined,  irregularities  in 
either  the  pleadings  or  the  form  of  the  verdict  are  not  available 

on  error. — McElhaney  v.  Gilleland 183 

20.  Sufficiency  of  complaint  after  verdict. — After  verdict  and  judg- 
ment, every  reasonable  intendment  will  be  made,  on  error,  in 
favor  of  the  sufficiency  of  a  complaint  which  shows  a  substantial 
cause  of  action  :  an  averment  that  an  affidavit  was  made  "accord- 
ing to  law,"  will  be  held  to  mean  that  it  was  made  within  the 
time  required  by  law 183 
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21.  Subxtantiat  defect  in  complaint  not  cured  by  judgment  by  default. 
A  substantial  defect  in  the  complaint,  on  account  of  the  omis- 
sion of  a  necessary  allegation,  is  available  on  error,  after  judg- 
ment by  default — Browder  v.  Gaston  &  Wellborn 677 

22.  Erroneous  overruling  of  demurrer  to  plea. — The  overruling  of  a 
demurrer  to  a  bad  plea  is  an  errorfor  which  the  judgment  will  be 
reversed,  at  the  plaintiff's  instance,  although  the  complaint  also 

is  demurrable. — Young  v.  Davis 213 

23.  Same. — The  overruling  of  a  demurrer  to  a  bad  plea  is  an  error 
which  will  work  a  reversal  of  the  judgment,  notwithstanding 
there  were  other  good  pleas  to  the  entire  action,  unless  the 
record  shows  that  the  finding  of  the  jury  was  not  based  on  the 
bad  plea  alone. — Morton  v.  Bradley   683 

24.  Error  without  injury  in  sustaining  demurrer  to  special  plea. — The 
sustaining  of  a  demurrer  to  a  special  jjlea,  in  a  contest  respect- 
ing the  validity  of  a  will,  is  not  an  available  error,  when  the 
record  shows  that  the  contestant  had  the  full  benefit  of  the  same 
defense  under  the  issue  joined  on  his  other  pleas. — Powell  v. 
Powell 697 

25.  Injury  presumed  from  error. — Injury  will  be  presumed  from  the 
erroneous  exclusion  of  evidence,  unless  the  bill  of  exceptions 
sets  out  all  the  evidence,  and  thereby  shows  that  no  injury 
could  have  resulted  from  the  error. — Raines'  Adm'r  v.  Raines' 
Creditors 425 

26.  Error  without  injury  in  admission  of  evidence. — The  erroneous 
admission  of  evidence  by  the  probate  court  is  not  a  reversible 
error,  where  the  bill  of  exceptions,  setting  out  all  the  evidence, 
shows  enough  to  sustain  the  decree  of  the  court. — Carlisle  v. 
Tuttle  and  Wife  613 

27.  Irregularities  in  proceedings  against  defendant  in  attachment  not 
available  to  garnishee. — In  an  action  against  a  non-resident  part- 
nership, commenced  by  original  attachment  and  garnishment, 
the  fact  that  the  individual  names  of  the  partners  composing  the 
firm  nowhere  appear  in  the  proceedings,  is  a  mere  irregularity, 
of  which  a  garnishee  cannot  take  advantage  on  error. — Hollings- 
worth  &  Co.  V.  Hammond 668 

V.  Judgment. 

28.  Judgment  reversed  and  rendered. — Where  the  circuit  court  er- 
roneously renders  judgment  for  an  amount  less  than  its  consti- 
tutional jurisdiction,  the  appellate  court,  in  reversing  such 
judgment,  will  itself  render  the  judgment  which  the  circuit 
court  ought  to  have  rendered. — McClure  v.  Lay 208 

29.  Decree  reversed  and  rendered. — Where  the  chancellor  refuses  to 
decree  a  divorce,  because  proof  is  not  made  of  the  plaintiff's 
residence  in  this  State,  but  grants  relief  as  to  other  matters  era- 
braced  in  the  bill,  the  appellate  court  will,  at  the  instance  of  the 
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plaintiff,  reverse  the  decree  as  to  the  divorce,  and  dismiss   the 
bill,  on  that  point,  without  prejudice. — Edwards  v.  Edwards. .   394 

30.  Same.— If  a  bill  is  dismissed  absolutely  by  the  chancellor, 
when  it  should  only  be  dismissed  without  prejudice,  the  appel- 
late court  will  reverse  the  decree,  at  the  instance  of  the  com- 
plainant, and  itself  render  the  proper  decree. — Cameron  v.  Abbott  416 

ESTATES  OF   DECEDENTS. 

1.  When  partial  distribution  cannot  be  had. — A  widow,  who  has  dis- 
sented from  her  hiisband's  will,  cannot  petition  the  probate 
court,  after  the  expiration  of  eighteen  months  from  the  probate 

•  of  the  will,  for  her  distributive  share  of  the  estate  ;  nor  can  her 
administrator. — Johnston  v.  Fort 78 

2.  Refunding  bond  necessary  in  case  of  partial  distribution. — It  is 
error  in  the  probate  court  to  decree  partial  distribution  with- 
out requiring  the  execution  of  a  refunding  bond 78 

3.  Partiesto  final  settlement. — The  personal  representative  of  a  de- 
ceased distributee  is  a  necessary  party  to  a  final  settlement  of 
the  estate ;  and  if  a  final  decree  is  rendered  without  making 
him  a  party,  he  may  afterwards  be  made  a  party  on  petition, 
and  revise   the   decree  on  error. — Thomas  v.  Dumas 83 

4.  Final  decree  not  set  aside  without  notice. — A  final  decree,  in 
favor  of  distributees,  on  settlement  of  an  administrator's  ac- 
counts, cannot  be  set  aside  at  a  subsequent  term,  on  the  petition 
of  the  personal  representative  of  a  deceased  distributee,  with- 
out notice  to  the  other  distributees 83 

5.  Partial  distribution  before  lapse  of  eighteen  months. — If  the  widow, 
after  dissenting  from  her  husband's  will,  makes  application  for 
a  division  of  the  slaves,  she  cannot  afterwards  have  the  division 
set  aside,  because  it  was  made  before  the  lapse  of  eighteen 
months  from  the  grant  of  administration. — McReynolds  v.  Jones  101 

6.  Equitable  conversion. — Where  a  testator  directs  all  his  real  estate 
to  be  sold,  and  all  his  slaves  to  be  emancipated,  and  the  widow 
dissents  from  the  will,  she  cannot  claim  to  have  the  land  con- 
sidered money  in  the  allotment  of  her  distributive  share  of  the 
personalty,  so  that  the  provisions  of  the  will  respecting  the 
emancipation  of  the  slaves  may  be  carried  into  effect 101 

7.  Widow's  statutory  right  to  dicelling-liouse  and  adjacent  plantation 
of  deceased  husband. — Until  dower  has  been  assigned  to  her,  the 
widow  is  entitled  to  the  possession  or  rents  of  the  dwelling- 
house  and  adjacent  plantation  on  which  the  husband  resided  next 
before  his  death ;  and  this  statutory  right  is  not  dependent  upon 
her  actual  possession,  nor  upon  an  affirmative  assertion  of  her 
claim  ;  nor  is  it  affected  by  the  husband's  alienation  of  the  land, 
provided  the  wife  did  not  join  in  the  conveyance.— Oakley  v. 
Oakley : 131 

8.  Wife's  interest  as  distributee   in  estate  of  deceased  husband. — The 
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term  "separate  estate,"  as  used  in  sections  1991  and  1992  of  the 
Code,  applies  only  to  separate  estates  created  by  law  ;  conse- 
quently, in  ascertaining  a  widow's  distributive  interest  in  the 
estate  of  her  deceased  husband,  property  held  by  her  under  a 
deed  of  gift,  executed  prior  to  the  Ist  Alarch,  1848,  is  not  to  be 
estimated. — Smith's  Ex'rs  v.  Smith 642 

ESTOPPEL. 

1.  En  pais  against  malcer  of  note  from  filing  bill  of  interpleader. — 
Where  a  note  is  purchased  by  a  third  person,  before  maturity, 
on  the  faith  of  a  promise  by  one  of  the  makers  that  it  should  be 
paid  at  maturity,  such  promise  imposes  on  the  maker  a  personal 
liability  to  pay  the  note,  and  estops  him  from  joining  with  the 
other  co-makers  in  a  bill  of  interpleader  against  the  purchaser 
and  one  claiming  the  proceeds  of  the  note — Plant  &  Co.  v. 
Yoegelin  &  Yasser 160 

2.  En  pais  against  administrator. — A  special  administrator,  who 
hires  out  the  slaves  belonging  to  his  intestate's  estate,  is  estop- 
ped, in  an  action  to  recover  the  hire,  from  setting  up  his  own 
want  of  authority. — Farrow  v.  Bragg's  Aditi'r 261 

3.  Against  purchaser's  executor  from  seeking  rescission. — Where  the 
title  to  the  land  has  been  divested  by  a  cancellation  of  the  ven- 
dor's entry  in  the  land-office,  in  consequence  of  a  defect  which 
he  fraudulently  concealed  from  the  purchaser,  the  fact  that  the 
land  was  previously  sold  under  an  order  of  the  probate  court, 
on  the  petition  of  the  purchaser's  executor  himself,  does  not 
preclude  him  from  having  the  contract  rescinded  in  equity. 
Bryant's  Executor  v.  Boothe 311 

4.  En  pais  against  feme  covert. — If  a  married  woman  is  present  at 
an  unauthorized  sale  of  her  separate  personal  property,  by  one 
professing  to  act  as  her  trustee,  her  failure  to  object  to  the  sale 
will  estop  her  from  afterwards  questioning  its  validity  ;  but,  if 
she  is  not  actually  present  at  the  sale,  the  mere  fact  that  she 
has  knowledge  of  it,  and  fails  to  object,  does  not  operate  an 
estoppel  against  her  ;  nor  will  she  be  estopped  by  her  failure  to 
object  to  an  unauthorized  sale  by  her  husband,  in  her  presence, 
unless  her  silence  was  fraudulent,  and  not  the  result  of  marital 
restraint. — Drake  and  Wife  v.  Glover 382 

5.  Against  creditor  from  impeacking  fraudulent  sale. — Where  lands 
are  sold  by  an  executor,  under  an  order  of  the  orphans'  court, 
after  the  estate  of  his  testator  has  been  declared  insolvent ;  and 
are  purchased  by  the  widow,  through  the  fraud  and  collusion  of 
the  executor,  at  a  grossly  inadequate  price, — a  creditor  of  the 
estate,  who  has  obtained  a  decree  for  his  pro-rata  share  of  the 
assets,  knowing  that  the  proceeds  of  such  sale  were  included 
therein,  cannot  afterwards  impeach  the  validity  of  the  sale  in 
equity. — Pickens  v.  Yarborough 408 

50 
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6.  Against  purchasei-  by  acceptance  of  bill  of  sale. — A  purchaser  of 
personal  chattels,  having  acquired  a  title  by  verbal  contract 
consummated  by  delivery,  is  not  estopped  from  asserting  and 
relying  on  that  title,  by  the  mere  subsequent  acceptance  of  a 
bill  of  sale  from  his  vendor,  without  a  rescission  of  the  verbal 
sale. — Sanders  v.  Stokes 432 

7.  En  pais  agaii}st  vendor. — Where  the  vendor  of  a  slave,  still  re- 
taining possession  by  the  permission  of  the  purchaser,  and 
being  desirous  to  obtain  a  rescission  of  the  contract,  insists  oa 
the  purchaser's  giving  a  new  note,  with  security,  for  the 
purchase-money,  which  the  latter  undertakes  to  do  ;  and  the 
slave  dies  while  in  the  vendor's  possession,  before  the  execu- 
tion and  delivery  of  the  new  note, — the  vendor  is  not  thereby 
estopped  from  recovering  on  the  original  note  for  the  purchase- 
money. — Thomason  v.  Dill 444 

8.  Waiver  of  conversion. — If  the  owner  of  a  hired  slave,  with  full 
knowledge  of  a  conversion  during  the  term,  afterwards  transfers 
to  another  the  note  given  for  the  hire,  without  any  deduction, 
and  the  note  is  paid  by  the  hirer, — the  owner  is  estopped  from 
afterwards  bringing  trover  for  the  conversion. — Wilkinson  v. 
Moseley 562 

EVIDENCE. 

I.  Admissibility,  and  Relevancy. 

1.  Evidence  of  acts  by  accomplice. — -Evidence  having  been  introduced 
by  the  prosecution,  tending  to  show  a  conspiracy  between  the 
prisoner  and  his  accomplice,  not  only  to  steal  the  prosecutor's 
watch,  but  afterwards  to  meet  at  another  place,  as  soon  as  con- 
venient, and  there  divide  the  profits  ;  the  fact  that  his  accom- 
plice, having  stolen  the  watch,  afterwards  paid  double  toU  at  a 
bridge  on  the  direct  road  to  the  place  at  which  they  were  to 
meet,  is  admissible  evidence  against  the  prisoner,  when  on 
trial  for  the  larceny  of  the  watch. — Scott  v.  The  State 503 

2.  Relevancy  of  evidence  to  prove  perjury. — Under  an  indictment 
charging  that  the  prisoner  falsely  swore,  in  a  civil  suit,  "that  he 
did  not  send  his  son  to  school  last  year,  and  did  not  know  that 
his  son  went  to  school,"  the  fact  that  he  knew  his  son  went 
to  school,  if  material  to  the  issue  in  the  civil  suit,  would  be 
relevant  evidence  ;  secus,  if  immaterial. — Floyd  v.  The  State. .  . .   511 

3.  Proof  of  notice. — The  fact  that  defendant  was  notified,  by  the 
corporate  authorities  of  the  town  within  which  his  lot  was  situ- 
ated, that  an  open  cellar  thereon  was  a  nuisance,  is  admissible 
evidence  to  prove  notice  to  him  of  the  hurtful  tendency  of  his 
cellar. — Crommelin  v.  Coxe  &  Co 318 

4.  Admissibility  of  evidence  distinguished  fiom  sufficiency. — Evidence 
which,  however   w^eak,   tends  to  establish  a  fact  material  to  the 
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issue,  is  admissible  ;  its  sufficiency  being  a  question  for  the  jury, 
under  proper  instructions  from  the  court. — Sanders  v.  Stokes.  .  432 

5.  Relevancy  of  evidence,  on  cross  examination,  showing  relation  of 
witness  with  party. — A  witness,  liaving  testified  to  what  took 
place  at  an  interview  between  the  parties  at  plaintiff 's  house, 
may  be  asked,  on  cross  examination,  how  he  happened  to  go 
with  defendant  to  plaintiff's  house. — Thomason  v.  Dill 444 

6.  Admissibility  of  receipt  as  evidence. — An  attorney's  receipt  for  a 
claim,  placed  in  his  hands  for  collection,  is  admissible  evidence 
against  him,  in  an  action  on  the  case  for  negligence  and  unskill- 
fulness,  to  prove  the  relation  of  attorney  and  client. — Goodman 

&  Mitchell  V.Walker 482 

7.  Admissibility  of  evidence,  and  charge  on  effect. — In  an  action 
against  two,  evidence  being  offered  which  is  admissible  against 
one,  the  other  cannot  exclude  it  because  not  admissible  against 
him,  but  must  limit  its  operation  by  a  request  for  proper  instruc- 
tions to  the  jury 482 

8.  Relevancy  of  evidence  to  prove  value  of  slave. — In  an  action  to  re- 
cover damages  for  the  loss  of  a  hired  slave,  defendant  may  ad- 
duce evidence  showing  that  said  slave  was  not  a  good  cook, 
washer  and  ironer.  {Per  Walker,  J. ;  Stone,  J.,  holding  that 
such  evidence  was  not  admissible,  unless  plaintiff  had  intro- 
duced evidence  to  the  contrary  ;  and  Rice,  C.  J.,  not  sitting.) 
Wilkinson  v.  Moselej' 562 

9.  Evidence  of  plaintiff's  pecuniary  condition. — In  slander  for  words 
spoken,  evidence  of  the  plaintiffs  poverty  is  irrelevant  and  in- 
admissible.— Pool  V.  Devers 672 

II.  Admissions,  Declarations,  Hearsay,  Res  Gest^. 

10.  Hearsay. — Under  an  indictment  for  larceny,  the  declarations  of 
tho  person  from  wliom  the  bank-notes  are  alleged  to  have  been 
stolen,  made  on  the  morning  after  the  night  of  the  prisoner's  ar- 
rest, "to  the  effect  that  he  and  the  prisoner  were  drunk  together 
on  that  night,  that  he  let  the  prisoner  have  said  bank-notes  for 
the  purpose  of  investing  them  in  the  grocery  business,  and  that 
they  were  not  stolen,"  are  not  competent  evidence  for  the  pris- 
oner, although  the  declarant  has  since  died. — Sayres  v.  The 
State 15 

11.  Admissibility  of  declarations  by  prisoner  and  his  wife  at  time 
of  arrest. — The  deceased  was  last  seen  in  company  with  the 
prisoner  and  his  wife,  whom  he  was  engaged  in  moving 
from  an  adjoining  State  ;  and  they  were  seen,  after  his  disap- 
pearance, pursuing  their  way  in  his  wagon.  A  person  aided  in 
the  arrest,  who  was  acquainted  with  the  deceased  and  the  pris- 
oner, and  who  testified,  that  the  i^risoner's  wife,  at  the  time  of 
the  arrest,  "ran  out  of  the  house,  and,  slapping  him  on  the  shoul- 
der, said,  'I  told  you  that,  Tommy  ;'   to   which  the  prisoner  re- 
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plied,  'Go  off,  God  damn  you,  and  hold  your  tongue,  and  speak 
to  nobody  about  it,'  "  Held,  that  the  prisoner's  reply  to  his 
wife  was  admissible  evidence  against  him  ;  and  that  her  excla- 
mation was  also  admissible,  as  shedding  light  on  his  reply, 
Liles  V.  The  State 24 

12.  Admiiibility  of  declarations  by  prisoner  after  arrest. — A  conver- 
sation between  the  prisoner  and  his  accomplice,  during  their 
preliminary  examination  before  the  committing  magistrate,  in 
which  the  latter  threatened  to  kill  the  prisoner  if  he  made  any 
disclosures,  and  the  prisoner  replied  that  he  would  not  disclose 
anything,  is  admissible  evidence  against  the  prisoner  ;  and  a 
subsequent  conversation  between  them,  while  confined  in  the 
same  room  together,  in  which  each  accused  the  other  of  having 
caused  their  situation,  is  also  admissible. — Scott  v.  The  State. .   503 

13.  Declarations  of  bailor  not  admissible  against  bailee. — In  trover 
against  the  bailee  of  a  sheriff,  the  declarations  of  his  bailor, 
tending  to  show  a  conversion  after  suit  brought,  are  not  ad- 
missible  evidence  against  him. — Spencer  v.  Godwin 355 

14.  Declarations  against  interest. — Where  the  creditors  of  an  estate 
contest  a  report  of  its  insolvency,  and  seek  to  establish  for  the 
decedent  a  partnership  interest  in  a  mercantile  firm  which  was 
not  included  in  the  administrator's  schedule  of  assets,  the  ad- 
missions of  the  decedent,  to  the  effect  that  he  was  not  a  partner, 
are  competent  evidence  for  the  administrator,  as  being  against 
interest, — Raines'  Adm'r  v,  Raines'  Creditors 425 

15.  Declaration  explanatory  of  possession. — The  declaration  of  a 
person,  while  in  possession  of  a  slave,  to  the  effect  that  her 
father  gave  it  to  her,  is  not  explanatory  of  possession. — Allen 
and  Wife  v.  Prater 458 

16.  Same. — The  declarations  of  the  defendant  in  execution,  while 
in  possession  of  the  personal  chattels  in  controversy,  and  ex- 
planatory of  his  possession,  are  admissible  evidence  against 
the  claimant,  on  the  principle  of  res  gestce  ;  but  his  declarations 
respecting  the  source  of  his  title,  as  that  he  claimed  them  as  a 
distributee  of  his  father's  estate,  are  not  admissible. — Brice  & 
Co.  v.  Lide 647 

17.  Declarations  of  slave,  while  sick,  admissible  as  part  of  res  gestce. 
The  declarations  of  a  slave,  while  sick,  as  to  the  nature  of  her 
disease,  are  admissible  evidence  on  the  principle  o^  res  gestce,  as 
well  as  from  the  necessity  of  the  case,  although  made  to  a  per- 
son who  is  not  a  physician. — Wilkinson  v.  Moseley 562 

18.  Bill  in  chancery  by  wife  not  admissble  evidence  against  husband, — 
A  bill  in  chancery,  filed  by  the  wife  with  the  knowledge  of  her 
husband,  against  him  and  his  attachment  creditor,  asserting  an 
interest  in  a  stock  of  goods  which  had  been  attached  as  the 
property  of  the  husband,  is  not  admissible  evidence  against  the 
husband,  in  a  suit  subsequently  instituted  by  him   against  the 
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attaching  creditor,  to  recover  damages  for  the  wrongful  and 
malicious  suing  out  of  the  attachment. — Stetson  &  Co.  v.  Gold- 
smith     602 

19.  Declarations  of  directors  admissible  against  corporation. — In  an 
action  against  a  delinquent  subscriber  for  stock  in  an  incorpo- 
rated plank-road  company,  the  defendant  may  prove  that,  before 
he  subscribed  for  any  stock,  the  president  and  one  of  the  direc- 
tors of  the  company  represented  to  him  that  the  road  would  be 
80  located  as  to  run  near  or  through  his  plantation  ;  and  that 
the  road  was  not  located  according  to  said  representations. 
(Walker,  J.,  dissenting,  held  that  the  declarations  of  its  officers 
were  not  admissible  against  the  corporation,  unless  it  was  first 
shown  that  tliey  were  made  while  such  officers  were  engaged 
in  the  prosecution  of  the  business  of  the  company,  or  acted  for 
it  in  taking  the  defendant's  subscription,  and  that  the  company, 
when  accepting  the  subscription,  knew  that  it  was  procured  by 
false  representations.) — Rives  v.  South  Plank-Road  Co 92 

20.  Same. — The  declarations  of  the  president  of  a  plank-road  com- 
pany, relative  to  the  manner  in  which  the  money  subscribed  for 
the  road  should  be  appropriated,  are  not  admissible  evidence  for 
a  delinquent  subscriber  for  stock,  when  it  is  not  shown  that  such 
declarations  influenced  the  defendant's  subscription,  or  that  they 
were  made  while  the  declarant  was  acting  as  the  agent  of  the 
company,  in  receiving  subscriptions  for  stock. — Smith  v.  Central 
Plank-Road  Company 650 

III.  Burden,  Weight,  and  Sufficiency. 

21.  Sufficiency  of  evidence  question  for  jury. — Where  the  record 
does  not  show  that  any  question  was  raised  in  the  primary'  court 
as  to  the  sufficiency  of  the  evidence,  the  appellate  court  will 
not  reverse  the  judgment  on  account  of  the  failure  or  omission 
of  the  presiding  judge  to  instruct  the  jury  that  the  evidence 
was  not  sufficient  to  authorize  a  conviction. — Skinner  v.  The 
State 524 

22.  Proof  of  marriage  in  prosecution  for  bigamy. — In  prosecutions 
for  bigamy,  the  first  marriage  may  be  proved  by  cohabitation 
and  the  confession  of  the  prisoner  ;  and  such  evidence,  if  full  and 
satisfactory,  is  sufficient  to  authorize  a  conviction,  without  the 
production  of  the  record,  or  the  testimon}"^  of  a  witness  who 
was  present  at  the  ceremony. — Langtry  v.  The  State 536 

23.  Burden  of  proof  as  to  insanity. — When  the  validity  of  a  will  is 
contested  on  the  ground  of  the  testator's  mental  incapacity,  the 
burden  of  proof  is,  in  the  first  instance,  on  the  contestant ;  but, 
when  lunacy  has  been  once  established,  it  then  devolves  on  the 
proponent  to  show  that  the  will  was  executed  during  a  lucid 
interval ;  and  he  cannot  again  sliift  the  onus,  by  proving  merely 
that  the  testator  "had  lucid  intervals  on  the  morning  of  and  be- 
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fore"  the  execution  of  the  will. — Saxon  and  Wife  v.  AVhitaker's 
Executor 237 

24.  Burden  of  proof  as  to  negative  averment. — Where  a  party  seeks 
relief  in  equity  against  a  judgment  at  law,  on  the  ground  that  he 
was  not  served  with  process,  and  had  no  notice  of  the  pendency 
of  the  suit;  and  shows  by  his  bill  that  an  appearance  was  en- 
tered for  him,  which  he  alleges  was  unauthorized,  it  is  incum- 
bent on  him  to  prove  that  the  appearance  was  unauthorized. — 
Stubbs  V.  Leavitt 352 

25.  Same. — Where  plaintiff  in  assumpsit  declares  on  a  special 
contract,  by  which  defendant  received  money  in  trust  for  her 
use  and  benefit,  and  which  authorized  him  to  retain  for  certain 
probable  expenses  to  be  incurred  by  him  for  her,  the  declara- 
tion must  aver  that  the  defendant  incurred  no  expenses,  or  show 
an  excuse  for  the  omission  of  such  averment  ;  but  the  burden 
of  proof  as  to  such  expenses  is  on  the  defendant. — Vincent  v. 
Rogers 471 

26.  Sufficiency  of  evidence  to  authorize  recovery  for  money  paid. — In 
an  action  lor  contribution  between  two  co-sureties,  if  the  evi- 
dence shows  that  the  entire  debt,  for  which  plaintiff,  defendant 
and  a  third  co-surety  were  bound,  was  paid  off  by  i^laintiflf  and 
such  third  co-surety,  but  does  not  show  the  respective  pro- 
portions paid  bj'  each,  the  court  should  not  exclude  the  evidence 
on  the  ground  of  its  insufficiency,  nor  charge  the  juiy  ihat  it  is 
insufficient  to  authorize  a  recovery  by  plaintiff,  but  should  leave 
its  weight  to  the  determination  of  the  jury. — McDougald's  Adm'r 

V.  Dawson's  Ex'r 553 

27.  Distinction  between  positive  and  negative  testimony. — Where  one 
witness  testifies  positively,  and  another  negatively,  both  being 
credible,  greater  weight  is  to  be  given  to  the  former. — Pool  v. 
Devers 672 

IV.  Examination  of  Parties. 

28.  Examination  of  plaintiff  as  witness. — When  plaintiff  seeks  to 
establish  the  correctness  of  his  demand  by  his  own  oath,  (Code, 
§  2313,)  he  must  swear  to  the  fact  of  non-payment,  and  cannot 
be  cross-examined  as  to  matters  outside  of  the  facts  to  which  he 
testifies  ;  but,  if  the  court  allows  him  to  testify  without  swear- 
ing to  the  fact  of  non-paj'ment,  he  cannot  complain  on  error  that 
the  defendant  was  permitted  to  cross-examine  him  generally. 
Pryor  v.  Harris 118 

29.  Same. — In  such  case,  if  the  court  allows  the  plaintiff,  against 
the  defendant's  objection,  ''to  be  examined  generally  as  a  wit- 
ness," declaring  "that  the  defendant  might  also  be  sworn  to 
testify,  and  that  the  jury  would  be  instructed  not  to  regard  as 
evidence  the  portions  of  plaintiff's  evidence  which  were  denied 

on  oath," — this  is  erroneous. — Waring  v.  Henry  &  Jlott 721 
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V.  Handwriting. 

30.  Under  indictment  for  forgery. — A  genuine  signature  of  the  sup- 
posed maker  or  endorser  of  the  forged  instrument,  cannot  be 
given  in  evidence,  for  the  purpose  of  enabling  the  jury  to  com- 
pare the  handwriting  with  that  of  tlie  forged  instrument. — 
Bishop  V.  The  State 34 

VI.  Matters  Judicially  Known. 

31.  Foreign  statutes. — A  State  court  cannot  take  judicial  notice  of 
the  statute  laws  of  anotlier  State;  consequently,  the  appellate 
court  will  not  look  into  the  Civil  Code  of  Louisiana,  when  not 
properly  brought  before  it,  to  ascertain  what  the  law  of  that 
State  is. — Drake  and  Wife  v.  Glover 382 

32.  Circuit  cleik. — The  circuitcourt  of  one  county  judicially  knows 
who  is  the  circuit  clerk  of  another  county. — Bishop  v.  The  State.     S-i 

33.  Municipal  charter  and  by-law. — The  courts  are  bound  to  take 
judicial  notice  of  the  charter  of  a  municipal  corporation,  and  of 
its  power  to  make  by-laws  ;  but  not  of  the  by-laws  made  by  it. 
Case  V.  Mayor  of  Mobile 538 

VII.  Objections,  and  Motions  to  Exclude. 

34.  Demurrer  to  evidence. — When  a  demurrer  to  evidence  is  in- 
terposed by  the  defendant,  and  issue  is  joined  thereon,  it  is  the 
duty  of  the  court  to  render  judgment  against  him,  if  the  jury 
could  have  legally  found  a  verdict  against  him  on  that  evidence. 
Donaldson's  Adm'r  v.  Waters'  Adm'r 175 

35.  General  objection  to  evidence. — A  specific  objection  to  irrelevant 
evidence  is  not  necessary. — Pool  v.  Devers 672 

36.  When  objection  to  evidence  must  be  made. — Illegal  evidence  should 
be  excluded  from  the  jury,  on  motion,  at  any  stage  of  the 
cause 672 

37.  Admission  of  irrelevant  evidence  reversible  error. — The  admission 
of  irrelevant  evidence  is  an  error  for  which  the  judgment  will 
be  reversed,  unless  the  record  clearly  shows  that  no  injury 
could  have  resulted  from  it 672 

38.  Erroneous  admission  of  evidence  cured  by  subsequent  proof  . — The 
erroneous  admission  of  evidence,  which  is  at  the  time  inadmis- 
sible, is   cured    by   the   subsequent  introduction    of  evidence 

which  renders  it  admissible. — Scott  v.  The  State 503 

See,  also.  Depositions. 

VIII.  Opinion,  and  Legal  Conclurion. 

39.  Opinion  of  witnegs  inadmissible. — The  prisoner  was  indicted  by 
the  name  of  Saeyvs,  and  pleaded  in  abatement  that  his  name  was 
Sayres ;  to  which  the  State  replied  idem  sonaris,  and  issue  was 
joined  thereon.  Held,  that  a  witness,  who  was  acquainted  with 
the  handwriting  of  the  pleader  by  whom  the  indictment  was 
drawn,  could  not  be  allowed  to  state,  "that  ho  was  fully  of  the 
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opinion  tliat  the  letter  v,  as  written  in  the  prisoner's  name  in  the 
indictment,  was  intended  by  the  pleader  for  an  r,  although  he 
generally  made  the  letter  r  as  other  persons  usually  made  it." 
Sayres  v.  The  State 15 

40.  Same. — Where  an  attorney  is  charged  with  negligence  and 
unskillfiilness  in  the  institution  and  prosecution  of  a  suit  for  his 
client,  he  cannot  be  allowed  to  prove  that  he   consulted   a  dis- 

•  tinguished  attorney  respecting  the  proper  course  to  be  pursued 
by  him,  or  that  the  arrangement  made  was,  in  his  opinion,  the 
best  that  could  have  been  made  for  his  client. — Goodman  & 
Mitchell  V.  Walker 482 

41.  iVhat  witness  may  state. — A  witness,  not  a  physician  or  midwife, 
may  testify  to  the  physical  condition  of  a  slave,  and  may  state 
that  said  slave  "was  sick," — "had  a  fever," — "was  pregnant,"  &c. 
Wilkinson  v.  Moseley 562 

42.  Form  of  question  to  physician. — A  physician  may  be  asked  to 
give  his  opinion,  on  a  hypothetical  state  of  facts,  as  to  the  con- 
dition of  a  person  whom  he  had  never  seen  ;  but  he  cannot  be 
asked  his  opinion,  "whether,  from  the  condition  of"  a  slave,  "as 
described  by  the  witnesses  M.  and  L.,"  whose  testimony  is  con- 
flicting, "the  attention  of  a  physician  was  necessary." 562 

43.  Witness  cannot  testify  to  insolcency. — A  witness,  "well  acquaint- 
ed with  the  affairs  of  "  another  person,  cannot  be  permitted  to 
testify  that  the  latter  was  "insolvent." — Brice  &  Co.  v.  Lide 649 

IX.  Parol  and  Written. 

44.  General  rule  excluding  parol. — In  an  action  on  a  written  con- 
tract, parol  evidence  cannot  be  received,  to  add  to,  contradict, 

or  vary  its  terms. — ;Nesbitt  v.  Ware  &  McClanahan 68 

45.  Same. — A  bill  of  lading,  considered  as  a  contract,  cannot  be 
contradicted  or  varied  by  parol  evidence. — Cox,  Brainard  &  Co. 

Y.  Peterson  608 

46.  Same.  A  parol  agreement,  made  prior  to  or  contemporaneously 
with  a  written  subscription  for  stock  in  a  plank-road  company, 
relative  to  the  manner  in  which  the  money  sliould  be  appropri- 
ated, cannot  be  received  to  vary  the  terms  of  the  written  con- 
tract.— Smith  v.  Central  Plank-Road  Co 650 

47.  Parol  admissible  to  explain  terms. — When  a  written  contract, 
though  complete  in  itself,  contains  a  term  which  it  is  impossible 
for  the  court  to  construe  withovit  the  aid  of  evidence  aliunde, 
it  is  proper  to  resort  to  such  evidence  for  that  purpose. — 
Cowles  v.  Garrett's  Adm'rs 341 

48.  Admissibility  of  parol  evidence  of  sale  uuthout  production  of  writ- 
ing.— Where  a  verbal  sale  of  chattels  is  perfected  by  delivery, 
and  a  bill  of  sale  subsequently  accepted  from  the  vendor,  the 
verbal  sale  may  be  proved  by  parol,  without  the  production  of 
the  writing. — Sanders  v.  Stokes , 432 
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X.  Primary  and  Secondary. 

49.  Proof  of  forged  instrument. — If  the  instrument  alleged  to 
have  been  forged  is  set  out  literally  in  tiie  indictment,  and  is 
proved  to  have  been  mutilated,  the  State  may  resort  to  second- 
ary evidence  of  the  contents  of  the  mutilated  part,  after  first 
proving  the  existence  of  the  writing  before  mutilation  as  de- 
scribed ;  and,  in  connection  with  such  secondary  evidence,  may 
then  offer  in  evidence  the  mutilated  writing   itself. — Thompson 

V.  The  State 28 

50.  Laying  predicate  for  secondary  evidence. — Secondary  evidence 
of  tlie  contents  of  the  instrument  charged  to  have  been  forged, 
which  is  alleged  in  the  indictment  to  liave  been  destroj'ed 
or  withheld  by  the  defendants,  cannot  be  received,  on  proof 
that  it  was  last  seen,  on  the  trial  of  a  habeas  corpus  at  the  suit  of 
another  one  of  the  defendants,  in  the  possession  of  his  attorney, 
who  is  not  called  to  answer  as  to  his  possession. — Morton  v. 
The  State 527 

51.  Proof  of  demand  and  notice  in  action  of  unlawful  detainer. — Sec- 
ondary evidence  of  the  written  demand  and  notice,  which  the 
statute  makes  necessary  to  the  maintenance  of  this  action, 
cannot  be  received,  until  the  proper  predicate  has  been  laid  for 

its  introduction. — Dumas  v.  Hunter 75 

52.  Secondary  evidence  of  execution. — To  authorize  secondary  evi- 
dence of  the  contents  of  an  execution,  issued  by  a  justice  of  the 
peace,  it  is  sufficient  to  show  by  the  justice  that  he  cannot, 
after  diligent  search,  find  it  in  his  office,  and  has  not  seen  it 
since  the  last  terra  of  the  circuit  court,  when  it  went  before  the 
jury  as  evidence  in  another  cause  ;  accompanied  by  the  testi- 
mony of  the  circuit  clerk,  that  he  has  made  diligent  but  unsuc- 
cessful search  for  it  among  the  files  of  his  office  containing  the 
trial  papers  of  the  last  term. — Johnson  v.  Powell 113 

53.  Secondary  evidence  of  title-bond. — After  the  execution  of  a  deed 
by  the  vendor,  his  title-bond  is  presumed  to  have  been 
given  up  and  destroyed  ;  consequently,  secondary  evidence 
of  its  contents  is  then  admissible  for  the  purchaser,  although 
none  of  the  witnesses  recollect  what  became  of  it. — Williams  v. 
Mitchell's  Adm'r 299 

XI.  Records,  and  Judgments. 

54.  Admissibility  of  record. — The  record  of  a  chancery  suit,  institu- 
ted by  the  wife,  for  the  purpose  of  reforming  a  voluntary  deed 
from  her  husband,  and  enjoining  his  execution  creditors,  is  not 
admissible  evidence  for  a  purchaser  from  her,  in  an  action  of 
trover,  previously  instituted  by  him,  against  one  who  derives 
title  under  a  judgment  against  the  husband,  older  than  the  deed 
souixht  to  be  reformed. — Spencer  v.  Godwin 355 

55.  Same. — In  an  action  on  the  case  against  an  attorney-atlaw,  by 
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his  client,  for  negligence  and  unskillfnlness  in  the  collection  of 
a  claim,  the  record  of  the  suit  on  the  claim  is  admissible  evidence, 
to  prove  its  final  determination,  although  it  was  conducted  in 
the  name  of  another  attorney. — Goodman  &  Mitchell  v.  Walker.  482 

56.  Authentication  and  contents  of  foreign  record. — A  guardian's  bond 
is  not,  prima  facie,  mdiiiQr  of  record,  and  cannot,  in  the  absence 
of  statutory  provisions,  be  certified  under  the  act  of  congress 
of  1790  ;  if  a  certified  copy  of  it  is  admissible  at  all,  the  certifi- 
cates must  conform  to  the  requirements  of  the  act  of  1804. — 
Carlisle  v.  Tuttle  and  Wife 613 

XII.    SCBSTANCE    OF    IsSUE,    AND    VARIANCE. 

57.  Variance  under  indictment  for  obtaining  goods  hij  false  pretenses. 
A  pretense  by  the  prisoner,  "that  he  had  in  Macon  seven  thous- 
and dollars,"  is  materially  variant  from  a  pretense,  "that  he  had 
seven  dollars  less  than  seven  thousand  in  a  bank  in  Macon." — 
O'Connor  v.  The  State 9 

58.  Rape. — Proof  of  a  rape  will  sustain  an  indictment  for  an 
attempt  to  commit  a  rape. — Lewis  v.  The  State 54 

59.  Variance  in  action  on  registrar's  bond. — The  complaint  alleged, 
that  the  registrar  in  chancery,  whose  sureties  were  sought  to  be 
charged  for  his  default,  sold  certain  property  under  an  order  of 
the  chancellor,  and  collected  the  greater  portion  of  the  pro- 
ceeds ;  that  his  report  of  the  sale,  showing  these  facts,  was 
confirmed  by  the  chancellor,  and  he  was  ordered  to  loan  out 
"the  money  in  his  hands";  that  he  afterwards  collected  and  re- 
tained, "as  such  registrar,"  the  balance  of  the  proceeds  of  sale  ; 
and  that  he  subsequently  collected  the  money  loaned  out,  and 
failed  to  pay  over  or  account  for  it.  The  proof  was,  that  he 
failed  to  pay  over  or  account  for  the  balance  of  the  proceeds  of 
sale,  collected  by  him  after  he  had  been  ordered  to  loan  out  the 
funds  in  his  hands.  Held,  that  the  variance  was  fatal. — Dill  v. 
Rather 57 

60.  Variance. — Proof  of  a  right  of  action  by  plaintiffs  as  administra- 
tors does  not  authorize  a  recovery  imder  a  complaint  by  them 
individual!}'. — George  v.  English 582 

61.  Same. — Under  a  complaint  for  a  specified  sum,  alleged  to  be 
"due  for  the  hire  of  a  negro  man,"  a  recover}'  cannot  be  had  on 
proof  that  the  negro  was  hired  by  plaintiff  to  a  third  person, 
who  sub-hired  to  defendant,  in  consideration  of  defendant's 
promise  to  pay  the  hire  due  to   plaintiff. — Mason  v.  Hall 599 

62.  Same. — Under  a  complaint  on  a  promissory  note,  an  instru- 
ment under  seal,  corresponding  in  other  respects  with  the  note 
declared  on,  is  not  admissible  evidence. — Reed  v.  Scott 640 

EXECUTION. 

1.  Exemption  law  construed. — Under  the  Code,  a  verbal  claim  is 
sufficient  to  perfect  the  right  of  exemption,  though  the  statutory 
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affidavit  is  necessary  to  give  an  action  for  damages  against  the 
officer  ;  but,  if  the  property  tlms  claimed  as  exempt  is  after- 
wards sold  or  exchanged  by  the  head  of  the  family,  it  immedi- 
ately becomes  liable,  in  the  hands  of  the  purchaser,  to  be  seized 
and  sold  under  execution  against  the  former  owner, — Simpson  v. 
Simpson 225 

2.  Levy  of  fi.  fa.  on  property  pending  trial  of  claim  suit. — The  levy 
of  an  execution  on  a  slave,  pending  a  trial  of  the  right  of  prop- 
erty under  a  former  levy  against  the  same  defendant,  is  not  void 
as  against  a  purchaser  from  the  claimant  pending  the  trial  of 
the  claim  suit. — Spencer  v.  Godwin 355 

3.  TVIien  f.  fa.  against  sureties  may  issue  without  sci.fa. — If  an  exe- 
cution against  an  administrator,  on  a  decree  of  the  probate  court, 
is  issued  within  one  year  after  the  rendition  of  such  decree,  and 
returned  "no  property  found,"  an  execution  may  be  sued  out 
against  him  and  his  sureties  after  the  expiration  of  more  than 
one  year  from  such  return,  but  within  three  years  thereafter, 
without  a  revival  of  the  decree. — Jewett  v.  Hoogland 716 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Costs. — When  the  probate  of  a  will  is  contested  by  an  adminis- 
trator previously  appointed,  the  costs  are  properly  adjudged 
against  him  individually,  if  he  fails  ;  but,  if  he  acted  in  good 
faith,  he  is  entitled  to  reimbursement  out  of  the  estate  on  settle- 
ment of  his  accounts. — Bradley  v.  Andress 80 

2.  Estoppel  against  administrator. — ^A  special  administrator,  who 
hires  out  the  slaves  belonging  to  his  intestate's  estate,  is  estop- 
ped, in  an  action  to  recover  the  hire,  from  setting  up  his  own 
want  of  authority. — Farrow  v.  Bragg's  Adm'r 261 

3.  Validity  of  assignment  by  administrator. — A  transfer  by  an  ad- 
ministrator, in  compromise  of  a  pending  suit,  of  a  certain  por- 
tion of  the  undivided  assets  of  the  estate,  is  violative  of  the 
statute  prohibiting  private  sales  oy  executors  and  administra- 
tors, and  consequently   void. — Bogan  v.  Camp 276 

4.  How  executrix  may  sue. — On  a  promissory  note,  payable  "to  W. 
A.  M.,  agent  of  M.  W.,  executrix  of  J.  H.  W.,  deceased,"  the  ex- 
ecutrix may  maintain  an  action  in  her  own  name,  either  individu- 
ally, or  in  her  official  capacity  ;  averring,  in  the  latter  case,  that 
the  demand  is  assets  of  her  testator's  estate. — Goodman  & 
Mitchell  V.  Walker 482 

5.  Commissions  of  administrator. — An  administrator  is  not  entitled, 
on  final  settlement  of  his  accounts,  to  commissions  on  the  ap- 
praised value  of  slaves  which  are  divided  among  the  distribu- 
tees ;  nor  is  he  entitled  to  any  allowance  in  such  case,  unless  it 
be  for  expenses  actually  and  properly  incurred  by  him,  or  for 
special  services  rendered  b3'  him,  in  relation  to  the  division,  as 

to  which  quare  ? — Wilson's  Heirs  v.  Wilson's  Adm'r 670 
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1.  Fraud  available  as  equitable  defense  to  vote. — Where  a  bill  seeks 
to  subject  the  separate  estate  of  a  married  woman  to  the  pay- 
ment of  a  note  executed  by  her,  jointly  with  her  husband,  for 
the  purchase-money  of  a  slave,  she  may  set  up  fraud  in  the  sale 
as  a  defense  to  the  note  ;  and,  on  proof  of  such  fraud,  is  entitled 
to  a  deduction  from  the  note  of  a  sum  equal  to  the  difference 
between  the  price  paid  and  the  actual  value  of  the  slave,  togeth- 
er with  interest  on  that  sum. — Caldwell  v.  Sawyer 283 

2.  Misrepresentation  amounts  to  fraud. — If  the  vendor  of  a  slave, 
knowing  that  she  is  not  a  good  cook,  falsely  represents  her  as 
such  to  the  purchaser,  who  is  thereby  deceived,  and  induced  to 
pay  a  higher  price  than  the  slave  is  worth,  such  misrepresenta- 
tion amounts  to  a  fraud 283 

3.  Same. — If  a  slave  is  falsely  represented  by  her  owner,  at  the 
time  of  hiring  her,  to  be  a  good  cook,  washer,  and  ironer, 
such  misrepresentation  authorizes  the  hirer  to  rescind  the  con- 
tract, but  gives  him  no  right  to  sub-hire  the  slave  to  another 
person,  to  be  employed  in  a  service  different  from  that  specified 

in  his  contract. — Wilkinson  v.  Moseley 562 

4.  Same. — A  false  representation  by  the  vendor,  in  making  a  i)nb- 
lic  sale  of  land  as  administrater  without  an  order  of  court,  to  the 
effect  that  the  sale  was  authorized  by  the  decedent's  will,  en- 
titles the  purchaser,  who  was  thereby  misled  and  induced  to 
buy,  to  a  rescission  of  the  contract  in  equity. — Stark  v.  Hender- 
son    438 

5.  When  misrepresentation  does  not  constitute  fraud. — If  a  creditor, 
for  the  purpose  of  obtaining  his  debtor's  note  for  a  debt  already 
due,  falsely  and  fraudulently  promises  to  supply  him  with 
goods  for  a  specified  future  time,  this  constitutes  no  defense  to 
an  action  on  the  note. — Overdecr  &  Aughinbaugli  v.  Wiley, 
Banks  &  Co 709 

FRAUDS,  STATUTE  OF. 

1.  Parol  contract  for  sale  of  lands. — Where  a  person  gives  his  note 
for  the  purchase-money  of  a  tract  of  land  which  another  desires 
to  buy,  and  agrees  by  parol  with  the  latter  that  he  ma}'  have  the 
land  if  he  can  and  will  pay  for  it, — such  parol  contract  is  witliin 

the  statute  of  frauds. — Chambliss  v.  Smith 366 

2.  Three  years  possession  of  personnlty, — A  sale  of  personal  proper- 
ty, under  legal  process  against  the  loanee,  on  a  debt  contracted 
before  the  expiration  of  three  years  possession  by  him,  docs  not 
divest  the  title  of  the  lender,  nor  confer  a  valid  title  on  the  pur- 
chaser.    (Walker,  J.,  dissenting.) — Carew  v.  Love's  Adm'r 577 

3.  Promise  to  pay  debt  of  another. — A  parol  promise  to  pay  the 
debt  of  another,  when  founded  on  a  new  and  valuable  consider- 
ation beneficial  to  the  promisor,  is  not  within  the  statute  of 
frauds. — Mason  v.  Hall 591 
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1.  Creditor's  ignorance  of  fraudulent  conveyance  does  not  avoid  statute 
of  limitations. — The  fact  that  a  deceased  debtor  made  a  fraudu- 
lent conve3'ance  of  all  his  property,  and  the  creditor's  ignorance 
of  the  fraud  until  within  six  years  before  the  filing  of  his  bill,  do 
not  avoid  the  bar  of  the  statute  of  limitations,  as  in  favor  of  the 
debtor's  personal  representative,  when  the  creditor  asserts  no 
lien  on  the  property,  and  has  not  reduced  his  demand  to  judg- 
ment.— Reed's  Adm'r  v.  Minell  &  Co 61 

2.  Validity  of  voluntary  conveyance. — ^A  voluntary  conveyance  is 
void  as  against  the  existing  creditors  of  the  grantor,  and  cannot 
create  in  a  sub-purchaser  with  notice  a  title   superior  to  that  of 

an  existing  judgment  creditor. — Spencer  v.  Godwin 355 

3.  Same. — A  gift,  or  other  voluntary  conveyance,  by  an  insolvent 
debtor,  to  or  for  his  children,  with  intent  to  hinder,  delay  and 
defraud  his  creditors,  may  be  avoided  by  a  subsequent  creditor. 
Huggins  V.  Perrine 396 

4.  Validity  of  conveyance  by  husband  to  wife. — If  the  husband  buys 
a  tract  of  land  for  his  wife,  at  her  request,  and  pays  the 
purchase-money  with  funds  belonging  to  her  separate  estate  ; 
but,  in  violation  of  her  instructions,  takes  the  title  to  himself, — 
his  subsequent  conveyance  of  it  to  her  will  be  sustained. — Har- 
ris V.  Brown 401 

GAMING. 

See  Criminal  Law. 

GARNISHMENT. 

See  Attachment. 

GUARDIAN  AND  WARD. 

1.  Competency  of  guardian  as  witness  for  ward. — A  guardian,  who 
has  invested  his  ward's  funds  in  a  partnership,  is  not  a  compe- 
tent witness  for  the  ward,  when  the  latter  seeks,  while  still  an 
infant,  to  enforce  the  partnership  for  his  benefit. — Stein  v. 
Robertson 286 

2.  Amendment  of  petition  for  removal  of  ward's  property. — A  peti- 
tion for  the  removal  of  an  infant's  property  to  another  State, 
may  be  amended,  after  demurrer  sustained  to  the  original,  by 
the  addition  of  necessary  parties  and  allegations. — Carlisle  v. 
Tuttle  and  Wife 613 

3.  Parlies  defendant  to  petition. — The  resident  guardian,  whether 
he  has  anj^  of  the  property  in  his  possession  or  not,  is  a  proper 
party  defendant  to  such  proceeding  ;  and  when  the  property 
sought  to  be  removed  is  in  the  hands  of  an  administrator,  he 
and  the  resident  guardian  may  be  joined  as  defendants 013 

4.  Parties  plaintijff. — The  proceedings  should  be  instituted  in  the 
name  of  the  non-resident  guardian,  and  not  of  the  ward  by  his 
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guardian  ;  and  where  the  guardian  is  a  married  woman,  her  huss- 
band  should  be  joined  with  her 613 

5.  Sufficiency  of  petition. — An  averment  in  such  petition,  that  tlie 
ward  is  tlie  son  and  infant  child  of  the  wife,  is  sufficient  to  show 
that  she  is  its  natural  mother 613 

6.  Marriage  of  feme  guardian. — The  marriage  ofa  woman,  after  lier 
appointment  and  qualification  as  guardian,  although  it  might 
authorize  proceedings  for  her  removal,  does  not  terminate  her 
guardianship,  but  has  the  effect  of  joining  her  husband  with  her.  613 

7.  What  constitutes  non-residence  of  guardian  and  ward. — If  the 
mother  of  an  infant,  after  its  father's  death,  carries  it  with  her 
to  another  State,  before  a  guardian  is  here  appointed  for  it; 
and,  after  she  and  the  child  have  acquired  a  domicile  in  such 
foreign  State,  she  is  there  appointed  its  guardian,  she  ma}'  here 
institute  proceedings  for  the  removal  of  its  property  to  that 
State 613 

8.  What  property  may  be  removed. — An  infant's  distributive  share 
of  an  unsettled  estate,  in  the  hands  of  an  administrator,  cannot 
be  made  the  ground  of  an  applicaticn  for  its  removal  to  another 
State,  until  after  the  rendition  of  a  final  decree  against  the  ad- 
ministrator.    (Walker,  J.,  dissenting.) 613 

Also,  Lary  v.  Craig 631 

9.  Foreign  guardian  must  set  out  bond. — The  transcript  which  a 
foreign  guardian,  making  application  for  the  removal  of  his 
ward's  property',  is  required  to  produce,  must  not  only  show 
that  he  has  given  bond,  with  security,  for  the  performance  of 
his  trust,  but  must  set  out  a  copy  of  it,  in  order  that  the  court 
authorizing  the  removal  may  see  that  it  is  sufficient  to  protect 
the  ward's  estate.     (Walker,  J.,  dissenting.) 613,  631 

10.  What  is  good  cause  against  removal. — Good  cause  why  an  order 
of  removal  should  not  be  made,  within  the  meaning  of  the  stat- 
ute, must,  as  a  general  rule,  be  such  as  pertains  to  the  security 
of  the  ward's  property,  or  the  protection  of  the  resident  holder 
of  such  property :  the  fact  that  the  ward's  mother  wishes  to  re- 
move to  this  State,  with  the  additional  fact  that  none  of  the  rela- 
tives of  his  deceased  father  reside  in  the  foreign  State,  does  not 
furnish  a  sufficient  reason  for  withholding  an  order  of  removal.  631 

HABEAS  CORPUS. 
See  Bail. 

HUSBAND  AND  WIFE. 

1.  Husband's  liability  for  income  and  prof  ts  of  wife's  separate  property. 
Where  husband  and  wife  live  together,  and  enjoy  a  common  sup- 
port from  their  joint  property  ;  and  the  husband  receives  the 
income  and  profits  of  the  wife's  separate  estate,  with  her  knowl- 
edge, and  without  objection  from  her, — it  is  presumed  to  be  in- 
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tended  as  a  gift  to  the  husband,  and  neither  he  nor  his  estate  is 
liable  for  such  income  and  profits. — Andrews  v.  Huckabee's 
Adm'r 143 

2.  Title  of  husband  as  wife's  trustee. — The  title  of  the  husband,  as 
implied_trustee  of  the  wife's  separate  property  conveyed  direct- 
ly to  her,  ceases  at  his  death,  and  the  legal  as  well  as  the  equi- 
table title  then  vests  in  her  ;  secus,  as  to  slaves  purchased  by 
the  husband,  with  funds  belonging  to  the  wife's  separate  estate, 
and  the  legal  title  to  which  was  taken  to  himself  as  her  trustee.  143 

3.  Slaves  purchased  by  husband  with  his  own  money  no  part  of  wife's 
separate  estate. — Where  the  husband  purchases  slaves  with  his 
own  money,  intending  to  permit  his  wife  to  take  them,  if  she 
chose,  as  an  investment  of  funds  in  his  hands  belonging  to  her 
separate  estate  ;  takes  the  title,  by  mistake,  to  himself  as  her 
trustee  ;  and  dies  soon  afterwards,  without  affording  her  an  op- 
portunity of  making  the  intended  election, — the  wife  cannot 
claim  the  slaves  as  a  part  of  her  separate  estate 143 

4.  Interest  charged  against  husband's  administrator. — The  personal 
representative  of  the  husband  is  liable,  in  equity,  for  money 
received  by  the  husband  during  coverture,  belonging  to  the 
corpus  of  the  wife's  .separate  estate  :  if  the  money  was  received 
npon  the  express  condition  that  it  should  be  invested  in  slaves, 
and  he  died  so  soon  afterwards  that  he  had  no  opportunity  of 
making  a  desirable  investment,  interest  should  only  be  charged 
from  the  time  of  his  death  ;  but,  if  it  is  shown  that  he  loaned 
out  a  portion  of  it,  interest  should  be  charged  against  him  on 
this  sum  from  the  time  it  was  loaned 143 

5.  Trust  not  implied  against  husband. — Where  the  husband,  being 
trustee  of  his  wife,  invests  her  sejiarate  funds,  with  his  own,  in 
hia  mercantile  business,  and  conducts  his  business  for  several 
years  on  their  joint  funds,  the  wife  cannot,  as  against  an  attach- 
ing creditor  of  the  husband,  fasten  a  trust  upon  the  goods  for 
the  funds  so  invested. — Goldsmith  v.  Stetson  &  Co 164 

6.  How  wife  may  charge  her  separate  estate. — Where  a  married  wo- 
man, owning  a  separate  estate  before  the  adoption  of  the  Code, 
joined  with  her  husband  in  the  execution  of  a  promissory  note, 
for  the  purchase-money  of  a  slave  bought  by  them,  such  note 
was  a  charge  upon  her  separate  estate. — Caldwell  v.  Sawyer. .  .   283 

7.  Separate  estate  in  wife  created  by  quit-claim  deed  under  statute. — A 
quit-claim  deed,  executed  since  the  passage  of  the  "woman's 
law"  of  1848,  by  which  lands  are  conveyed  to  a  married  woman, 
creates  in  her  a  separate  estate  under  that  act. — Fisk  v.  Stubbs.  335 

8.  Removal  of  husband  from  trusteeship. — The  husband  will  be  re- 
moved from  the  trusteeship  of  his  wife's  separate  estate,  where 
it  is  sliown  that  he  is  an  habitual  drunkard  ;  that  he  has  desert- 
ed her  ;  that  while  living  with  her,  he  treated  her  with  such 
harshness  and  violence  as  to  keep  her  in  constant  alarm  ;  and 
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that  he  compelled  her,  by  threats  of  personal    violence,  to  join 
with  him  in  a  conveyance  of  her  separate  estate 335 

9.  Acknowledgment  of  deed  by  wife. — The  statute  which  makes  an 
acknowledgment  by  the  wife,  on  private  examination  apart 
from  her  husband,  essential  to  the  validity  of  a  conveyance  by 
her,  has  no  application  to  conveyances  of  her  separate  estate 
under  the  acts  of  1848  and  1850 335 

10.  Duress  avoids  deed  of  wife. — Where  the  wife  is  compelled,  by 
threats  of  personal  violence  from  her  husband,  to  join  with  him 
in  a  conveyance  of  her  real  estate,  the  deed  will  be  set  aside,  as 

to  her,  by  a  court  of  equity 335 

11.  Separate  estate  in  wife  created  by  husband's  deed. — Where  the  hus- 
band conveys  property  to  a  trustee  for  his  wife,  she  takes,  as 
against  him,  a  separate  estate  in  the  property. — Spencer  v. 
Godwin 355 

12.  Conveyance  of  wife's  separate  estate  under  statute. — The  provisions 
of  the  Code,  authorizing  the  transfer  of  the  wife's  separate  estate 
by  deed  of  husband  and  wife  jointly,  attested  by  two  witnesses, 
do  not  apply  to  personal  property  in  which  the  wife  acquired  a 
separate  estate  by  the  laws  of  another  State,  where  she  and  her 
husband  were  then  domiciled,  and  which  was  afterwards 
brought  with  them  to  this  State  on  changing  their  domicile. 
Drake  and  Wife  v.  Glover 382 

13.  Estoppel  against  wife. — If  a  married  woman  is  present  at  an  un- 
authorized sale  of  her  separate  personal  jropert}',  by  one  pro- 
fessing to  act  as  her  trustee,  her  failure  to  object  to  the  sale  will 
estop  her  from  afterwards  questioning  its  validity  ;  but,  if  she  is 
not  actually  present  at  the  sale,  the  mere  fact  that  she  has 
knowledge  of  it,  and  fails  to  object,  does  not  operate  an  estoppel 
against  her  ;  nor  will  she  be  estopped  by  her  failure  to  object 
to  an  unauthorized  sale  by  her  husband,  in  her  presence,  unless 
her  silence  was  fraudulent,  and  not  the  result  of  marital  re- 
straint    382 

14.  Joinder  of  husband  and  wife. — Husband  and  wife  cannot  join  in 
detinue,  when  their  right  of  action  is  founded  on  their  prior 
possession,  since  such  possession  is,  in  law,  deemed  the  pos- 
session of  tlie  husband  alone.— George  v.  English 582 

15.  Marriage  of  feme  guardian. — The  marriage  of  a  woman,  after 
her  appointment  and  qualification  as  guardian,  although  it 
might  authorize  proceedings  for  her  removal,  does  not  termi- 
nate her  guardianship,  but  has  the  effect  of  joining  her  husband 
with  her.— Carlisle  v.  Tuttle  and  Wife 613 

16.  Wife's  interest  as  distributee  in  estate  of  deceased  Imsband. — The 
term  "separate  estate,"  as  used  in  sections  1991  and  1992  of  the 
Code,  applies  only  to  separate  estates  created  by  law  ;  conse- 
quently, in  ascertaining  a  widow's  distributive  interest  in  the 
estate  of  her  deceased   husband,  property  held  by  her  under  a 
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deed  of  gift,  executed  prior  to  the  Ist  March,  1848,  is  not  to  be 
estimated. — Smith's  Ex'rs  v.  Smith 642 

17.  Woman's  law  of  1848  not  retroactive. — The  act  of  1848,  securing 
to  married  women  their  separate  estates,  does  not  aifect  the 
husband's  right  to  reduce  to  possession  choses  in  action  belong- 
ing to  the  wife  which  accrued  prior  to  the  passage  of  the  act. 
Sterns  v.  Weathers 712 

18.  Husband's  right  to  wife's  choses  in  action. — At  common  law,  and 
in  this  State  prior  to  the  passage  of  the  woman's  law"  of  1848, 
the  husband  acquired,  by  marriage,  the  right  to  reduce  to  pos- 
session, at  any  time  during  the  co%'erture,  his  wife's  choses  in 
action,  and  thereby  became  the  absolute  owner  of  them 712 

INDICTMENT. 
See  Criminal  Law. 

INFANTS. 

See  Parent  and  Child. 

INSOLVENT  ESTATES. 

1.  Affidavit  of  insolvency,  and  issue  thereon. — An  affidavit,  appended 
to  an  administrator's  report  of  insolvency,  to  the  effect  "that 
the  facts  stated  in  the  foregoing  petition  and  report  he  believes 
to  be  true,"  is  not,  it  seems,  a  substantial  compliance  with  the 
requisitions  of  the  statute,  (Code,  §  1831  ;)  but  the  defect  of 
such  affidavit  is  waived  by  taking  issue  on  the  report. — Raines' 
Adm'r  v.  Raines'  Creditors 425 

2.  Contents  of  report  of  insolvency. — If  the  decedent  was  a  member  of 
a  mercantile  partnership,  the  report  of  insolvency  should  set  out 
the  extent  of  his  interest,  with  schedules  showing  the  assets  and 
liabilities  of  the  firm,  so  far  as  they  can  be  learned  by  the  ad- 
ministrator      425 

3.  Decree  on  trial  of  isstie  contesting  report. — Proof  of  the  existence 
of  assets  not  included  in  the  administrator's  report  of  insolven- 
cy, does  not  authorize  the  dismissal  of  his  report  and  petition, 
unless  such  discovered  assets  are  sufficient  to  show  that  the 
estate  is  solvent 425 

4.  Effect  of  declaration  of  insolvency  on  statute  of  limitations. — A  re- 
port and  declaration  of  insolvency,  in  1839,  was  a  defense  avail- 
able only  to  the  administrator  by  whom  it  was  made,  and  did 
not  withdraw  the  claims  of  creditors  from  the  jurisdiction  of  the 
common-law  courts  ;  consequently,  it  does  not  suspend  the  ope- 
ration of  the  statute  of  limitations,  after  the  expiration  of  the 
first  administration. — Reed's  Adm'r  v.  Minell  &  Co 61 

5.  Conclusiveness  of  decree  of  distribution. — A  decree  of  the  probate 
court,  in  the  matter  of  an  insolvent  estate,  giving  a  preference 
to  the  individual  over  the  partnership  creditors  of  a  deceased 

51 
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partner,  is  conclusive  upon  the  partnership  creditors,  tind  can- 
not, in  the  absence  of  fraud  or  other  special  cause  for  equitable 
interposition,  be  overhauled  in  chancery  after  the  expiration  of 
two  years  from  its  rendition. — Coffin  v.  McCullough's  Adm'r.   107 

6.  Conclusiveness  of  decree  rejecting  claim. — A  final  decree  of  the 
probate  court,  in  the  matter  of  an  insolvent  estate,  rejecting  the 
claim  of  a  creditor,  to  which  objections  were  filed  within  the 
time  allowed  by  law,  is  final  and  conclusive  on  the  creditor,  if 
he  appeared  and  was  a  party  to  the  issue  made  up  as  the  stat- 
ute directs,  notwithstanding  the  pendency  of  a  suit  on  his  claim 
in  the  circuit  court  at  the  time  the  decree  of  insolvency  was 
rendered. — McDougald's  Adm'r  v.  Rutherford 253 

7.  Same. — A  plea  in  bar,  averring  the  presentation  of  plaintiff's 
demand  as  a  claim  against  the  estate  of  defendant's  intestate, 
which  had  been  declared  insolvent,  and  its  rejection  by  the 
probate  court, — held  insufficient,  on  the  authority  of  McDoug- 
ald's Adm'r  V.  Rutherford — .McDougald's  Adm'r  v.  Dawson's  Ex'r    553 

8.  Filing  claims  against  insolvent  estate. — Whether  demands,  on 
which  suits  are  pending  at  the  time  an  estate  is  reported  insolv- 
ent, are  required  to  be  filed  in  the  probate  court  like  other 
claims,  qucere?  (Walker  and  Stone,  J  J.,  differing  in  opinion, 
and  Rice,  C.  J.,  not  sitting.) 553 

9.  Omission  to  file  claim,  on  which  action  is  pending,  no  defense. — The 
omission  to  file  in  the  probate  court,  as  a  claim  against  an  in- 
solvent estate,  a  demand  on  which  an  action  was  pending  when 
the  estate  was  reported  and  decreed  insolvent,  is  no  defense  to 
the  further  maintenance  of  the  action 553 

INSURANCE. 

1.  Construction  of  policy  as  to  liability  of  insurers. — A  marine  policy 
of  insurance,  on  goods  shipped  from  New  Orleans  to  Mobile, 
containing  a  stipulation  that  the  risk  on  the  goods  shall  com- 
mence "from  and  immediately  following  the  loading  thereof  on 
board  the  said  vessel  or  boat  at  New  Orleans,"  does  not  cover 
a  loss  by  fire  while  the  goods  are  on  the  wharf  at  the  lake  end 
of  the  Jefferson  and  Ponchartain  railroad. — Smith  &  Holt  v.  Mo- 
bile Nav.  Ins.  Co 167 

2.  Admissibility  of  custom. — Parol  evidence  of  a  custom  cannot  be 
received,  to  show  that  a  marine  policy  of  insurance  on  goods 
shipped  from  New  Orleans  to  Mobile,  the  language  of  which  is 
plain  and  unambiguous,  covers  the  overland  transportation  of 
the  goods  by  railroad 167 

INTEREST. 

1.  Interest  charged  against  husband's  administrator. — The  personal 
representative  of  the  husband  is  liable,  in  equity,  for  money 
received  by  the  husband   during   coverture,  belonging  to  the 
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corpus  of  the  wife's  separate  :  estate  if  the  money  was  received 
upon  the  express  condition  that  it  should  be  invested  in  slaves, 
and  he  died  so  soon  afterwards  that  he  had  no  opportunity  of 
making  a  desirable  investment,  interest  should  only  be  charged 
from  the  time  of  his  death  ;  but,  if  it  is  shown  that  he  loaned 
out  a  portion  of  it,  interest  should  be  charged  against  him  on 
this  sum  from  the  time  it  was  loaned. — Andrews  v.  Huckabee's 
Adm'r 143 

2.  Interest  as  damages. — Where  a  debtor  is  enjoined  from  paying 
over  the  money  to  his  creditor,  but  is  not  restrained  from  using 
it  in  any  other  manner,  he  can  only  discharge  himself  from  inter- 
est, by  paying  the  money  into  court ;  consequently,  in  an  action 
on  the  injunction  bond,  a  recovery  cannot  be  had  for  interest,  by 
way  of  damages,  for  the  period  intervening  between  the  disso- 
lution of  the  injunction  by  the  chancellor  and  the  afiBrmance 
of  his  decree  on  error,  no  supersedeas  bond  having  been  given. 
Bullock  V.  Ferguson 227 

3.  Garnishee's  liability  for  interest. — A  garnishee,  who  interposes  a 
dilatory  ple^  cannot  raise  the  question  of  his  liability  for  inter- 
est during  the  period  intervening  between  the  service  of  the 
garnishment  and  the  rendition  of  final  judgment. — Hollingsworth 

&  Co.  v.  Hammond 668 

4.  Interest  incident  to  debt. — Interest  attaches  as  an  incident  to  a 
debt  or  money  demand,  as  contra-distinguished  from  mere  dam- 
ages for  the  breach  of  a  contract,  from  the  time  of  its  maturity.  668 

5.  Interest  on  open  account  for  goods  sold  and  delivered. — On  a  con- 
tract to  pay  for  goods  sold  and  delivered,  interest  attaches  from 
the  delivery  of  the  goods,  unless  some  other  time  for  the  pay- 
ment is  fixed  by  the  contract. — Waring  v.  Henry  &  Mott 721 

JUDGMENTS  AND  DECREES. 

1.  Parties  to  final  decree  of  settlement  and  distribution. — The  personal 
representative  of  a  deceased  distributee  is  a  necessary  party  to 
a  final  settlement  of  the  estate  ;  and  if  a  final  decree  is  rendered 
without  making  him  a  party,  he  may  afterwards  be  made  a 
party  on  petition,  and  revise  the  decree  on  error. — Thomas  v. 
Dumas 83 

2.  Conclusiveness  of  decree  of  probate  court. — A  decree  of  the  pro- 
bate court,  in  the  matter  of  an  insolvent  estate,  giving  a  prefer- 
ence to  the  individual  over  the  partnership  creditors  of  a 
deceased  partner,  is  conclusive  upon  the  partnership  creditors, 

'and  cannot,  in  the  absence  of  fraud  or  other  special  cause  for 
equitable  interposition,  be  overhauled  in  chancery  after  the 
expiration  of  two  years  from  its  rendition. — CoflSn  v.  McGul- 
lough's  Adm'r lOT 

3.  Conclusiveness  of  decree  rejecting  claim  against  insolvent  estate. — A 
final  decree  of  the  probate  court,  in  the  matter  of  an  insolvent 
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estate,  rejecting  the  claitn  of  a  creditor,  to  which  obejctions 
were  filed  within  the  time  allowed  by  law,  is  final  and  concluBive 
on  the  creditor,  if  he  appeared  and  was  a  party  to  the  issue 
made  up  as  the  statute  directs,  notwithstanding  the  pendency 
of  a  suit  on  his  claim  in  the  circuit  court  at  the  time  the  decree 
of  insolvency  was  rendered. — McDougald's  Adm'r  v.  Rutherford.  253 

4.  Conclusiveness  of  judgment. — In  an  action  brought  by  the  execu- 
tor against  the  widow  of  a  decedent  whose  estate  has  been  de- 
clared insolvent,  for  the  recovery  of  slaves,  a  judgment  for  the 
defendant  is,  in  the  absence  of  fraud  and   collusion,   conclusive 

on  the  creditors  of  the  estate. — Pickens  v.  Yarborough 408 

5.  Amendment  of  judgment  nunc  pro  tunc. — In  an  appeal  case  from 
a  justice's  court,  the  judgment  may  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  by  vacating  it  as  against  a  party  against 
■whom  it  was  improperly  rendered  as  the  surety  on  the  certiorari 
bond. — Dumas  v.  Hunter 188 

6.  Notice  of  rendition  of  decree. — An  agreement  between  a  probate 
judge  and  the  parties  to  a  suit  pending  in  his  court,  entered 
into  after  the  cause  had  been  submitted  to  the  judee  for  decis- 
ion, to  the  eflfect  that  the  decision  should  be  suspended,  until 
the  opinion  of  the  supreme  court,  in  another  case  there  pending 
between  the  same  parties,  "could  be  had,"  does  not  bind  the 
judge  to  give  notice  to  the  parties  of  the  time  when  he  will  ren- 
der his  decree,  nor  to  postpone  the  rendition  of  his  decree  until 
he  has  read  the  opinion  of  the  supreme  court  in  the  other  case. 
Stain  V.  Burden 270 

7.  Establishing  destroyed  judgment. — ^Under  the  act  of  Febru?iry  17, 
1854,  (Session  Acts  1853-4,  p.  218,)  providing  for  the  establish- 
ment of  lost  records  and  other  papers  which  were  destroyed 
by  the  burning  of  the  court-house  of  Coffee  county  in  1851,  a 
judgment  of  the  circuit  court  may  be  established  on  the  appli- 
cation of  one  claiming  to  be  the  assignee  of  the  plaintiff's  ad- 
ministrator ;  nor  is  it  necessary,  in  such  case,  that  the  judgment 
should  be  revived  before  it  is  established  ;  but  it  may  be  after- 
wards revived  in  the  court  in  which  it  was  originally  rendered. 
Donaldson  v.  Beard 423 

8.  Presumed  satisfaction  of  judgment. — In  a  case  not  governed  by 
the  provisions  of  the  Code,  a  judgment  rendered  by  a  justice  of 
the  peace  is  not  presumed  satisfied  until  the  expiration  of  twenty 
years  from  the  time  of  its  rendition. — McMahan  v.  Crabtree. . ,  470 

JURISDICTION. 

1.  Not  given  by  consent. — When  the  appellate  court  has  no  jurisdic- 
tion of  the  appeal,  because  it  is  sued  out  in  a  case  which  the 
statute  does  not  authorize,  a  joinder  in  error  is  not  a  waiver  of 
the  defect  — Johnston  v.  Fort 78 

2.  Of  circuit  court  as  toamount. — In  a  civil  action,  commenced  in  the 
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circuit  court,  and  founded  on  a  moneyed  demand,  if  the  plaintiff 
recovers  only  fifty  dollars  or  less,  and  the  amount  of  his  recov- 
ery is  not  reduced  by  a  set-off  successfully  made,  the  court  should 
dismiss  the  suit  on  motion,  unless  the  statutory  affidavit  is 
made. — McClure  v.  Lay 208 

JUSTICE  OF  THE  PEACE. 

1.  Authority  to  order  sale  of  perishable  propeyiy  in  attachment  case. — 
A  justice  of  the  peace,  who  has  issued  an  attachment  returnable 
to  a  court  in  his  county,  which  has  been  levied  by  the  sheriff 
of  another  county  on  perishable  property,  has  authority  (Clay's 
Digest,  56,  g  8)  to  make  an  order  for  the  sale  of  such  property. 
Young  v.  Davis 213 

LEGACY  AND  DEVISE. 

1.  Construction  of  devise  under  statute  abolishing  estates  tail. — A  de- 
vise to  a  trustee,  to  have  and  to  hold  to  and  for  the  sole  and 
separate  use  of  the  testator's  daughter  during  her  life,  "and  at 
her  death  to  the  heirs  of  her  body  forever  in  fee-simple,  and  in 
default  of  such  heirs,  then  to  the  right  heirs"  of  the  testator  "in 
fee-simple," — vests  the  absolute  estate  in  the  first  taker  :  the 
subsequent  limitations,  not  beinjjj  within  the  express  terms  of 
the  proviso  to  the  act  of  1812,  abolishing  estates  tail,  are  void. 
Martin  v.  McRee  and  Wife 116 

2.  Construction  of  legacy  as  to  condition  precedent. — Under  a  bequest 
in  these  words,  "If  my  wife  never  marries,  she  is  to  pick  out 
fifteen  of  my  best  negroes,  and  keep  possession  of  them  during 
her  natural  life,  or  her  will  and  pleasure,"  the  selection  of  the 
slaves  by  the  legatee  is  in  the  nature  of  a  condition  precedent. 
Vaughan  v.  Vaughan's  Heirs 329 

3.  When  Igatee  may  come  into  equity. — If  an  executor  refuses  to  as- 
sent to  a  legacy,  where  his  refusal  is  not  necessary  to  protect 
the  rights  of  creditors  or  other  legatees,  the  legatee  may  come 
into  equity,  to  compel  an  assent  to  and  delivery  of  his  legacy, 
with  interest  or  hire  ;  but,  where  a  selection  by  the  legatee  is 
annexed  as  a  condition  precedent  to  his  legacy,  the  selection 
must  be  made,  and  notice  thereof  given  to  the  executor,  before 
the  filing  of  the  bill,  unless  such  selection  is  prevented  by  the 
executor 329 

4.  When  legatees  take  per  capita. — Under  a  bequest  to  testator's 
brotlier  and  sisters  of  the  half  blood  and  the  children  of  his  sis- 
ters of  the  whole  blood,  to  be  equally  divided  between  them, 
share  and  share  alike,  on  the  death  or  marriage  of  his  wife  ;  with 
the  additional  provision,  that  "should  either  of  his  said  whole 
sister's  children  be  dead"  at  the  time  fixed  for  the  distribution, 
leaving  children,  such  grand-children  should  "take  the  place  of 
their  deceased  parent," — the  children  of  the  two  sisters  of  the 
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LEGACY  AND  DEVISE— continued. 
whole  blood  take  per  capita,  equally  with  the  brother  and  sisters 
of  the  half  blood. — Howard  v.  Howard's  Adm'rs 391 

5.  Construction  of  bequest  for  life  with  remainder  over. — Under  a  be- 
quest of  certain  personal  propert}',  consisting  of  a  slave,  horses, 
cattle,  household  and  kitchen  furniture,  plantation  tools,  &c.,  to 
the  testator's  wife  for  life,  with  limitation  over  of  "whatever  may 
remain  and  be  in  her  possession  at  her  death,"  a  life  estate  only 
vests  in  the  first  taker,  and  the  remainder  over  is  valid. — Weath- 
ers V.  Patterson 404 

6.  Election  by  legatee  or  heir-at-law. — When  an  heir-at-law  or  legatee 
has  received  a  legacy  under  the  will,  he  should,  it  seems,  either 
restore  or  offer  to  restore  it  to  the  executor,  before  instituting 
proceedings  in  chancery  to  set  aside  the  probate. — Woodcock 
and   Wife  v.  McDonald 411 

1.  When  legacy  accrues. — Where  the  testator's  estate  is  able  to  pay 
all  his  debts,  the  expenses  of  executing  the  will,  and  specific 
legacies,  a  legatee's  right  to  a  pecuniary  legacy  accrues  at  the 
moment  of  the  testator's  death,  although  he  may  then  have  no 
right  to  demand  payment. — Sterns  v.  Weathers 712 

LICENSES. 

1.  License  to  negro-trader. — A  license  to  a  negro-trader,  granted  by 
any  probate  court  in  the  State,  is  valid  in  every  county  in  the 
State. — Gunter  v.  Leckey 591 

2.  Construction  of  statute  respecting  sale  of  slave  by  unlicensed  negro- 
trader. — Under  sections  399  and  400  of  the  Code,  which  are 
penal  statutes,  and  derogatory  of  a  common-law  right,  a  sale  of 
a  slave  by  a  negro-trader,  without  license,  is  illegal  and  void  ; 
but  the  statute  does  not  apply  to  an  exchange  of  slaves,  where 
the  price  or  value  is  not  estimated  in  money  terms 591 

See,  also,  Criminal  Law,  7,  47. 

LIMITATIONS,  STATUTE  OF. 

1.  Statute  not  suspended  by  declaration  of  insolvency. — A  report  and 
declaration  of  insolvency,  in  1839,  was  a  defense  available  only 
to  the  administrator  by  whom  it  was  made,  and  did  not  with- 
draw the  claims  of  creditors  from  the  jurisdiction  of  the  common- 
law  courts  ;  consequently,  it  does  not  suspend  the  operation  of 
the  statute  of  limitations,  after  the  expiration  of  the  administra- 
tion.— Reed's  Adm'r  v.  Minell  &  Co 61 

2.  Nor  by  vacancy  in  administration. — After  the  statute  has  com- 
menced to  run,  a  vacancy  in  the  administration  of  the  debtor's 
estate  does  not  suspend  its  operation 61 

3.  Nor  avoided  by  creditor's  ignorance  of  fraudulent  conveyance  by 
debtor. — The  fact  that  a  deceased  debtor  made  a  fraudulent  con- 
veyance of  all  his  property,  and  the  creditor's  ignorance  of  the 
fraud  until  within  six  years   before  the  filing  of  his  bill,  do  not 
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avoid  the  bar  of  the  statute  of  limitations,  as   in  favor  of  the 
debtor's  personal  representative,  when  the  creditor  asserts  no 
lien  on  the  property,  and  has  not  reduced  his  demand  to  judg- 
ment      61 

4.  Proviso  as  to  commencement  of  new  action. — The  provision  in  the 
statute  of  limitations,  respecting  the  commencement  of  a  new 
action,  does  not  require  that  the  same  form  of  action  should  be 
adopted,  provided  the  cause  of  action  be  the  same. — Young  v. 
Davis 213 

5.  Limitation  of  appeal  from  final  decree. — Six  months  is  the  limita- 
tion of  an  appeal  from  a  decree  of  the  probate  court,  rendered 
on  the  final  settlement  of  an  estate,  even  when  sued  out  by  a 
person  who  was  made  a  party  after  its  rendition. — Thomas  v. 
Dumas 83 

MANDAMUS. 

1.  Lies  to  enforce  hearing  on  habeas  corpus. — If  a  judicial  officer,  be- 
fore whom  a  prisoner  is  brought  on  habeas  corpus,  improperly 
refuses  to  hear  and  decide  on  the  evidence  adduced   touching 

his  guilt,  mandamus  lies  to  compel  a  hearing. — Ex  parte  Mahone.     49 

2.  Lies  where  security  for  costs  is  erroneously  held  sufficient. — 
On  motion  to  dismiss  a  suit,  instituted  by  a  corporation, 
for  want  of  security  for  costs,  if  the  circuit  court  erroneously 
holds  the   security  sufficient,   mandamus  lies  upon  its  decision. 

Ex  parte  Morgan 51 

MISTAKE. 

See  Chancery,  13,  22. 

MORTGAGES.  ^  j, 

7.  Wften  absolute  bill  of  sale  will  be  decreed  a  mortgage. — To  author- 
ize a  court  of  equity  to  decree  that  a  bill  of  sale  for  a  slave,  ab- 
solute on  its  face,  was  intended  as  a  mortgage  or  conditional 
sale,  the  proof  must  be  clear,  consistent,  and  convincing  :  tlie 
testimony  of  two  witnesses,  as  to  subsequent  admissions  by  the 
defendant,  held  not  sufficient  to  overcome  the  positive  denial  of 
the  answer,  and  the  presumption  arising   from   the  bill  of  sale 

itself. — Harris  v.  Miller 221 

2.  When  mortgagee  is  entitled  to  protection. — Where  a  mortgage  is 
executed  by  the  husband,  on  a  tract  of  land  previously  convey- 
ed by  him  to  his  wife,  by  a  deed  which  has  been  properly  re- 
corded, and  which  a  court  of  equity  will  uphold,  the  mortgagee 
must  be  regarded  as  a  purchaser  with  notice;  but,  if  the  deed 
has  not  been  recorded,  and  the  mortgage  was  given  to  secure  a 
debt  created  at  the  time  of  its  execution,  the  mortgagee  is  en- 
titled to  protection,  because  he  has  the  legal  title,  while  the 
equities  are  equal. — Harris  v.  Brown 401 
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NON-CLAIM. 

1.  Plea  of  statute. — A  plea  of  the  statute  of  non-claim,  in  a  chancery 
cause,  must  aver  all  the  facts  necessary  to  make  the  bar  com- 
plete and  applicable  to  the  cause  ef  action  :  a  simple  averment, 
that  the  claim  was  not  presented  within  eighteen  months  after 
the  grant  of  administration  and  notice  thereof,  is  not  sufficient, 
when  portion  of  that  time  was  effaced  by  a  change  in  the  stat- 
ute before  the  completion  of  the  bar. — Andrews  v.  Huckabee's 
Adm'r 143 

2.  Computation  of  time. — Where  notice  of  the  grant  of  administra- 
tion was  given  in  October,  1851,  and  suit  was  afterwards  com- 
menced on  the  17th  July,  1854, — held,  that  the  claim  was  not 
barred,  either  under  the  Code,  or  under  the  act  of  1850 143 

3.  To  what  demands  statute  applies. — The  statute  of  non-claim  is 
not  applicable  to  a  demand  for  the  recovery  of  specific  property.  143 

4.  Plea  of  statute. — A  plea  in  bar,  averring  that  the  plaintiff's  de- 
mand was  not  presented,  nor  filed  in  the  probate  court,  before 
the  commencement  of  the  suit,  is  demurrable,  since  the  suit 
may  have  been  commenced  before  the  expiration  of  eighteen 
months   from  the  grant  of  administration. — McDougald's  Adm'r 

V.  Dawson's  Ex'r 553 

5.  Replication  to  plea. — It  is  a  good    replication    to  a  plea   of  tire- 
statute  of  non-claim,  that  the  suit  was  commenced  within  eigh- 
teen months  after  the  grant  of  administration,  since  the  com- 
mencement of  the  suit  is  a  presentation  of  the  claim 553 

NONSUIT. 

See  Bill  of  Exceptions,  4, 5. 

PARENT  AND  CHILD. 

1.  Mother's  right  to  change  domicile  of  infant  child. — After  the  death 
of  the  father,  the  mother  has  a  rie;ht,  during  her  widowhood,  to 
change  the  domicile  of  a  child  under  the  age  of  seven  years, 
who  has  no  guardian  ;  there  not  appearing  any  fraudulent  de- 
sign to  alter  the  succession  upon  his  death. — Carlisle  v.  Tuttle 
and  Wife 613 

PARTNERSHIP. 

1,  What  constitutes  partnership. — An  agreement  between  two  part- 
ners, on  the  dissolution  of  their  firm,  to  the  effect  that  one 
should  take  all  the  goods  on  hand,  and  the  notes  and  accounts 
due  the  firm,  and,  in  consideration  of  the  other's  interest 
therein,  should  pay  all  the  outstanding  debts  of  the  firm,  "and 
give  him,  from  that  time  forward,  one-third  interest  in  the  prof- 
its arising  from  the  sale  of  said  goods;"  the  latter  "agreeing  to 
share  one-third  of  the  losses  that  might  accrue  from  said  sale  of 
said  goods,  and  to  act  as  clerk  in  the  sale  of  said  goods"  for  the 
former, — constitutes  them  partners  i7^ter  sese. — Scott  v.  Campbell.  728 
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2.  Same. — Where  one  of  the  partners  in  a  company  formed  for 
the  purpose  of  buying  and  selling  lands  on  speculation,  after 
the  company  has  ceased  active  operations,  transfers  to  a  stran- 
ger one  half  of  the  net  profits  of  his  share  in  the  company  ;  the 
residue  of  his'  interest,  together  with  the  entire  control  and  di- 
rection of  his  share,  having  been  previously  assigned  to  one  of 
his  co-partners,  in  consideration  of  moneys  advanced  to  him  on 
account  of  it, — this  creates  between  the  two  assignees,  not  a 
partnership,  but  a  joint  tenancy  in  the  share  of  their  assignor, 
nor  does  it  constitute  the  assignee  of  subsequent  date  a  partner 

in  the  company. — Cowles  v.  Garrett's  Adm'rs 341 

3.  Presumed  equality  of  partners. — A  partnership  is  presumed  to  be 
one  of  equality  among  the  partners,  in  the  absence  of  proof  of 
any  stipulation  to  the  contrary. — Stein  v.  Robertson 286 

4.  Partner's  right  to  repudiate  contract  on  account  of  copartner's  tio- 
lation. — The  failure  of  one  partner  to  furnish  as  much  money  for 
partnership  purposes  as  he  had  agreed  to  furnish,  does  not 
give  his  copartner  a  right  to  repudiate  the  contract,  when  call- 
ed upon  to  carry  it  out,  after  having  accepted  and  used  the 
money  actually  furnished 286 

5.  What  defenses  may  be  set  up  in  avoidance  of  partnership. — Where 
a  father  invests  his  own  funds  and  personal  services,  or  the 
funds  of  his  children  in  his  hands  as  guardian,  arising  from  an 
unauthorized  sale  of  their  property,  in  a  partnership  for  their 
benefit ;  and  the  children  afterwards  seek  to  enforce  the  part- 
nership in  equity. — the  other  partner  cannot  avail  himself  of 
these  facts  to  avoid  the  contract 286 

6.  Action  at  law  between  partners. — An  action  at  law  lies  on  a  prom- 
issory note,  given  by  one  partner  to  his  co-partner,  on  the  for- 
mation of  the  partnership,  for  one  half  the  value  of  the  stock  of 
goods  furnished  by  the  latter. — Scott  v.  Campbell 728 

7.  Lien  of  surviving  partner. — If,  on  the  formation  of  a  new  firm  by 
the  addition  of  another  partner,  the  original  stock  of  goods  is 
credited  equally  to  the  two  old  partners,  as  their  respective 
shares  of  the  capital  stock  of  the  new  company ;  and,  on  the 
death  of  one  of  the  original  partners,  his  administrator  obtains 
a  decree  in  chancery,  on  settlement  of  the  partnership  accounts, 
for  the  intestate's  share  of  the  partnership  effects, — the  sur- 
viving original  partner  has  no  lien  on  this  fund,  for  the  pay- 
ment of  the  original  partnership  debts. — CoflBn  v.  McCullough's 
Adra'r 107 

PHYSICIANS. 

1.  Statute  prohibiting  recovery  for  services  by  unlicensed  physicians. — 
The  statute  of  this  State,  prohibiting  a  recovery  for  medical 
services  rendered  by  an  unlicensed  physician,  (Code,g977,)  does 
not  prevent  a  recovery  here  for  services  rendered  in  another 
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State  ;  nor  can  our  courts  presume  that  a  similar  statute  exists 
elsewhere. — Downs  v.  Minchew 86 

PLEADING  AND  PRACTICE. 

1.  General  rules  of  practice. — The  "rules  of  practice  in  circuit  and 
county  courts,"  adopted  by  the  supreme  court  at  its  Jatiuary 
term,  1838,  and  republished  in  the  appendix  to  the  Code,  (pp. 
714,  et  seq.,)  are  repealed  by  the  Code,  so  far   as  its  provisions 

are  inconsistent  with  them. — Bishop  v.  The  State 34 

2.  Appearance  and  pleading. — Where  the  plea  found  in  the  record 
purported  to  be  subscribed  by  an  attorney  "for  defendants"; 
and  the  judgment  entry,  after  stating  the  appearance  of  the  par- 
ties by  their  attorneys,  recited  that  the  plaintiff  took  a  nonsuit 
as  to  one  of  the  defendants,  "and  as  to  the  other  defendants 
thereupon  came  a  jury,"  &c. — held,  that  all  the  defendants,  ex- 
cept the  one  as  to  whom  the  nonsuit  was  taken,  were  parties 

to  the  issue. — McEIhanej'^  v.  Gilleland 183 

3.  Waiver  of  irregularities  by  pleading  to  issue. — In  an  appeal  case 
from  a  justice's  court,  if  the  defendant  pleads  to  the  statement 
filed  against  him  in  the  circuit  court,  he  cannot  afterwards  object 
to  any  irregularities  in  the  appeal,  notice  thereof,  or  process 
commencing  the  suit ;  nor  can  he  afterwards  take  advantage  of 

a  previous  discontinuance  against  a  co-defendant 183 

4.  Plea  of  justif  cation  by  sherij^. — Where  a  sheriff  justifies,  in  tro- 
ver for  tiie  conversion  of  certain  bales  of  cotton,  under  an  at- 
tachment and  order  of  sale  therein  issued,  an  averment  in  these 
words,  "of  which  proceedings  under  said  order  of  sale  said  de- 
fendant made  due  return  to  said  court,  according  to  the  man- 
date thereof,"  is  not  a  sufficient  allegation  of  the  return  of  the 
attachment  or  order  of  sale. — Young  v.  Davis 213 

5.  Pleading  foreign  statute  as  to  liability  of  endorser. — In  an  action 
against  an  endorser,  an  averment  in  the  declaration,  "that  by  the 
laws  of  the  State  of  Georgia,  where  said  endorsement  was  made, 
the  said  defendant  became  liable  to  pay  said  sum  of  money,  in 
said  note  specified,  to  said  plaintiff," — is  but  the  statement  of  a 
conclusion  as  to  the  effect  of  the  foreign  law,  and  the  rights  and 
liabilities  of  the  parties  under  that  law. — McDougald's  Adm'r  v. 
Rutherford 253 

6.  Pleading  matters  occurring  after  suit  brought. — Facts  which  oc- 
cur after  the  commencement  of  the  suit,  but  before  issue  joined 
or  plea  pleaded,  must  be  pleaded  to  the  further  maintenance  of 
the  suit ;  while  facts  which  occur  subsequent  to  the  joinder  of 
issue  or  the  interposition  of  a  plea,  must  be  pleaded  puis  darrein 
continuance 253 

7.  When  plea  of  non  est  factum  is  necessary. — Th^  statute  of  this 
State,  (Clay's  Digest,  340,  §  152,)  requiring  a  sworn  plea  to  put 
in  issue  the  execution  of  any  written  instrument  declared  on, 
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applies  to  instruments  executed  in  another  State 253 

8.  Prexiimption  as  to  regularity  of  appearance. — Where  an  appear- 
ance is  entered  for  both  of  the  defendants  in  an  action  at  law,  it 
must  be  presumed  to  have  been  entered  by  an  attorney  duly 
authorized,  or  by  each  defendant  for  himself. — Stubbsv.  Leavitt.  352 

9.  Plea  must  go  as  far  ax  it  profexses. — A  plea  puis  darrein  continu- 
ance, professing  to  be  "in  bar  of  the  action,"  but  answering  only 

a  part  of  the  declaration,  is  demurrable. — Stein  v.  Ashby 363 

10.  Same. — A  plea  which  assumes  to  apswer  the  whole  declara- 
tion, but  which  does  not  negative  the  cause  of  action  set  out  in 
each  count,  is  demurrable. — Wilkinson  v.  Moseley 562 

11.  Misjoinder  of  counts  availabte  on  general  demurrer. — A  misjoin- 
der of  counts  may  be  taken  advantage  of  on  general  demurrer 

to  the  declaration 562 

12.  Joinder  of  case  and  trover. — Case  and  trover  may  be  joined,  in 
different  counts,  in  the  same  declaration 562 

13.  Frivolous  plea  stricken  out  on  motion. — When  non  assumpsit  is 
pleaded  to  an  action  on  the  case  in  tort,  it  'may  be  stricken 
out  on  motion 562 

14.  Departure. — Where  the  writ  is  in  the  nan\e  of  one  person,  it  is 
a  departure  to  file  a  declaration  in  the  name  of  another  pe  rson 

for  his  use. — Goodman  &  Mitchell  v.  Walker 482 

15.  How  administrator  must  declare.— In  detinue  by  husband  and 
wife,  jointly  with  a  third  person,  if  the  complaint  does  not  aver 
that  the  plaintiffs  sue  as  administrators,  the  words  "administra- 
trix" and  "administrator,"  following  the  names  of  the  wife  and 
the  third  plaintiff  in  the  margin  of  the  complaint,  are  mere  words 
of  description,  and  do  not  show  the  character  in  which  the  par- 
ties sue. — George  v.  English 582 

16.  How  executrix  may  sue. — On  apromissory  note,  payable  "to  W. 
A.  M.,  agent  of  M.  W.,  executrix  of  J.  H.  W.,  deceased,"  tlie  ex- 
ecutrix may  maintain  an  action  in  her  own  name,  either  individu- 
ally, or  in  her  official  capacity  ;  averring,  in  the  latter  case,  that 
the  demand  is  assets  of  her  testator's  estate. — Goodman  & 
Mitchell  V.  Walker 482 

17.  Joinder  of  husband  and  wife. — Husband  and  wife  cannot  join  in 
detinue,  when  their  right  of  action  is  founded  on  their  prior 
possession,  since  such  possession  is,  in  law,  deemed  the  pos- 
session of  the  husband  alone. — George  v.  English 582 

18.  Appearance  no  waiver  of  tresprass. — An  appearance  by  the  de- 
fendant, in  an  attachment  suit,  is  no  waiver  of  a  fatal  defect  in  the 
writ,  on  account  of  the  want  of  jurisdiction  on  the  part  of  the 
officer  by  whom  it  was  issued  ;  nor  is  it  a  bar  to  a  subsequent 
action  for  damages  against  the  attaching  creditor. — Stetson  &  Co. 

v.  Gol(^fimith 602 

19.  Signature  to  complaint. — A  complaint,  under  the  Code,  (|  2234,) 
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must  be  signed  by  eitlier  the  plaintiff  himself,  or  his  attorney. 
Browder  v.  Gaston  &  Wellborn 677 

20.  Sufficiency  of  complaint. — In  an  action  on  a  promissory  note,  by 
transferree  against  the  maker,  the  complaint  must  aver  the  as- 
signment, or  contain  some  other  allegation  to  show  the  plain- 
tiff"'s  ownership 677 

.21.  Sufficiency  oj  complaint  for  violating  municipal  ordinance. — In 
proceeding  for  the  violation  of  a  municipal  ordinance,  the  com- 
plaint must  set  forth  the  by-law,  its  breach,  and  the  plaintiff's 
right  to  sue  for  the  penalty 538 

22.  Sufficiency  of  complaint  in  averment  of  breach  of  by-law. — Where 
the  complaint  alleges,  that  the  defendant,  on  a  day  certain,  "tra- 
ded and  sold  to  sundry  slaves,"  &c.,  "sundry  commodities, 
to-wit,"  &c.,  "in  the  corporate  limits  of  said  city,  without  the 
written  or  personal  assent  or  permission  of  the  owner,  master, 
employer,  or  agent,  contrary  to  the  ordinance  of  said  city  then 
in  full  force,  which  is  hereto  annexed  as  a  part  of  this  com- 
plaint,"— this  is  a  sufficient  allegation  of  a  breach  of  the  by-law. 
Eberlin  v.  Mayor  of  Mobile 548 

23.  Sufficiency  of  complaint  in  description  of  slave. — In  a  proceeding 
for  the  violation  of  a  municipal  ordinance,  pi-ohibiting  trading 
with  slaves,  if  the  complaint  alleges  that  the  defendant  "traded 
and  sold  to  sundry  slaves,  tlie  names  and  owners  of  whom  are 
totally  unknown  to  plaintiff,  to-wit,  one  black  boy,  about  twenty 
years  of  age,  and  one  yellow  boy,  stout  and  heavy," — this  is  a 
suffioient  description  of  the  slaves 548 

24.  Variance  between  original  and  amended  complaint  notjavailableon 
demurrer. — A  variance  between  the  original  and  amended  com- 
plaints cannot  be  reached  by  general  demurrer  to  the  amended 
complaint :  a  motion  to  strike  out  the  amended  complaint  is  the 
proper  moke  of  taking  advantage  of  such  variance. — Turner  v. 
Roundtree 706 

25.  Joint  plea  by  several,  if  bad  as  to  one,  had  as  to  all. — A  joint  plea 
by  several  defendants,  which  is  bad  as  to  one,  is  bad  as  to  all. 
Overdeer  k,  Aughinbaugh  v.  Wiley,  Banks  &  Co 709 

PUBLIC  LANDS. 

1.  Subdivisions  of  fractional  section. — Where  a  fractional  section 
has  been  subdivided  under  the  act  of  congress  of  April  5,  1832, 
and  the  rules  and  regulations  prescribed  in  conformity  there- 
with bj'  the  secretary  of  the  treasury,  a  deficiency  in  the  con- 
tents of  the  section  must,  as  between  a  quarter-quarter  section 
and  a  residuary  fraction,  fall   entirely  on  the  latter,  and  cannot 

be  apportioned  between  them. — Wharton  v.  Littlefield 245 

2.  Survey  and  boundaries  of  public  lands. — The  case  of  Steiij  v. 
Ashby,  24  Ala.  521,  re-affirmed  as  to  the  principles  stated  in  the 
seventh  and  eighth  head-notes,  respecting  the  subdivision  of  a 
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fractional  section,  and   the   contents  of  a  patent  for  such  subdi- 
vision.— Stein  V.  Ashby 363 

3.  Boundaries  of  public  lamU. — The  corners  and  boundaries  of  sec- 
tions, as  marked  and  run  by  the  United  States  surveyors  in 
their  original  surveys,  although  not  located  with  mathematical 
precision,  are  established  by  law  as  the  proper  corners  and 
boundaries,  and  cannot  be  altered  or  controlled  by  other  sur- 
veys.—Bill  ingsley  v.  Bates 376 

4.  Mode  of  ascertaining  lost  corner  or  boundary. — In  ascertaining 
the  lost  corner  or  boundary  of  a  section,  which  must  be  presum- 
ed, in  the  absence  of  evidence  to  the  contrary,  to  have  been 
established  and  marked  in  the  original  survey,  recourse  may  be 
had  to  the  unobliterated  marks  and  corners  of  that  survey,  the 
field-notes  and  plat,  and  subsequent  surveys  made  under  their 
guidance,  although  such  subsequent  surveys  are  not  proved  to 
correspond  in  every  particular  with  the  original  survey.  If 
only  a  portion  of  one  of  the  boundary  lines,  leading  to  the  lost 
corner,  has  been  obliterated,  the  remaining  j^ortion,  whether 
straight  or  not  as  marked,  must  be  considered  established  ;  and 
the  corner  must  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  be  at  the  point  where  the  marked  line,  if  continued, 
would  intersect  the  township  line.  But,  if  the  lost  corner  is 
proved  to  have  been  at  another  point,  the  lost  portion  of  the 
boundary  must  be  ascertained,  by  running  a  straight  line,  from 
the  point  at  which  the  marks  disappear,  to  that  corner 376 

QUO  WARRANTO. 

1.  When  information  does  not  lie. — An  information,  in  the  na- 
ture of  quo  warranto,  cannot  be  filed  on  the  relation  of  a  private 
citizen,  to  vacate  the  charter  of  a  municipal  corporation,  (Code, 
i  2654,)  on  account  of  the  passage  of  an  unauthorized  ordinance 
fixing  the  price  of  a  license  for  retailing  spirituous  liquors  at 
$1,000.— The  State,  ex  rel.  Burnett  v.  Town  Council  of  Cahaba. .     66 

2.  Security  for  costs. — When  an  information  is  filed,  on  the  rela- 
tion of  a  private  citizen,  he  must  give  security  for  the  costs  of 
the  proceeding 66 

SCHOOL  LANDS. 

1.  Title  of  purchaser. — A  purchaser  of  school  lands,  at  a  sale  made 
under  the  act  of  1837,  who  has  paid  the  purchase-money  in  full, 
and  obtained  the  certificate  of  the  commissoners,  duly  acknowl- 
edged, has  a  perfect  title  without  a  patent. — Doe  d.  School 
Comm'rs  v.  Godwin 243 

SET-OFF. 

1.  Judgment. — A  judgment  may  be  pleaded  as  a  set-off  in  an  ac- 
tion on  an  open  account. — McMahan  v.  Crabtree 470 
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2.  Partnership  demand. — A  demand  accruing  to  defendant  under  a 
Contract  with  plaintiff  which  constitutes  them  partners  inter 
sese,  is  not  available  as  a  set-off  at  law. — Scott  v.  Campbell 728 

3.  Equitable. — A  purchaser  of  land,  having  been  put  in  pos- 
session under  his  contract,  and  received  a  deed  with  covenants 
of  warranty,  cannot,  in  the  absence  of  fraud  in  the  sale,  or  the 
insolvency  of  his  vendor,  maintain  a  cross  bill  on  account  of  a 
defect  in  the  title,  when  the  vendor  files  a  bill  to  foreclose  a 
mortgage  given  to  secure  the  purchase-money. — Magee  v.  Mc- 
Millan  420 

SHERIFFS. 

1.  Revivor  of  motion  against. — A  summary  proceeding  against  a 
sheriff,  for  failing  to  made  the  money  on  an  execution,  abates  by 
the  death  of  the  plaintiff  in  execution,  and  cannot  be  revived  in 
the  name  of  his  personal  representative  ;  and  an  order  of  revi- 
vor, without  the  appearance  or  consent  of  the  defendant,  may 
be  vacated  at  a  subsequent  term. — Jones'  Adm'r  v.  Brooks. . . .  588 

SLANDER. 

1.  Evidence  of  plaintiff's  pecuniary  condition. — In  slander  for  words 
spoken,  evidence  of  the  plaintiffs  poverty  is  irrelevant  and  in- 
admissible.— Pool  V.  Devers 672 

2.  Plea  of  justification. — The  plea  of  justification  in  slander,  if  not 
sustained,  may  be  considered  in  aggravation  of  the  damages. .  .   672 

3.  Measure  of  damages. — In  slander,  a  charge  to  the  jury,  given  at 
the  request  of  the  plaintiff,  to  the  effect  that,  if  they  found  for 
the  plaintiff,  the  amount  of  damages  was  left  altogether  to  them, 
but  they  could  not  give  more  than  the  amount  laid  in  the  com- 
plaint, is  correct,  and,  at  all  events,  not  prejudicial  to  the  defend- 
ant   672 

STATUTES. 

1.  Retroactive  statutes. — It  is  not  within  the  power  of  the  legisla- 
ture to  take  away  vested  rights,  nor  to  create  a  cause  of  action 
out  of  an  existing  transaction,  for  which,  at  the  time  of  its  oc- 
currence, there  was  no  remedy  ;  but  it  may,  consistently  with 
the  constitution,  alter,  enlarge,  modify,  or  confer  a  remedy  for 
existing  legal  riglits  :  such  statutes,  relating  only  to  the  remedy, 
operate  generally  on  existing  causes  of  action,  as  well  as  those 
which  afterwards  accrue. — Steamboat  Co.  v.  Barclay  &  Hender- 
son     120 

2.  Judicial  notice  not  taken  of  foreign  stattites. — A  State  court  can- 
not take  judicial  notice  of  the  statute  laws  of  another  State  ; 
consequently,  the  appellate  court  will  not  look  into  the  Civil 
Code  of  Louisiana,  when  not  properly  brought  before  it,  to  as- 
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certain  what   the   law   of  that  State  is  -r-Drake  and  Wife  v. 
Glover 382 

3.  Construction  of  penal  statute. — A  statute  which  is  penal  in  its 
nature,  or  in  derogation  of  a  common-law  right,  is  not  to  be  ex- 
tended by  construction. —Gunter  v.  Leckey 591 

See,  also.  Pleading  and  Practice,  5. 

SURETIES.  i 

See  Witness,  3.  '^ 

TENANTS  IN  COMMON. 

1.  What  constitutes  tenancy  in  common. — Where  one  of  the  partners 
in  a  company  formed  for  the  purpose  of  buying  and  selling 
lands  on  speculation,  after  the  company  has  ceased  active  ope- 
rations, transfers  to  a  stranger  one  half  of  the  net  profits  of  his 
share  in  the  company  ;  the  residue  of  his  interest,  together  with  '^#  ' 

"     the  entire  control  and  direction  of  his  share,  having   been   pre-  ^  .'^ 
viously   assigned  to  one  of  his   co-partners,  in  consideration  of  • 

moneys  advanced  to  him  on  account  of  it, — this  creates  between 
the  two  assignees,  not  a  partnership,  but  a  joint  tenancy  in  the 
share  of  their  assignor,  nor  does  it  constitute  the  assignee  of 
subsequent  date  a  partner  in  the  company. — Cowles  v.  Garrett's 
Adm'rs 341 

TRESPASS. 

1.  Damages  against  plaintiff  in  detinue. — In  trespass  against  a 
plaintiff  in  detinue,  who  obtained  possession  of  the  property  by 
giving  the  statutory  bond,  and  surrendered  it  to  the  defendant 
on  the  subsequent  dismissal  of  his8uit,a  recovery  cannot  be  had 
for  counsel  fees  in  the  detinue  suit,  nor  for  the  trouble  and  loss 
of  time  incident  to  the  defense  of  that  suit,  nor  for  the  hire  of 
the  property  during  its  detention  under  the  statutory  bond. 
Williams  v.  Scott 241 

2.  Levy  of  void  legal  process. — A  party  who  procures  a  sheriff  to 
levy  an  attachment  which  is  void  on  its  face,  is  a  trespasser. 
Stetson  &  Co.  v.  Goldsmith 602 

3.  Appearance  no  waiver  of  trespass. — An  appearance  by  the  de- 
fendant, in  an  attachment  suit,  is  not  a  waiver  of  a  fatal  defect 
in  the  writ,  on  account  of  the  want  of  jurisdiction  on  the  part  of 
the  officer  by  whom  it  was  issued  ;  nor  is  it  a  bar  to  a  subse- 
quent action  for  damages  against  the  attaching  creditor 602 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Levy  of  f.  fa.  on  property  pending  trial  of  claim  suit. — The  levy 
of  an  execution  on  a  slave,  pending  a  trial  of  the  right  of  prop- 
erty under  a  former  levy  against  the  same  defendant,  is  not  void 
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as  against  a  purchaser  from  the  claimant  pending  the   trial   of 
the  claim  suit. — Spencer  v.  Godwin 355 

2.  Title  of  purchaser  from  claimant  pending  trial  of  right  of  property. 
A  purchaser  from  the  claimant  of  property,  pending  a  trial  of 
the  claim  suit  acquires  only  the  title  which  the  claimant  had, 
independently  of  his  rights  under  the  claim  bond 355 

TROVER. 

1.  Proof  of  possession  and  ownership. — The  mere  fact  that  plaintiffs 
donor,  about  thirty  years  ago,  executed  to  him  a  deed  of  gift  of 
the  slaves  in  controversy  in  another  State,  with  the  additional 
fact  that  the  slaves  were  then  and  there  known  to  the  subscrib- 
ing witness  of  the  deed,  is  not  sufficient  to  authorize  a  recovery 
in  trover  against  one  who  has  had  possession  under  claim  of 
title,  for  twenty-five  years. — Kennington  v.  Williams 361 

2.  Joinder  of  case  and  trover. — Case  and  trover  may  be  joined,  in  dif- 
ferent  counts,  in  the  same  declaration. — Wilkinson  v.  Moseley.  562 

3.  Difference  between  counts  in  case  and  trover. — A  count,  alleging 
that,  under  a  contract  by  which  defendant  hired  a  slave  from 
plaintiff,  to  be  used  and  employed  as  a  cook  in  a  specified  city, 
it  became  defendant's  duty  there  to  employ  the  slave  in  that  ca- 
pacity, and  not  otherwise  or  elsewhere  ;  that  defendant,  disre- 
garding his  duty  in  that  behalf,  employed  said  slave  as  a  field- 
hand  on  a  plantation  ;  and  that,  by  means  thereof,  said  slave 
died,  and  was  wholly  lost  to  plaintiff, — is  a  count  in  trover  and 
not  in  case 562 

8.  Waiver  of  conversion. — If  the  owner  of  a  hired  slave,  with  full 
knowledge  of  a  conversion  during  the  term,  afterwards  transfers 
to  another  the  note  given  for  the  hire,  without  any  deduction, 
and  the  note  is  paid  by  the  hirer, — the  owner  is  estopped  from 
afterwards  bringing  tx'over  for  the  conversion. 562 

TRUSTS. 

1.  Title  of  trustee. — The  title  of  the  husband,  as  implied  trustee 
of  the  wife's  separate  property  conveyed  directly  to  her,  ceases 
at  his  death,  and  the  legal  as  well  as  the  equitable  title  then 
vests  in  her  ;  secus,  as  to  slaves  purchased  by  the  husband,  with 
funds  belonging  to  the  wife's  separate  estate,  and  the  legal  title 
to  which  was  taken  to  himself  as  her  trustee. — Andrews  v. 
Huckabee's  Adm'r 143 

2.  When  implied  trust  will  be  fastened  upon  property  bought  by  trus- 
tee.— If  a  trustee  invests  the  trust  funds  in  his  hands  in  specific 
property,  into  which  the  money  may  be  traced,  he  will  be  held 
a  trustee  of  that  property  for  the  cestui  que  trust ;  but  where 
the  husband,  being  trustee  of  his  wife,  invests  her  separate 
funds,  with  his  own,  in  his  mercantile  business,  and  conducts 
his  business  for  several  years  on  their  joint  funds,  the  wife  can- 
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not,  as  against  an  attaching  creditor  of  her  husband,  fasten  a 
trust  upon  the  goods  for  the  funds  so  invested. — Goldsmith  v. 
Stetson  &  Co 164 

3.  When  trust  will  be  implied  against  holder  of  legal  title. — Where  a 
bill,  seeking  the  specific  performance  of  a  contract  for  the  sale 
of  land,  shows  on  its  face  that  one   of  the  defendants,  through 

.  whom  the  plaintiff  does  not  deduce  his  title,  holds  the  legal  title 
to  the  land  by  patent  from  the  United  States,  it  must  also  show 
that  the  legal  title  is  subordinate  to  the  equitable  title  under 
which  the  plaintiff  claims  ;  otherwise,  the  bill  is  without  equity 
as  against  the  holder  of  the  legal  title. — Cameron  v.  Abbott 416 

4.  Liability  of  trust  estate  for  charge  created  by  trustee. — A  person 
■who  has  rendered  services  for  an  estate,  at  the  instance  of  the 
administrator,  cannot  subject  the  estate   to   the  payment  of  his 
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debt,  after  exhausting  his  legal  remedies  against  the  administra- 
tor, who  has  had  a  final  settlement  of  his  accounts. — Lyon  v. 

Hays'  Adm'r 430 

5.  When  assumpsit  lies  against  trustee. — Where  money  is  deposited 
in  the  hands  of  a  trustee  for  the  use  and  benefit  of  a  minor,  un- 
der a  contract  authorizing  him  to  defray  out  of  it  the  charges  •» 
of  her  schooling,  clothing,  and  other  probable  expenses  which 
he  might  deem  necessary,  the  minor  may,  on  attaining  majority, 
maintain  an  action  against  him  for  money  had  and  received,  if 
a  balance  has  been  ascertained  against  him  on  settlement,  or  if 
he  never  entered  on  the  discharge  of  the  duties  imposed  on  him 
by  the  contract ;  but,  if  such  trustee  assumed  the  fiduciary  du- 
ties which  devolved  on  him  under  the  contract,  and  has  never 
had  a  settlement  of  accounts  with  the  beneficiary,  an  action  at 
law  cannot  be  maintained. — Vincent  v.  Rogers 471 

USURY. 

1.  Costs  on  successful  -plea  of  usury. — To  authorize  a  reversal  of  the 
judgment,  at  the  defendant's  instance,  on  account  of  the  refusal 
of  the  court  below  to  impose  the  costs  on  the  plaintiff,  when  the 
plea  of  usury  was  successfully  interposed,  the  record  must  show 
that  an  intentional  reservation  of  usurious  interest  was  proved  : 
if  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, the  appellate  court  cannot  infer  that  this  proof  was  made, 
from  the  mere  fact  that  the  plaintiff  recovered  a  judgment  for 
less  than  the  amount  of  his  note. — Black  v.  Ilightower 317 

VENDOR  AND  PURCHASER. 

1.  Covenant  between  vendor  and  purchaser  cons  trtted. — A  contract 
under  seal,  wherebj'  a  vendor  covenants  to  make  a  valid  deed 
with  warranty  by  a  specified  day,  and  the  purchaser  covenants 
to  pay  the  purchase-money,  on  the  execution  and  delivery  of 
the  deed,  in  four  equal  annual  payments,  "to  be  made  in  iron  at 
52 
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five  cents  per  pound,  and  castings  at  four  cents  per  pound,  to 
be  delivered  at  the  place  or  places  where  made";  with  an  addi- 
tional stipulation,  that  the  "sum  may  be  discharged  and  paid 
off,"  by  the  purchaser  taking  np  an  outstanding  note  against  the 
vendor,  and  giving  his  obligation  tor  a  specified  sum,  payable 
in  three  equal  annual  installments, — confers  upon  the  purchaser, 
at  his  election,  the  privilege  of  discharging  the  purchase-money 
in  either  of  the  ways  specified  ;  but,  if  he  fails  to  manifest  an 
election,  within  a  reasonable  time,  to  avail  himself  of  the  stipu- 
lated privilege,  by  a  full  compliance  with  its  terms,  the  vendor 
can  only  hold  him  liable  on  the  original  covenant. — Nesbitt  v. 
Ware  &  McClanahan 68 

2.  When  purchaser  cannot  recover  money  paid  under  parol  contract  for 
sale  of  land. — A  purchaser  of  land  under  a  parol  contract,  who 
retains  the  uninterrupted  possession  of  the  land,  cannot  recover 
back,  at  law,  a  part  of  the  purchase-money  which  he  has  paid, 
when  the  contract  has  not  been  rescinded. — Donaldson's  Adm'r 
V.  Waters'  Adm'r 175 

2.  Misrepresentation  amounts  to  fraud. — If  the  vendor  of  a  slave, 
knowing  that  she  is  not  a  good  cook,  falsely  represents  her  as 
such  to  the  purchaser,  who  is  thereby  deceived,  and  induced  to 
pay  a  higher  price  than  the  slave  is  worth,  such  misrepresenta- 
tion amounts  to  a  fraud. — Caldwell  v.  Sawyer 283 

4.  Concealment  of  defect  of  title  is  fraud. — A  w-illful  concealment  by 
the  vendor,  of  a  defect  in  his  title  which  doos  not  appear  on  the 
face  of  his  title  papers,  and  of  which  the  purchaser  is  ignorant, 
is  a  fraud  on  the  purchaser,  against  which  equity  will  relieve. 
Bryant's  Executor  v.  Boothe 311 

5.  Extent  of  relief  to  purchaser  on  account  of  such  fraud. — The  meas- 
ure of  relief  to  which  a  purchaser  is  entitled  in  equity,  on  ac- 
count of  his  vendor's  fraudulent  concealment  of  a  defect  in  his 
title,  in  consequence  of  which  defect  the  vendor's  entry  of  the 
land  is  afterwards  vacated  and  canceled,  is  a  return  of  the  pur- 
chase-money which  he  has  paid,  with  interest  thereon,  and  the 
value  of  his  improvements  on  the  land,  after  deducting  there- 
from the  value  of  the  rents  and  profits  of  the  land  while  in  his 
possession 311 

6.  What  constitutes  purchase  with  notice. — The  purchaser  of  a  slave 
from  a  married  woman,  who  takes  a  bill  of  sale  from  her  and 
her  husband,  containing  a  warranty  of  title,  "except  so  far  as 
said  slave  may  be  subject  to  the  debts  and  judgments  against" 
the  husband,  is  chargeable  with  notice  of  the  liability  of  the 
slave  to  the  existing  debts  of  the  husband. — Spencer  v.  Godwin.  355 

7.  Title  of  purchaser  from  claimant  pending  trial  of  right  of  property. 
A  purchaser  from  the  claimant  of  property,  pending  a  trial  of 
the  claim  suit,  acquires  only  the  title  which  the  claimant  had, 
independent  of  his  rights  under  the  claim  bond 355 
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8.  When  defect  of  title  avails  purchaser  as  equitable  xet-off. — A  purchas- 
er of  lanrl,  having  been  put  in  possession  under  his  con- 
tract, and  received  a  deed  with  covenants  of  warranty,  cannot, 

in  the  absence  of  fraud  in  the  sale,  or  the  insolvency   of  his  A^ 

vendor,  maintain  a  cross  bill  on  account  of  a  defect  in  the  title, 
when  the  vendor  files  a  bill  to  foreclose  a  mortgage  given  +0 
secure  the  purchase-money. — Magee  v.  McMillan 420 

9.  Verbal  sale  of  chattels. — In  this  State,  a  bill  of  sale,  or  oiher  wri- 
ting, is  not  essential  to  pass  the  the  title  to  slaves  or  other 
persoival  chattels. — Sanders  v.  Stokes 432 

10.  When  contract  of  sale  is  complete. — Where  the  purchaser  of  a 
slave  executes  and  delivers  to  the  vendor  his  note  for  the  pur- 
chase-money, and  receives  from  the  vendor  a  bill  of  sale,  the 
Bale  is  complete,  and  the  title  to  the  slave  vests  in  the  purchas- 
er.— Thomason  v.  Dill : 444 

11.  Delivery  of  bill  of  sale. — When  a  bill  of  sale  is  delivered  to  the 
purchaser  himself,  neither  party  will  be  heard  to  assert  that  it 
was  delivered  only  as  an  escrow 444 

12.  Difference  between  sale  and  exchange. — A  contract,  by  which  the 
title  and  possession  of  a  slave  are  transferred  for  a  valuable 
consideration  measured  in  money  terms,  is  a  sale,  whether  the 
consideration  be  paid  in  money,  or  in  something  agreed  upon 
as  its  equivalent ;  but  a  contract,  by  which  the  owner  of  two 
slaves  transfers  them  to  another,  in  consideration  of  two  other 
slaves  and  one  hundred  dollars  in  money,  the  price  or  value  not 
being  mentioned  in  money  terms,  is  an  exchange. — Gunter  v. 
Leckey 591 

13.  Construction  of  statute  {Code,  ^  399,  400)  respecting  sale  of  slave 
by  unlicensed  negro-trader. — Under  sections  399  and  400  of  the 
Code,  which  are  penal  statutes,  and  derogatory  of  a  common- 
law  right,  a  sale  of  a  slave  by  a  negro-trader,  without  license, 
is  illegal  and  void ;  but  the  statute  does  not  apply  to  an  ex- 
change of  slaves,  where  the  price  or  value  is  not  estimated  in 
money  terms 591 

See,  also,  Chancebt,  13-20. 

WATER-COURSES. 

1.  Navigable  river  not  highway. — A  navigable  river  within  this 
State  is  not  a  highway  within  the  statute  against  gaming. — Glass 

V.  The  State 529 

2.  Wliat  constitutes  nnrngable  river. — Murder  creek,  near  Fort 
Crawford  in  Conecuh  county,  Alabama,  is  not,  on  the  facts 
shown  in  this  case,  a  navigable  stream  ;  it  appearing  that  the 
said  creek  is  not  aflFected  by  the  ebb  and  flow  of  the  tide,  has 
never  been  declared  a  public  highway  by  legislative  authority, 
and  was  not  treated  as  a  navigable  stream  by  the  United  States 
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surveyors  ;  although  it  was  also  shown  that,  within  the  last 
twenty  years,  keel-boats,  loaded  with  cotton,  had  been  several 
times  floated  down  it  during  the  winter  season. — Ellis  v.  Carey. .  725 

WILLS. 

1.  Attestation. — Under  the  act  of  1806,  requiring  three  subscribing 
witnesses  to  a  will  of  realty,  it  is  not  necessary  that  the  testator 
should  sign  the  will  in  the  presence  of  the  witnesses,  nor  that 
they  should  suDscribe  their  names  in  the  presence  of  each 
other. — Woodcock  and  Wife  v.  McDonald 411 

2.  Implied  revocation  of  will, — Under  the  Code,  the  subsequent  exe- 
cution of  a  deed  by  the  testator  is  not,  per  se,  an  implied  revoca- 
tion of  a  will  previously  made,  unless  the  intention  to  revoke 
such  will  plainly  appears  ;  especially,  where  the  deed  is  liable 
to  be  set  aside"  for  fraud,  or  a  large  portion  of  the  purchase- 
money  is  unpaid  at  the  time  of  the  testator's  death  ;  and  where 
such  deed  amounts  to  an  implied  revocation,  but  does  not  con- 
vey all  the  property  embraced  in  the  will,  the  will  is  valid  as  to 

the  residuum. — Powell  v.  Powell 69T 

3.  Validity  of  will  determined  by  what  law. — Section  1611  of  the 
Code,  requiring  two  witnesses  to  a  will  disposing  of  either  real 
or  personal  property,  does  not  apply  to  a  will  of  personalty  exe- 
cuted before  the  adoption  of  the  Code,  although  the  testator 
died  since  its  adoption 697 

4.  Probate  on  proof  of  testator's  handwriting. — A  will  executed  be- 
fore the  adoption  of  the  Code,  and  having  no  subscribing  wit- 
nesses, may  be  admitted  to  probate,  as  to  the  personalty,  on 
proof  of  the  testator's  handwriting  and  signature,  notwithstand- 
ing the  paper  is  in  a  "torn  and  dilapidated  condition,"  and  is 
produced  by  the  father  of  the  principal  legatees 697 

5.  Election  by  legatee  or  heir-at-law. — When  an  heir-at  law  or  legatee 
has  received  a  legacy  under  the  will,  he  should,  it  seems,  either 
restore  or  offer  to  restore  it  to  the  executor,  before  instituting 
proceedings  in  chancery  to  set  aside  the  probate. — Woodcock 
and   Wife  v.  McDonald ». 411 

6.  Equitable  conversion. — Where  a  testator  directs  all  his  real  es- 
tate to  be  sold,  and  all  his  slaves  to  be  emancipated,  and  the 
widow  dissents  from  the  will,  she  cannot  claim  to  have  the  land 
considered  money  in  the  allotment  of  her  distributive  share  of 
the  personalty,  so  that  the  provisions  of  the  will  respecting  the 
emancipation  of  the  slaves  may  be  carried  into  effect. — McRej'- 
nolds  V.  Jones 101 

7.  Who  may  apply  to  set  aside  probate. — After  the  expiration  of  the 
time  allowed  for  the  widow's  dissent  from  her  husband's  will, 
she,  or,  in  the  event  of  her  death,  her  personal  and  legal  repre- 
sentatives, may  make  application  to  have   the   probate   of  his 
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will  set  aside,  provided  she  wa8__^not  notified  of  the  application 
for  probate. — Lovett  v.  Chisolm 88 

8.  Coats  on  isnie  contesting  probate. — When  the  probate  of  a  will 
is  contested  by  an  administrator  previously  appointed,  the  costs 
are  properly  adjudged  against  him  individually,  if  he  fails  ; 
but,  if  he  acted  in  good  faith,  he  is  entitled  to  reimbursement 
out  of  the  estate  on  settlement  of  his  accounts. — Bradley  v. 
Andress 80 

9-  Burden  of  proof  as  to  insanity. — When  the  validity  of  a  will  is 
contested  on  the  ground  of  the  testator's  mental  incapacity,  the 
burden  of  proof  is,  in  the  first  instance,  on  the  contestant ;  but, 
when  lunacy  has  been  once  established,  it  then  devolves  on  the 
proponent  to  show  that  the  will  was  executed  during  a  lucid 
interval ;  and  he  cannot  again  shift  the  ontis,  by  proving  merely 
that  the  testator  "had  lucid  intervals  on  the  morning  of  and  be- 
fore" the  execution  of  the  will. — Saxon  and  Wife  v.  Whitaker's 

Executor. 237 

See,  also,  Legacy  and  Devise. 

WITNESS. 

1.  Competency  of  administratoi'  as  witness. — In  an  action  instituted 
by  a  special  administrator,  who  is  superseded  during  the  pen- 
dency of  the  suit  by  the  appointment  of  an  administrator  in  chief, 
if  the  latter  is  thereupon  substituted  as  the  plaintiff  of  record, 
the  former  is  a  competent  witness  for  the  plaintiff. — Farrow  v. 
Bragg's  Adm'r 261 

2.  Competency  of  guardian  as  witness  for  ward. — A  guardian,  who 
has  invested  his  ward's  funds  in  a  partnership,  is  not  a  compe- 
tent witness  for  tlie  ward,  when  the  latter  seeks,  while  still  an 
infant,  to  enforce  the  partnership  for  his  benefit. — Stein  v. 
Robertson 286 

3.  Competency  of  surety  as'witness  for  principal. — Where  the  princi- 
pal alone  files  a  bill  in  equity,  to  enjoin  an  action  at  law  against 
himself  and  his  surety,  he  may  render  the  surety  a  competent 
witness  for  him,  by  paying  all  costs  of  the  action  at  law,  and  de- 
positing with  the  surety  a  sum  of  money  sufiBcient  to  cover  any 
liability  in  that  action. — Williams  v.  Mitchell's  Adm'r 299 

4.  Competency  of  stockholder  as  witness  for  corporation. — The  secreta- 
ry of  a  corporation,  who  was  also  a  stockholder,  but  transferred 
all  his  stock  after  the  institution  of  the  suit,  is  a  competent  wit- 
ness for  the  corporation,  in  an  action  against  a  delinquent  stock- 
holder, although  the  corporation  was  indebted  at  the  time  he 
transferred  his  stock,  and  continued  indebted  up  to  the  time  of 
the  trial.— Smith  v.  Central  Plank- Road  Co 650 

5.  Cross  examination. — A  witness,  having  testified  to  what  took 
place  at  an  interview  between  the  parties  at  plaintiff's  house, 
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may  be   asked,  on  cross   examination,  how  he  happened  to  go 
with  defendant  to  plaintiff's  house. — Thomason  v.  Dill 444 

6.  Form  of  interrogatory  to  witness. — A  question  in  these  words, 
"Do  3'ouknow  any  circumstances  which  will  show  that  the  de- 
fendant knew  his  son  went  to  school  in  the  year  1854,"  is  neith- 
er leading,  nor  otherwise  objectionable  in  form. — Floyd  v.  The 
State 511 

7.  What  witness  may  state. — A  witness,  not  a  physician  or  midwife, 
may  testify  to  the  physical  condition  of  a  slave,  and  may  state 
that  said  slave  "was  sick," — "had  a  fever," — "was  pregnant,"  &c. 
Wilkinson  v.  Moseley 562 

8.  Form  of  question  to  physician. — A  physician  may  be  asked  to 
give  his  opinion,  on  a  hypothetical  state  of  facts,  as  to  the  con- 
dition of  a  person  whom  he  had  never  seen  ;  but  he  cannot  be 
asked  his  opinion,  "whether,  from  the  condition  of"  a  slave,  "as 
described  by  the  witnesses  M.  and  L.,"  whose  testimony  is  con- 
flicting, "the  attention  of  a  physician  was  necessary." 562 

9.  Objection  to  competency  of  witness. — A  deposition  will  not  be 
suppressed,  on  account  of  the  incompetency  of  the  witness  on 
grounds  of  public  policy  or  interest,  when  the  attorney  of  the 
objecting  party,  with  knowledge  of  the  incompetency,  attended 
the  examination,  and  cross-examined  the  witness,  without  object- 
ing to  his  competency. — Brice  &  Co.  v.  Lide 647 

10.  Witness  cannot  testify  to  insolvency. — A  witness,  "well  acquaint- 
ed with  the  affairs  of"  another  person,  cannot  be  permitted  to 
testify  that  the  latter  was  "insolvent." 647 

11.  Impeaching  absent  witness  whose  testimony  is  admitted. — If  a  party 
admits,  for  the  purpose  of  preventing  a  continuance,  that  an 
absent  witness,  if  present,  would  testify  to  certain  material  facts, 
he  cannot  be  allowed  to  adduce  proof  of  counter  declarations, 
made  by  the  witness  at  a  different  time  and  place. — Pool  v. 
Devers 672 
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